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ACT:

Madras Estates Land Act (1 of 1908), ss. 20A and 189, and
I[tem 6, Part B of 'Schedul e-Collector’s order under s. 20A-
When affects the communal use of |ands-Jurisdiction of G vi
Courts, when barred.

Madras Estates (Abolition and Conversion into Ryotwari) Act
(26 of 1948), ss. 11 and 56-Power of Settlenent Oficer to
grant patta wth respect to comunal |ands-Decision of
Settlement O ficer, when final

HEADNOTE

A suit by the respondents for a declaration that certain
| ands were communal | ands was decreed by the High Court in
appeal . In appeal to this Court, it was contended that :
(1) the Collector held under s. 20A of the Madras Estates
Land Act, 1908, that the [ ands were no |l onger required for
the purpose for which they were originally intended; (2) the
first appellant had been in possession of the |ands after
obtaining a grant fromthe Zam ndar; (3) after the abolition
of Estate under the Estates Abolition Act, 1948, the |[ands
were granted to himby the Estates Manager; (4) during the
pendency of the suit, the Assistant Settlenent ~Oficer
granted a patta to himunder s. 1 1 of the Abolition Act;
(5) the decision of the Assistant Settlement = O ficer. was
final under s. 56 of the Abolition Act(6) the Civil = Court
had no jurisdiction under s. 189(1) of the Estates Land Act;
and (7) that under s. 3 of the Abolition Act, the® comuna

ri ghts were abolished.

Di sm ssing the appeal

HELD : (1) Under s. 20A of the Estates Land Act. before the
Col l ector <can order diversion of the use of any conmnunal
land, he should first declare that the land is no |onger
required for any of the purposes referred toins. 3 (16)
(a) and (b), then direct by order in witing that the |and
be used for any other specified conmunal purpose, and if it
is not so required, then it may be converted into ryotwar

| and or | andhol der’s ryoti |and accordi ng as t he
reversi onary right vested in the Governnent or t he
| andhol der. In the present case, the Collector, apart from

maki ng the order that the I ands were no longer 'required for
the original purpose, did not make any other order in
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witing. [178 GH, 179 A-B]

(2) In viewof ss. 20 and 20A of the Estates Land Act, the
Zam ndar di d not have any right to deal with the conmuna
l ands. [176 D E]

(3) The order of the Estates Manager is ineffective because
it proceeded on the erroneous assunption that the | ands had
al ready been converted into ryotwari lands. [179 C D

(4) The lands in dispute are not |anka |ands, nor were they
declared to be ryoti |ands either under the Abolition Act or
the Estates Land Act. The Assistant Settlenment O ficer has
no power to convert comunal land into ryoti I and.
Therefore, he has no competence under s. 11 of the Abolition
Act to grant, the ryotwari patta. [180D E

Val at har Mbopananri v. Board of Revenue 1966 (1) M L. J.
approved.

173

(5) Under s. 56 of the Abolition Act, the decision of the
Settlement Oficer is maude final only wth respect to
matters referred toin s. 56(1) but the question whether the
l ands in dispute continued to be comrunal |ands does not
fall within its scope. [181 B-(

(6) Under S. 189(1)  of the Estates Land Act t he
jurisdiction of the civil courts is taken away only in
respect of suits or applications of the nature specified in
Parts A and B of the Schedule to the Act. Item5 of Part B
of the Schedule refers to a decision of the Collector under
s. 20A(1), but, in the present case, there is no such order
inwiting. [181 F-Q

(7) Under s. 3 of the Abolition-Act, the lands vest in the
CGovernment, but the rights of the comunity over the |ands
were not taken away. Under the Act, only the rights created
by the principal or other |and holder were abrogated, but
the rights of the community over the lands were not such
rights. [182D E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : C. A 556 of 1967.

Appeal by Special |eave fromthe judgnment and decree dated
August 29, 1966 of the Andhra Pradesh H gh Court in Second
Appeal No. 644 of 1962.

R. Vasudev Pillai and P. Kesava Pillai, for t he
appel | ant s.

K. R Chaudhuri and K. Raj endra Chowdhary, for respondents
Nos. 1 to 4.

The Judgrment of the Court was delivered by

Hegde, J. This is an appeal by special |eave. Defendants 2
to 7 inthe suit are the appellants in this appeal. The
plaintiffs who are respondents 1 to 4 herein sued for a
declaration that Survey Nos. 12 to 18 conprising an extent
of 10 acres 54 cents in South Vallur village of Vijayawada
Taluk are conmmunal |ands, the villagers therein " having
rights of irrigation and drainage. In that suit  they
chal | enged the assignnment of suit lands in favour of the 2nd
def endant (1st appellant) by the Estates Manager by his
order of Decenber, 21, 1952. They al so sought a pernmanent
i njunction restraining the defendants frominterfering wth
the exercise of their rights in those lands. Further they
prayed for a mandatory injunction agai nst defendants 2 to 7
directing themto restore "Agakodu" at their own cost to
its original condition. The plaintiffs brought the suit in a
representative capacity after obtaining the pernission

the court.

The 2nd def endant resisted the suit on various grounds. He

of
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pl eaded t hat he had been in possession of Survey Nos. 12
to 15 ever since 1946, after obtaining a grant from the
Zam ndar of the ,South Vallur under Patta Ex. B-8 dated
January 15, 1946. According to himafter the abolition of
the Estates under the Estates Abolition Act, 1948 (in short
the Estates Abolition Act), Survey Nos. 16 to 18 were held
to be unnecessary for the original purpose

174

by the Collector. Thereafter those Survey Nos. were granted
to him by the Estates Manager under Exh.B-16. He further
pl eaded that during the pendency of the suit, a Patta for
the suit lands was granted to himunder S. 1 1 of the
Estates Abolition Act by the Assistant Settlement O ficer
under Exh. B-30 dated Decenber 10, 1955.

The trial court dismssed the plaintiffs’ suit upholding the
contentions of the 2nd defendant. It came to the concl usion
that the plaintiffs had failed to establish the communa
character . of the |ands pleaded by themand further even if
those | ands were conmunal | ands at one tine, they had ceased
to be such inwview of the various orders passed by the
aut horities.

The first appellate court reversed the findings of the tria

court and decreed the plaintiffs’ suit as prayed for. It
cane to the «conclusion that the lands in question were
conmmunal lands and the villagers had rights of irrigation
and drai nage through those lands. It further cane to the

conclusion that the various orders referredto by the 2nd
defendant in his witten statenent were either invalid or
i neffective. The Hi gh Court has affirmed the decision of
the 1st appellate court.

M. R V. Pillai, the |learned Counsel for the appellants
fornmulated three contentions before us viz. (1) ‘that the
conclusion reached by the 1st appellate court and affirnmed
by the High Court that the |ands in question are comunal

 ands has no basis, in evidence; (2) that the G vil court
had no jurisdiction to entertain the suit and (3) 'in any
event the conmunal rights in the suit | ands wer e
ext i ngui shed under s. 3 of the Estates Abolition Act.

We shall now proceed to exam ne these contentions. But
before doing so, it is necessary to point —out that M.
Pillai attenpted to reopen questions of fact which appear to
have been conceded before the Hi gh Court- We have  not
permtted him to do so. Fromthe judgnent of the High
Court, it is clear that the argunents in that court

proceeded on the basis that the suit Jlands were once
conmunal | ands; Survey Nos. 12 to 15 even now continue to be
conmunal | ands but Survey Nos. 16 to 18 ceased to be as such
because of the order passed by the Collector, (Krishna on
Cct ober 29, 1946 under s. 20-A(1l) of the Madras Estates Land

Act as well as that passed by the Estates Oficer and
Assi stant Settlenent O ficer subsequently, to which we shal
refer presently. |In the course of the judgnent the '|earned

judge of the High Court observed
"It is not in dispute that the lands S.  Nos.
12 to 18 and neasuring 10 acres and 54 cents,
situate in South Vallur village in Vijayawada
tal uk are poranboke | ands.

17 5

That they were wused for the purpose of
irrigation and drainage is also not in
di spute. It is comon ground that under Ex.

A-1, the Collector, Krishna passed an order
under Section 20-A (I) (a) of the Madras
Estates Land Act as anended by Madras Act VIII
of 1934 to the effect that lands, S. Nos. 16,
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17 and 18 were no longer required for the
pur pose for which they wer e originally
i nt ended. Under that order, the Collector
asked the Zami ndar to say whether he had got

any reversionary rights in the, |ands. VWhat
happened subsequently is not clear from the
record. It is however common ground that S.

Nos. 12 to 15 (both inclusive) continued to be
comunal |ands and no order under section 20-A
(2) was at any time passed by Collector

converting these comunal |ands into, ryotwari
lands or _assigned themto anyone till the
estate was abolished. It will thus be clear
that there was nerely a declaration that S
Nos. 16, 17 and 18 were no | onger required for
the purpose for which they were originally

i nt ended. No further order converting those
| ands to ryotwari l'ands was passed and that S.
Nos. 12 to 15 continued to be communal | ands
till the estate was abolished."

In view of the stand taken by the appellants before the Hi gh
Court, it is not permissible for themto contend that Survey
Nos. 12 to 18 were at no time communal |ands nor is it open
to themto contend that Survey Nos. 12 to 15 do not stil
continue to be comrunal |ands. The controversy as regards
the nature, of the lands, therefore, nust be confined to
Survey Nos. 16, 17 and 18. In this view, the first
contention of M. Pillai fails so far as Survey Nos. 12 to
15 are concer ned.

So far as Survey Nos. 16 to 18 are concerned, it was said
that these | ands had ceased to be comunal | ands as a result

of the wvarious orders passed by the authorities. Let us
exam ne whether this contention is correct ? Before doing so
it is necessary to refer to some of the provision,-, in the
Estates Land Act as well as the Estates Abolition Act. No

materi al was placed before the court to show that the South
Val lur Zamindari Estate included Survey Nos. 12/ to 18.
Section 3 of the Estates Land Act defines an "Estate" as
meani ng
(a) "any per manent| y-settl ed estate or
temporarily settled zam ndari;
(b) any portion of such permanently-settled
estate or tenporarily-settled zam ndari -~ which
is separately registered in the office of the
Col | ector;
176
(c) any unsettled pal ai yam or jagir
(d) any inamvillage of which the grant. has
been nmde, <confirned or recognized by the
CGovernment notwi t hstandi ng that subsequent to
the grant, the village has been, partitioned
among the grantees or the successors in title
of the grantee or grantees.
Expl anation (1) Where a grant of an inam is
expressed to be of a naned village, the area
which forms the subject-matter of the grant
shal | be deened to be an estate
notwi thstanding that it did not i ncl ude
certain lands in the village of that inam
whi ch have al ready been granted on service or
other tenure or beep reserved for comunal
pur poses. "
Thi s definition does not help the appel | ant s. The
appel l ants have failed to establish that the Zami ndar could
have conveyed ally right in the suit lands to t he
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appel | ants. In view of S. 20 and 20-A of the Estates Land
Act, to which we shall refer alittle later, no Zam ndar
appears to have had any right to deal with conmunal | ands.

Hence the alleged grant by the Zam ndar, does not appear to
confer on the first appellant any title.
This takes us to the question whether the order nade by the
Col I ector on Cctober 18, 1946 (Exh. A-1) can be considered
as having conferred any title on the Zami ndar in respect of
Survey Nos. 16, 17 and 18. That order reads :
"Re. A3-13 MP. 46 Exhibit A 1
Proceedi ngs of the Collector, Krishna at Chil akat apudi
Sub(: E. L. Act-Bezwada Tal uk, South Vallur, S
Nos. 17, 18, 16 Enquiry under Section 20-A
Order under Section 20-A (1) (a) passed.
Read: Thi s office D. Dis. 5876-45 D/ 29-3-45 and
R D.0's Dis. 9609,/46 dated 18- 10-46.
ORDER
Under Section 20A(1) (a) of the Madras E. L.
Act as anended by Madras Act VIII of 1934, the
lands nentioned in the schedule below are
declared to be no longer required for the
pur pose for which they wer e originally

i nt ended.
177
SCHEDULE
Tal uk Vill age S. No. Extent Oiginal classifica-
tion.

Bezwada  Sout h Vel ur 16 0-85 Agakodu P. W D.

17 1-72 Dr ai nage channe

18 1-19 Por amboke

Sd/ -

29/ 10 Col | ector
(2) The Zamindar is requested to state
whet her he has any oral or docunent ary
evi dence to prove that the reversionary right
in the lands vest in‘himand to adduce it if
any, before the Collector within sixty days
fromthe date of this order.

Sdf -
2-10-53,
Try. Deputy Collector,
Kri-shna".

For determining the effect of that order, it is necessary to
refer to sone of the provisions of the Estates Land Act.
Section 3 (2) of that Act defines "ryot" as meaning:
"a person who holds for the purpose of
agriculture ryoti land in an estate on
condition of paying to the | andhol der the rent
which is legally due upon it"
"Ryoti land" is defined ins. 3 (16) /which

says

" "Ryoti land" neans cultivable land in an
estate other than private |land but does not
i ncl ude-

(a)

(b) throshing-floor, cattle-stands, village
sites, and other lands situated in any estate
which are set apart for the common use of the
vil | agers.

(c)

Section 20-A of the Estates Land Act says

"(1) Subject to such rules as the State
Covernment nay prescribe in this behalf, the
District Collector may on the application of
the Ilandholder, a ryot or any other person
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i nt er est ed-
(a) declare that any |land or any portion of
any land which is set apart for any of the
purposes referred to in sub-clauses (a) and
(b) of clause 16 of
17 8
section 3 is no longer required for its
ori ginal purpose; and
(b) by order in witing direct-
(i) that any such land or portion in respect
of which such declaration is made be used for
any other specified comunal purpose; or
(ii) if such land or portion is not required
for any communal purpose, that it be converted
into ryotwari land or |andholder’s ryoti |and
according as the reversionary rights in such
| and vest under the terns, express or inplied
of~ the sanad, title-deed or other grant (in
the Government) or in the |andhol der
Pr ovi ded t hat bef ore nmaki ng any such
decl aration and order, ‘the District Collector
shall have due regard to any other customary
rights ~of the | andholder or the ryots in the
user of such land or portion and shall satisfy
hi nsel f that the exercise of such rights would
ot herwi'se be provided for adequately if the
declaration and order are put into effect
Provided further that in the case of any |and
of the description referred to in_sub-clause
(a) of clause (16) of section 3 the
reversionary rights in which vest in the
| andhol der under the terns, express or
implied, of the sanad, title-deed or other
grant, any order under subclause (i) of clause
(b) shall be nmade only with the consent of the
I andhol der.
(2) W t hout the witten order of the
District Collector under clause (b)  of sub-
section (1), no land which is set ~apart for
any of the purposes referred to-in subclauses
(a) and (b) of clause (16) of section 3 shal
be assigned or used for any other purpose.
Not hing contained in this sub-section shall
af fect or take away or be deened to affect  or
t ake way the customary rights of t he
| andhol der or the ryots in the user ~of any
such land."
Before the Collector can order the diversion of the use of
any comunal |and, he should first declare that the land or
any portion of that land is no nore required for any of the
purposes referred to in sub-clauses (a) and (b) of “clause (
1 6) of s. 3 and he should further make an order in ‘witing
directing that the sanme be used for any other specified
conmunal purpose or if the same is not required for —-any
conmunal purpose, that it be converted into ryotwari |and or
| andhol der’s ryoti land. It is clear from sub-s.
179
(2)of s. 20-Athat without a witten order of the District
Col l ector under cl. (b) of sub-s. (1), go |land which was set
apart for any of the purposes referred to in sub-cls. (a)
and (b) of cl. (16) of s. 3 can be assigned or used for any
ot her purpose. The order of the Collector on which the
first appellant has relied is an inconplete order. Apart
from making a declaration that Survey Nos. 16 to 18 are no
nore required for purposes for which they were originally
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intended, the Collector did not appear to have nmade any
order under cl. (b) of s. 20-A. Hence despite the order of
the Collector, Survey Nos. 16 to 18 continue to be comuna
| ands.

Rel i ance was next placed by the appellants on the order of
the Estates Manager dated Decenmber 21, 1952 (Ex. B-2) for
claimng title to the suit properties. In this order the
Estates Manager preceded on the basis that the Collector’s
order to which we have already made reference had already
converted Survey Nos. 16 to 18 into ryotwari lands. This is
an erroneous assunption. That assunption cannot confer any
right on the 1st appellant. The Estates Manager is not
shown to have had any power under any law to convert the
conmunal lands into ryoti lands. Hence his order cannot be
considered as having validly converted the suit lands into
ryoti |ands.

Lastly appellants sought support fromthe order of the
Assi stant Settl enent Oficer nade on Decenber 10, 1955 (Ex.
B-30).  This order was nmade during the pendency of the suit
and wthout notice to the plaintiffs-respondents. it s
purported to have been made under s. 11 (a) of the Estates
Abolition Act. Under that order the Assistant Settlenent
Oficer granted to the 1st 'appellant ryotwari patta in
respect of Survey Nos. 16 to 18. Section 11 of the Estates
Abolition Act, does not authorise the Assistant Settlenent

Oficer to convert the comunal land into a ryoti |and.
That section reads !
" EBvery ryot in an estate shall, with effect

on and fromthe notified date, be entitled to
a ryotwari pattain respect of
(a) al | ryoti lands which, i medi atel y
bef ore the notified date, were properly
included or ought to  have been properly
included in the holding and which are not
either lanka ‘lands or lands in respect of
which a | and-hol der or sonme other person is
entitled to a ryotwari patta under any other
provi sion of this Act; and
(b) all lanka lands in hi s occupati on
i medi ately before the notified date, such
| ands havi ng been
1 80
in his occupation or in that of hi-s
predecessors in-title continuously from the
1st day of July 1939 :
Provi ded that no person who has been -admitted
i nto possession of any |and by a | andhol der on
or after the 1st day of July, 1945 shall
except wher e the Gover nirent after an
exam nation of all the circumstances ot herwi se
direct, be entitled to a ryotwari “patta in
respect of such | and.
Expl anation :-No | ease of any |anka | and and
no person to whoma right to collect the rent
of any land has been |eased before t he
notified date, including an ijardar or a
farmer of rent, shall be entitled to a
ryotwari patta in respect of such land under
this section.”
The lands with which we are concerned are not |anka |ands
nor were they declared to be ryoti |ands either wunder the
Abolition Act or under the Estates Land Act. That being so,
the Assistant Settlenent Oficer had no conpetence to grant
ryotwari patta in respect of those | ands-see the decision of
the Madras High Court in Val athar Moppannar and ors. v. The
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Board of Revenue, Madras(1l). That officer has purported to

grant the patta in question even without notice to the

interested parties and that during ,the pendency of the

Suit.

For the reasons menti oned above, we are unable to accept the

contention of the appellants that Survey Nos. 16 to 18 have

ceased to be communal |ands or that the appellants had

obtained any lawful title to them

It was wurged that the order of the Assistant Settlenent

Oficer whether the sane was in accordance with law or not

nmust be deemed to be final in viewof S. 56 of the Abolition

Act. This contention is again untenable. Section 56 says :
"(1) \Where after an estate is notified, a
di spute arises as to (a) whether any rent due
froma ryot for any fasli year is in arrear or
(b) what anount of rent is in arrear or (c)
who the lawful ryot in respect of any holding
is, the dispute shall be decided by the
Settlement Oficer.
(2) Any person deening hinself aggrieved by
any decision of the Settlenent Oficer under
subsection (1) may, within two nonths fromthe
dat e of ‘the decision or

(1) (21966) |I.ML.J. 354.

181
such further tine as the Tribunal may in its
di scretion allow, appeal to the Tribunal and
its decision shall be final and not be Iiable
to be questioned in any Court of law "

The decision of the Settlenent Oficer which is nade fina

under this section nust be a decision in respect of one of

the matters referred to in sub-s. (1) of  s. 56. The
controversy wth which we, are concerned in this case viz.
whet her the suit lands continue to be communal |ands does
not fall wthin the scope of that section. Hence we are

unable to accept the contention of ‘the appellant that the
order nade by the Settlement Oficer has become final or
conclusive. It is a wholly invalid order. 1In this view, it
is not necessary to consider whether an order made under s.
11 without notice to the interested persons _can be
considered as a valid order.
The contention that the civil courts have no jurisdiction to
go into the controversies arising for decision in this case
in view of s. 189(1) of the Estates Land Act is again
wi thout nerit. That section provides :
"A District Collector or Collector hearing
suits or applications of the nature specified
in Parts A and B of the Schedul e and the Board
of Revenue or t he District Coll ect or
exer ci si ng appel | ate or revi si ona
jurisdiction therefrom shall hear and
det erm ne such suits or applications or
exerci se such jurisdiction as a Revenue Court.
No Civil court in the exercise of its origina
jurisdiction shall take cognizance of —any
dispute or matter in respect of which such
suit or application mght be brought or nade."
The jurisdiction of the civil courts is taken away only in
respect of suits or applications of the nature specified in
parts (A) and (B) of the Schedule to the Act. No reliance
was placed by the appellants on any of the matters nentioned

in part (A of the Schedule. Even as regards nmatters
nmentioned in part (B) reliance was only placed on item5 of
that Schedul e. Part 13 refers to applications to be

di sposed of by a District Collector or Collector. Iltem 5
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refers to a decision of the Collector under s. 20-A(1). e
have already come to the conclusion that the Collector had
made no order wunder that section. Hence s. 189 of the
Estates Land Act is not attracted to the present case. The
dispute with which we are concerned is a civil dispute.
Therefore the courts below had jurisdiction to decide the
sane under s. 9 of the Cvil Procedure. Code.

The only other contention that remains to be considered is
that the communal rights in the suit |ands stood abolished
under s. 3 of

182

the Estates Abolition Act. This contention does not appear
to have been taken before the H gh Court. Therefore we see
no justification to go into that contention. That apart,
there appears to be no basis for that contention. Section
3(a) of the Estates Abolition Act, repeals several acts
i ncluding the Madras Estates Land Act, 1908. In view of cl
(b) of that section all Estates including the conmuna
| ands, = poranbokes ~and other ryoti |ands, waste |ands,
pasture. 'l ands, lanka |ands, forests, nines and mnerals,
quarries, rivers and streans, tanks-and irrigation works;
fisheries and ferries stood transferred to the Governnent

and vested in themfree fromall encunbrances. It further
provides that the Madras Revenue Recovery Act, 1864, the
Madras Irrigation /Cess Act, 1865 and all other enactnents
applicable to ryotwari areas shall apply to that estate
Clause 3 of that section prescribesthat "all rights and
interests created iin or over the estate before the notified
date by the principal or any other |andholder shall as

agai nst the Government cease and determ ne."

It is true that the suit lands in viewof s. 3 of the
Estates Abolition Act did vest in the Governnment. That by
itself does not mean that the rights of the comunity over
it were taken away. CQur attention has not been invited to
any provision of |aw under which the rights of the comunity
over those |ands can be said to have been taken away. VWhat
has been abrogated is the rights and interests created in or
over the estate before the notified date by the principal or
ot her | andhol der. The rights of the community over the suit
l ands were not created by the principal or any other |[|and-
hol der. Hence those rights cannot be said to -have been
abrogated by cl. (c) of s. 3 of the Estates Abolition Act.
In the result this appeal fails and the same is dism ssed
with costs.

V.P.S. Appeal dism ssed.
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