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ACT:

I ndi an Regi stration Act, 1916, s. 83(1)-Section is
perm ssive and not prohibitive-Does not prevent an aggrieved
private person fromfiling a conplaint.

HEADNOTE

A private conmplaint in connection with the forgery of a
zerpeshgi lease and its registration -under  the Indian
Regi stration Act was filed agai nst several persons including
the appellant. The appel l ant was acquitted by the tria
court. In an appeal filed by the conplainant the Hi gh Court

convicted the appellant wunder~ s. 82(d) of the Indian
Regi stration Act for abetnment of an offence wunder s. 82
after overriding his contention that the conplaint was not
mai nt ai nabl e wi thout the perm ssion as required by's. 83 of
the Act. Under s. 83(1l) a prosecution for any offence under
the Act coming to the know edge of a registering officer in
his official capacity my be commenced by or with the
perm ssion of the Inspector-General, the Registrar or the
Sub- Regi strar in whose territories, district or subdistrict
as the case may be, the of fence has been commtted. In
appeal by special |eave before this Court-the ~only point
argued on behal f of the appellant was that the conplaint was
i nconmpetent as it was filed by a person w thout ~ obtaining
the necessary permssion under s. 83 of ‘the Act and
therefore the conviction of the appellant was bad and / nust
be set aside.

HELD : On a reading of the section it would be clear that it
deals only wth prosecution for an offence under the Act
coming to the know edge of the Registering Oficer in his
official capacity. It, in effect, provides that where an
of fence comes to the know edge of the Registering Officer in
his official capacity, a prosecution nmay be comenced by or
with the pernmission of any of the officers nmentioned in the
section. The section can possibly have no application to
cases in which the offences are commtted under the Act, but
the of fences do not come to the know edge of the Registering
Oficer in his official capacity. [113 H|

The section is not prohibitory in that it does not preclude
a private person from conmrencing a prosecution. Evenin a
case where the conmm ssion of offence cones to the know edge
of the Registering Oficer in his official capacity, the
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section does not prohibit a private person from commencing a
prosecution as the section is clearly perm ssive in | anguage
and intent. [114B]

One would have expected a nore apt phraseology if the
purpose of the Legislature was to prohibit the prosecution
of an offence under the Act by a private individual. Seeing
that a private person will be nore seriously injured by the
action of an offender who not only forges a docunent but
endeavours to give it a higher efficacy by registering it,
there is no reason why the private person should be deprived
of the liberty to prosecute the offender. There is also no
reason why a registering officer guilty of an offence under
s. 81 of the Act should get imunity fromprosecution. by a
private individual injured thereby. 1In s. 195(1) of the
Crimna

112

Procedure Code, s 70(1) of the Indian Stamp Act and s. 29
of the Indian ~Arnms Act, 1878 ‘the |anguage enployed is
prohi bitory in character. Section 83(1) of the Act is not
prohi bitory either in terms or in intention [116 A-Q

The view taken by the All ahabad and Rangoon Hi gh Courts that
the word "may’ in s. 83(1) should be read as 'nmust’ was not
correct.

[114 H 115 D

Gopinath v. Kuldip Singh and Anr., |I.L.R Calcutta Series,
Vol. Xl 566, Re Piranu Nadathi and Anr. and Emperor v. Yesa
Nath Di di wagh and Ors., A |.R 1937 Bonbay 191, approved.
Nge Pan Gaing and Ors. v. King Enperor, A l.R 1927 Rangoon
61 and Enperor v. Mhd. Mhdi “and Os., Al.R 1934
Al | ahabad, 963. di sapproved.

Gonga Dibya and Anr. v. Enperor, A l.R 1943 Patna 227 and
Habi b Shah v. Mehda Shah, A 1.R 1960 J & K.~ 18,  referred
to.

K. M Kanavi v. State of Mysore, [1968] 3 S.C R 821
hel d i nappl i cabl e.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION : Crim-nal Appeal No. 33 of
1969.

Appeal by Special Leave fromthe Judgment and Order dated
the 12t h Novenber, 1968 of the Patna H gh Court in Crimna
Appeal No. 58 of 1966.

S. N. Prasad, for the appellant.

K. K. Sinha, for the respondent.

R C. Prasad, for the State of Bihar

The Judgrment of the Court was delivered by

Mat hew, J. This appeal, by special leave, is directed
agai nst the judgnent passed in Crimnal Appeal No. ~ 58/1966
whereby the Hi gh Court of Patna set aside the acquittal of
the appellant by the Additional Sessions Judge of Chapra and
convi cted hi munder section 82(d) of the Indian Registration
Act (hereinafter referred to as the Act) and sentenced him
to six nonths rigorous inprisonment,

One Rammagina Rai filed a conplaint before the Sub-Divi-
sional Oficer, Sadar, Chapra, against Bishundeo Rai. Sheo
Deo Prasad Rai, Mhan Rai, Jangli Rai and the appellant
stating that they entered into a conspiracy and forged a
Zerpeshgi deed on 25-1-1964 purporting to be executed by
Bi shundeo Rai and Nageshwar Rai in favour of Jangli Rai in
whi ch Sheo Deo Prasad Rai falsely personated Nageshwar Rai
The Sessions Court, to which the case was comm tted, after
trial, came to the conclusion that Sheo Deo Prasad Rai,
posi ng as Nageshwar, son of Buj hawan. executed the Zerpeshg
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deed and that Sheo Deo Prasad
113
Rai falsely personated as Nageshwar before the Sub-
Regi strar, that no such person as Nageshwar exi sted and that
Bi shundeo Rai, the father of Sheo Deo Prasad Rai and co-
executant of the docunent was a party to the forgery. The
Court, therefore, convicted Bishundeo Rai and Sheo Deo
Prasad Rai of offences under section 467 and section 120 B
of the |Indian Penal Code. Bishundeo and Sheo Deo Prasad
wer e al so convicted under section 82(d) and 82(c)
respectively of the Act. The remaining three accused were
given the benefit of doubt , and acquitted. Two appeal s
were filed fromthis judgnment to the High Court, nanely,
Crimnal Appeal No. 205/1966 and Crim nal Appeal No. 58/
1966. We are only concerned with the appeal filed by the
conpl ai nant agai nst the acquittal of the appellant, nanely,
Crimnal Appeal No. 58/1966. In that appeal, the Hi gh Court
cane to the conclusion that the, Sessions Judge was wong in
acquitting the appellant as there was clear evidence that it
was be who identified Sheo Deo Prasad Rai as Nageshwar, son
of Buj hawan, before the Sub-Registrar. ' The Court,
therefore, convicted hi munder section 82(d) of the Act for
abetment, of an offence under s. 82 after overruling his
contention that the conplaint was not mmintainable without
the perm ssion as required by section 83 of the Act.
In this Court, the only point argued on behalf of the
appel l ant was that the conplaint was inconpetent as it was
filed by a person wi thout obtaining the necessary pernission
under section 83 of the Act and, therefore, the conviction
was bad and nust be set aside. Section 83 of the Act
provi des :
"83(1) A prosecution for any offence under
this Act conming to the know edge ' of a
registering officer-in his official capacity
may be commenced by or with the perm ssion of
the Inspector Ceneral, the Registrar  or the
Sub- Regi strar, in whose territories. /district
or subdistrict, as the case nmay be, the
of fence has been conmitted.
(2) O fences puni shable under this Act shal
be triable by any Court or officer- exercising
powers not |ess than those of a Magistrate of
t he second cl ass. "
On a reading of the section, it would be clear that it deals
only with prosecution for an of fence under the Act coming to
the know edge of the Registering Oficer in his officia
capacity. It, in effect, provides that where an offence
cones to the know edge of the Registering Oficer in._ his
of ficial capacity, a prosecution nay be commenced by or with
the permssion of any of the officers nentioned in the
section. The section can possibly have no application to
cases in which offences are conmitted under the
114
Act, but the offences do not cone to the know edge of the
Registering Oficer in his official capacity. If the
Regi stering Oficer does not know in his official capacity
that the docunent produced before himis a fal se docunent or
that the person appearing before himis personating sone
ot her person, the section has no application. The section
is not prohibitory in that it does not preclude a private
person from comenci ng a prosecution. Even in a case where
the comm ssion of an of fence cones to the know edge of the
Regi stering Oficer in his official capacity, the section
does not prohibit a private person from conmencing a
prosecution as the section is clearly permssive in its
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| anguage and intent. |In other words, the section is an
enabling one. It enables the persons nentioned therein to
conmence a prosecution in cases where the conmission of the
of fence under the Act cones to the know edge of the
Regi stering Oficer in his official capacity. The Section
enables the officers named to use "their official position
for the purpose of prosecution wi thout personal risk.

In Copinath v. Kuldip Singh and others(1l), the question
whet her the section prohibits a private person from
conmenci ng a prosecution wi thout the perm ssion as provided
in the section, came up for consideration and a Full Bench
of the Calcutta H gh Court answered the question by saying
that the section is not prohibitory in character and that it
does not preclude a private person from conmmencing a
prosecution for an offence under the Act wthout the
perm ssion as envisaged inthe section. This case has been
followed by the Madras H gh Court in Re Piranu Nadathi and
others (2 ) . There also the Court has taken the view that
the section i's an enabling one'in that it only authorises
the authorities nentioned therein to commence a prosecution
and does  not prohibit a private person from conmencing a
prosecution wthout the permission as required by the
secti on. In Enmperor v. Yesa Nath Bi dwagh and others(,’),
Beaurmmont, C.J., speaking for the Court, said that the
section is intended to provide only for cases where the
know edge of an offence under the Act cones to a Registering
Oficer in his official capacity and that it has no
applicati on when he has no such know edge, and that even in
cases where he has know edge of ~the comission of the
offence in his official capacity, the section is only
enabling and does not  preclude a private -person from
| aunchi ng a prosecution for the of fence.” The sane view was
taken by a Bench of the Patna High Court in Ganga Dibya and
another v. Enperor(4) and also by the Hgh Court of '\ Jammu
and Kashmr in Habib Shah v. Mehda Shah(5) |In Nge Pan Gaing
and other v. King Enperor(6), the Rangoon H gh Court @ held
that the word ' may’

(1) I1.L.R Calcutta Series, Vol. X, 566.
(3) A I.R 1937 Bonbay 191.

(5) AIl.R 1960 J & K 18.

(2) I.L.R 40 Mudras 880.

(4) A 1.R 1943 Patna 227.

(6) A 1.R 1927 Rangoon 61.

115

in section 83 of the Act should be read as equivalent to
"must be’and that a prosecution for an offence under the Act
coming to the know edge of a Registering Oificer in his
official capacity cannot be comrenced by a private person
without the permission nentioned in the section. A/ Ful

Bench it the Allahabad H gh Court, in Enmperor v. / Mhd.
Mehdi and others(1l), took the view that section 83"lays down
a special procedure for prosecution of "he offences 'created
by the Act and, therefore, that procedure should be
foll owed; that although the word 'may’ occurring in . the,
section cannot be read as 'nust’, it has to be read in the
context as having a mandatory character. The Court said
that the of fences contenplated by sections 81 and 82 of the
Act are, offences conmitted against registering authority,
that only indirectly that private persons would be affected
and, t her ef or e, the provisions of the section are
prohibitory in character. |In our view, this reading of the
section is inadmssible for the obvious reason that the
section, as we have said, provides only for one type of
cases, nanely, cases in which the comm ssion of an offence
under the Act cones to the know edge of the Registering
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Oficer in his official capacity and even there, the
| anguage of the section is permissive and not nandatory.
Section 81 of the, Act makes the endorsing, copying,
translating or registering of a docunent by a Registering
O ficer charged with those duties in a manner whi ch he knows
or believes to be incorrect, intending thereby to cause
infjury as defined in the Penal Code to any person. an
of fence punishable wth inmprisonment which nmay extend to
seven years or with fine or with both. Section 82 deals
with four classes of offences classified under (a), (b), (c)
and (d) of the section. Cause (a) deals with intentionally
make fal se statements before officers acting under the Act,
(b) with intentionally delivering to a registering officer a
fal se copy or translation of a docunent or a false copy of a
map or plan; and (c) with false personation and presentation
of a docunent or the making of an admi ssion or a statenent
in the assumed characterin any proceeding or enquiry under
the Act. dause (d) deals with the abetnent of the above
of f ences.
If the authorities nmentioned in section 83 of the Act were
to collide wth the person guilty of an. offence under
section 82 of the Act’, or if they fail to launch a
prosecution against the registering officer for an offence
under section 81 of ‘the Act, there, would be a total bar to
prosecution by a  private person in case we accept the
reasoni ng of the Rangoon and Al |l ahabad H gh Courts. W do
not think that a construction which would lead to that
result is warranted by the plain | anguage of the section
(1) A 1.R 1934 Al lahabad, 963.
116
One woul d have expected a nore apt phraseology if the pur-
pose of the Legislature was to prohibit the prosecution of
an .,of fence under the Act by a private individual. Seei ng
that a private person will be nmore seriously injured by the
action of an offender who not only forges a docunent but
endeavors to give it a higher efficacy by registering it, we
can perceive no reason why the private person should be
denied the liberty to prosecute the offender. W also see
no reason why a registering officer guilty of an offence
under section 81 of the Act should get -imunity from
prosecution by a private individual injured t her eby.
Counsel for the appellant referred to the decision of this
Court in K M Kanavi v. State of Mysore(1l) and contended
that section 83 of the Act is prohibitory in character.
There is no nerit in this contention as the |anguage of the
provi sion there considered was totally different.
It is pernmissible in this connection to look into the
| anguage employed in simlar sections in other statutes
wher e the legislature intended a prohibitory ef fect.
Section 195(1) of the Crimnal Procedure Code provides that
"No Court shall take cognizance, (a) - of any
of fence puni shabl e under sections 172 to 188
of the Indian Penal Code, except on the
conplaint in witing of the public servant

concerned".

Section 70(1 ) of the Indian Stamp Act states
t hat

"No prosecution in respect of any offence
puni shabl e under the Act ... shal | be

instituted wi thout the sanction of the
Col l ector or such other officer as the State
Gover nirent general |y, or t he Col | ect or
specially authorises in that behal f".

Section 29 of the Indian Arnms Act, 1878, says
"No proceedings shall be instituted against
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an,,, person in respect of such of fence
wi t hout t he previ ous sanction of t he
Magi strate of the District or, in a presidency
town, of the Conmi ssioner of Police".
In all these sections, the | anguage enployed is prohibitory
in character. Section 83(1) of the Act is not prohibitory
either in terms or in intention.
W think that, on the point wunder consideration'. the
decisions in CGopinath v. Kuldip Singh and others (2 ) , Re
Piranu Nodathi and others(3), and Emperor v. Yesa Nana
D dwagh and ot hers(4) lay down the correct |aw.
(1) [1968] 3 S.C R 821.
(3) I.L.R 40 Madras 880.
(2) I.L.R Calcutta, Vol. X 566.
(4) A 1.R 1937 Bom 191.
117
We cannot appreciate or approve the reasoning in Enperor v.
Mohd. Mahdi and others(1l) and Nga Pan Gaing and others wv.
Ki ng Enperor(2) or the cases followed in these rulings.
The result i's that the appeal has to be disnissed and we do
Sso.
G C Appeal dism ssed.
(1) A I1.R 1934 All. 963.
(2) A 1.R 1927 Rangoon 61.
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