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ACT:

Code of Civil Procedure 1908-S. 92-A grant nade by an Ahom
King in Assamto a nunber of Bhakats for the propagation of
“"Narma Dharma" and for continuance of Sravana Kirtana- Dhar ma-
VWet her- suit by ‘the descendants of the Bhakats not

mai nt ai nabl e because provisions of s. 92 not foll owed.
HEADNOTE

The sui t was instituted by the plaintiffs in a
representative capacity as Bhakats. According to the

allegations in the plaint, a grant of rent free /land of
approxi nately 316 bighas was made by a Kim, during the pre-
British period in the name of one G for the establishnent
of a vaishnavic institution. 't ~was nade for t he
propagati on of Nane Dharma and for continuance of Sravana-
Ki rt ana- Dhar ma.

Def endants | to 20 were alleged to be the heirs of G The
plaintiffs clained that they were the descendants of the 10
Bhakats who were nmentioned in the copper plate creating the

endowrent. in the copper plate, the grant was termed as
Brahnott ar. According to the plaintiffs, the grant was a
Dharmottar grant though called Brahmottar in (the copper
pl at e. In other words, it was an endowrent <created for
religious and charitable purposes and it did not  confer
benefit only on the grantee or his heirs. It was -asserted

by the plaintiffs that the defendants were interfering wth
their rights relating to the institution and were al so not
properly repairing the Nanighar (the place of worship). The
relief claimed was for a declaration that the disputed land
was a gift to the institution (sat sanghee satra) and for
possessi on.

In tile witten statement. it was contended, inter alia,
that the disputed |and was not Dharnottar. It was a
property gifted to late G the predecessors of the
def endants from generation to generation and that the suit,
according to the defendants, was not nmintainable because
the provisions of’ s. 92. Cvil Procedure Code had not been
conplied with.

The trial court held that the Suit was not naintainable
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because s. 92 of the Cvil Procedure Code was not followed
and that the Suit property was Brahnottar and not
Dhar nott ar.

In appeal the Additional District Judge held that the suit
did not fall withins. 92 C.P.C., and so was nmaintainable
and that the suit property was Dharnottar and not
Br ahnottar. According to the learned Judge, the plain
neaning of the grant was that G was made the nedhi (high
priest) for the satra. The grant was contenporaneous wth
the establishment of the Satra. The Purpose for which the
grant was nade was specifically for the propagation of
Sravanaki rt ana- Dhar ma. The word ’'Brahnottar’ had been
qualified by "Punvarthe™, which neant "for piety". The
grant was, therefore. not a personal grant. Accordingly, he
held the plaintiffs entitled to file the suit and the appea
was al | owed.

The Def endants filed ~an appeal to the Hi gh Court.
Di smissing the appeal, the H gh Court held that the relief
claimed dild not come within the provisions of s. 92 C P.C,
and the High Court agreed with the translation made by the

| earned Addl. ~District Judge of the rel evant passage of the
copper plate
493

on an appeal by certificate,

HELD : (1) In the facts and circunstances of the case, s. 92
of the Code of Civil Procedure did not apply. It is well
settled that a suit under s. 92 CP.C-, is  of a specia
nature whi ch presupposes the existence of a Public trust of
a religious or charitable character. Such suit can proceed
only on the allegation that there is a breach of such trust
or that directions fromthe court are necessary for the

administration of the trust. In the suit. there nust be a
prayer for one or other of the reliefs that are specifically
mentioned in the section. |In the present case, none of the

reliefs claimed by the plaintiffs fell within the section
The declarations which were sought could not therefore
attract s. 92 of the Cvil Procedure Code. [499 D

(2) As regards the correct- translation of the copper plate
on which the grant was nade there was no reason to doubt the
correctness of the translation appearing ,in the judgnment of
the Addl. District Judge which was affirmed by the High
Court . Both the Addl. District Judge and the H gh Court
were nore famliar with the | anguage and the origin of the
establishnent of satras and its historical background.
"They were in a better position to interpret the terns of
the grant than others. Therefore, there was no reason why
this Court should interfere with the conclusions arrived at
by both tile Courts bel ow especially when this | Court . also
was inclined to the viewthat the grant was not . a persona
grant nade in favour of the high priest. The wor d
"Brahnottar’ was used in the grant but nere use of ‘that word
would not change the essential character of the  grant,
nanely. that it was a Dharnottar grant made for the
propagati on of SravanaKirtana Dharma and not to the  high
priest and his own brothers in their personal capacity. [500
d

Ji ban Chandra Sarnma Doloi v. Anand Ram Kalita & Ors. [1961]
3 SSCR 947, referred to and di sti ngui shed.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1273 of
1966.

Appeal fromthe judgnment and order dated May 30, 1960 of the
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Assam Hi gh Court in Second Appeal No. 151 of 1958.

D. N. Mukherjee, lot- the appellants.

Shi kumar  Ghose, for respondents Nos. 1 (a), 2 (a,), 3, 8
and 19.

The Judgrment of the Court was delivered by

Gover, J. This is an appeal by certificate front the judge-
nment of the Assam and Nagal and H gh Court arising out of a
suit which was filed as far back as May 1948.

The main controversy arises out of a grant on a Copper Plate
made by Ahom Ki ng Maharaj Sibasingha of sonme | anded property
in the year 1663 Saka Era corresponding to 1741 A. D. The
suit was instituted by the plaintiffs in a representative
capacity as Bhakats. According to the allegations in the
plaint this grant was nade by the King in the nane of one
Gadapani Bhattacharjya for the establishment of a Satra
(Vai shnavic institution). It was made for the propagation
O Nama Dharnma and-for continuance of Sraban Kirtan Dharma
Def endants 1 to 20 were

494

all eged. to be the heirs of =~ Gadapani Bhattacharjya. The
plaintiffs clainmed that they were the descendants of the 10
Bhakats who were mentioned inthe Copper Plate creating the
endowrent, the name of the Satra being Sat Sangee Satra.
The original grant was in respect of 79 puras of land which
woul d be equivalent to 316 bighas. It was rent-free. In
the Copper Plate the grant was terned as Brahnottar. After
the British rule conmenced there was an enquiry in which the
grandson of the original grantee (Gadapani Bhattachariya)
made a claim of 83 puras of land with 10 bighas of Sat
Sangee Satra. This was confirned by the British Governnent.
During the denarcati on survey of 1881, the area was reduced
to 304 bighas and in the survey and settlenent of 1884-85 it

was shown as 313 bighas roughly. Inthe subsequent
settlenent of 1905-06, the land was  assessed to half
revenue, known as N spi Kheraj.  The area covered by N sp

Kheraj or Nisf Kheraj was 243 bighas. During the current 30
year settlenent the N spi Kheraj land was shown to cover an
area of 230 bighas odd and the suit was confined to that
ar ea.
According to the case of the plaintiffs, the grant, as a
matter of fact, was a Dharnottar grant though called
Brahmottar in the Copper Plate. In other words, it was an
endowrent created for religious and charitabl e purposes and
it did not confer benefit only on the grantee (Gadapan
Bhatt acharjya) or his heirs and descendants. The Sat Sangee
Satra to be established on the basis of this grant was known
as Bhanukuchi Satra along with a Namghar. It was asserted
by the plaintiffs that the defendants were interfering wth
their rights relating to the Satra and were also not
properly repairing the Namghar etc. It was alleged that
sone of the plaintiffs were still living in the |and covered
by the Nispi-kheraj Patta. Paragraph 12 of the plaint nay
be reproduced: -
"12. In fact the land described in the
Schedul e of disputed patta is the Dharnottar
land gifted to the Bhanukuchi Satsangi Satra.
The land has been absolutely endorsed for
religious purpose, hence the defendants have
not possessed any title of their own over
t hose. They are the trustees only on behalf
of the Satra. They are bound to maintain the
said Satra with the incone of these |lands by
observing the Doul festival and the usual Nam
Kirtan and the plaintiffs as the Bhakats of
the said Satra are entitled to possess their
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own basti and paddy lands etc. by going and
observing the NanKirtan in the Satra house of
Dag No. 472 and the Doul festival by erecting
the Doul stage as before in Dag No. 428.
Hence it is necessary to obtain a decree after
a declaration fromthe Civil Court and wth
the said
495
end and view it is necessary to obt ai n
possession from the Court on behalf of the
plaintiffs. If it is necessary the plaintiffs
will file a schene case afterwards”.
The relief which was claimed was for a declaration that the
disputed land was a gift to the Bhanukuchi Sat Sang as
nentioned in paragraph 12 and for possession
In the witten statement the position taken up was that the
di sputed | and was not Dharmpttar. It was a property gifted
to | ate Gadapani- Brahm n, the predecessor of the defendants.
Gadapani Bhattacharjya was a good religious mnded Brahmn
and the Ahom Ki ng, for the advantage of preaching religion
gifted the land to himas N skar Brahnottar generation to
gener ati on. Gadapani Bhatt achariya becamne t he ful
proprietor and the defendants were his descendants and they
had been in peaceful possession in that capacity all al ong.
It was denied that ‘there was any Sat Sangee Satra of
Bhanukuchi. 1t was further pleaded that the plaintiffs had
no locus standi to file the suit.
Paragraph 4 of the witten statement was in these, ternmns:
"4. It is true that these defendants are the absol ute owners
in respect of the disputed |and. ~ The English had. conquered
this Assam province. There by all the clainms  and the
arrangenents of the fornmer ruler over the land etc. of the
country were extinguished and the British  Governnment also
issued an order to that effect. ~Though it is taken for
granted that the disputed | and was gifted to the Satsang
Satra in ancient tine yet by an  order of the British
Gover nnent t he nature of that Dharnottar | and was
ext i ngui shed. That by a | akheraj investigation during the
British rule the patta has been issued in every - settlenent
in the name of late Debi Datta by  keeping Brahmottar in
force and on the basis of that formthe patta  has been
issued in every settlenent in the nane of Debi Datta  and
after him in the nane of these defendants, who are his
descendants. On the basis that patta these defendants have
been entitled to becone the full proprietors to possess the
di sputed land. The plaintiffs are not entitled to have any
right in respect of the disputed | and on the basis of the
patta also and in they have not acquired any right thereon".
According to the defendants the suit was not maintainable
because the provisions of the lawrelating to a suit / based
on breach of trust had not been conplied wth.
The Trial Court franed 7 issues out of which only the
foll owi ng may be mentioned : -

"1. 1Stile Suit maintainable in its present
form?
496

2. Have the plaintiffs locus standi to
bring the suit ?

3. I's the disputed land a Dhar not t ar

property and absol utely endowed for religious
pur poses as all eged?".
The Trial Court found that the suit was not nmmintainable
ow ng to non-conpliance with the provisions of section 92,
Code of Civil Procedure. On issue No. 2 its decision was in
favour of the plaintiffs as also on issue No. 5. On that
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issue it was held that the suit property was Brahnotttar and
not Dharnmottar. |In view of the finding on issue No. 1, the

suit was disnissed
An appeal was taken to the Court of the Additional District
Judge, Lower Assam He held that the suit did not fal
within section 92, Code of Civil Procedure, and was
therefore, nmaintainable. The |earned Judge referred to the
rel evant portion of the grant which according to himwas to
be translated as foll ows: -
"Be it known to all that the Satsangi Satra
of 10 Bhakats 1is established. Gadapani
Brahmin is made the Medhi of the said Satra;
and the lands are granted to himas Brahnottar
for religious purposes. Let him occupy the
land from generation to generation after
propagati ng the Sraban Kirtan Dharna"
In the opinion of the Additional Distt. Judge the plain
nmeani ng  of the grant was that Gadapani Brahmin was made the
Medhi of the Satra. The grant was contenporaneous with the
establ i shnent of the Satra. The purpose for which the grant
was made was specifically stated to be for the propagation
of Sraban Kirtan Dharma. The word "Brahnottar” had been
qualified by "Punyarthe" which meant for piety. The grant
was, therefore, not a personal grant. The words of the
grant indicated that it had been made for sonme religious
purpose for which the Satra was established. But for his
appoi nt nent as Medhi and the establishnent of the Satra, the
grant to Gadapani. would have been a personal one. The
| earned Additional Distt. Judge appears to have been fully
conversant with the various Satras which were to be found in
Assam and with the manner in which they were created. After
considering the entire evidence, he cane to the conclusion
that there was a Satra at Bhanukuchi -and that the grant was
to the Satra and not to Gadapani in his personal capacity.
It was further held by himthat the establishnent of the
Satra and the creation of the office of the Bhakats was
cont enpor aneous so far as the present case was concerned.
The plaintiffs, therefore by virtue of the original grant,

were entitled to file a suit. 'The appeal was allowed and a
decree was granted for a declaration
497

that the disputed | and was the Dharnottar property of ~the
Bhanukuchi Sat Sangee Satra and that the plaintiffs were the
Bhakats of that Satra having a right to perform religious
functions prescribed for themin the Satra. The suit for
possessi on, however, was dism ssed.

The defendants filed an appeal to the High Court.  Only two
poi nts were rai sed before the Hi gh Court. They Wre :-

1. As to whether the suit is hit by section
92 of the Code of Civil Procedure; and
2 . As to whether Ext. 1, the Copper. Plate,

has been correctly interpreted to hold that
the original grant created by the Ahom King
was of the nature of Dhannottar grant or a
religious trust for the benefit of the Satra
or that it was nerely a personal gift in
favour of Gadapani Bhattachariya who was the
original Medhi or the high priest naned in
regards to the Satra created by the Copper
Pl at e?"
The High Court held that the reliefs claimed in the suit did
not cone within the provisions of sec. 92. As regards the
correct interpretation of the relevant passage on the Copper
Plate by which the grant was created, the Hi gh Court agreed
with the interpretation put by the Additional Distt. Judge
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on the relevant passage. The original text was quoted as
agreed to by counsel for both the parties and its English
translation was given as follows : -
"The King has for the purpose of earning nerit
f or hinself and his brother, made this
Brahnmottar grant consisting of the I|ands as
nmentioned herein along with three Paiks and
ten famlies of Bhakats to Gadapani Brahman
who i s appointed to be the Medhi (high priest)
of the Sat Sangi Satra. He will for
generations enjoy the land by being in the
service of God and for the purpose of
perpetuation of the cult of the Sravan Kirtan
Dhar ma".
The High Court examined the text in the background of the
institution of Satras in Assam and cane to the conclusion
that the intention of the King . in making the grant was for
the benefit of Sat Sangee Satra. The Hi gh Court also took
into consideration Exhibit 2, a copy of a petition of claim
nmade by Debi Datta Sarma in the Lakheraj enquiry in the year
1884 and cane to the conclusion that the predecessor-in-
i nterest of the defendants had accepted the position that he
or other descendants of ~Gadapani Brahmin were nerely
trustees in respect of the | and which be-

498
longed to the Satra and the Bhakats or the predecessors-in-
interest of the plaintiffs had interest in the sane. The

appeal of the defendants was consequently di snmissed.
Learned counsel for the plaintiffs ha,, sought to raise the

sanme points which were agitated before the High Court. The
first one relates to the applicability of sec. 92 of the
Cvil Procedure Code. The second relates to the  correct

interpretation of the terns of the original grant wth
regard to its true nature, nanely, ~whether it was a
Dharnottar grant or a religious trust for the benefit of the
Satra or that it was nmerely a personal gift in favour of
Gadapani. Section 92, Code of Civil Procedure provides that
in case of any alleged breach of ‘any express or constructive
trust created for public purpose of a charitable or
religious nature or where the direction of ~the court is
deened necessary for the adm nistration of any such trust,
the consent of the Advocate General has to be obtained  for
institution of the quit by two or nore persons having an
interest in the trust. Further the suit nust” be for
obtai ning a decree for the following : -

"“(a) renoving any trustee-,

(b) appoi nting a new trustee;

(c) vesting any property in a trustee;

(cc) directing a trustee who has been renoved

or a person who has ceased to be a trustee to

deliver possession of any trust property in

his possession to the person entitled to the

possessi on of such property;

(d) directing accounts and inquiries;

(e) decl ari ng what proportion of the trust-

property or of the interest therein shall be
allocated to any particular object of the
trust;

(f) aut horizing the whole or any part of the
trust property to be let, sold, nortgaged or
exchanged;
(9) settling a schene; or
(b) granting such further or other relief as
the nature of the case may require".

The Hi gh Court analysed the plaint which is primarily to be
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| ooked at for deciding the question of applicability O See,
92. The High Court was of the viewthat the reliefs clained
in the plaint were stated mainly in para 12, which if
anal ysed, would involve the followi ng : -
(1) A declaration that the suit land was
Dharmottar land gifted to ' Bhanukuchi Sat
Sangi Satra for a

499
religious purpose and that the defendants had
no personal interest therein except as

trustees for the managenment of the Satra;

(2) A declaration that the defendants were

bound to maintain the Satra with the income of

the suit |ands by observing the Doul festiva

and the usual Nam Kirtan;

(3) For a declaration that the plaintiffs as

Bhakats of 'the Satra were entitled to possess

their own Basti and paddy |ands and that they

had a right of access to the use of the Satra

for various religious purposes;

(4) A claim for possession of the |ands

confined to the above reliefs.
It was added in the plaint that a scheme case would be
instituted later on if considered necessary. The H gh Court
was of the view that none of the reliefs. claimed in the
plaint brought it within the terms of sec. 92. It is well
settled by the decisions of this Court that a suit under
sec. 92 is of a special nature which presupposes the
exi stence of a public trust of ‘a religious or. charitable
character. Such suit can proceed only on “the allegation
that there is a breach of such trust or that directions from
the Court are necessary for the adm nistration of the trust.
In the suit, however, there nust be a prayer for one or
other of the reliefs that are specifically nentioned in the
secti on. Only then the suit has to be filed in conformty
with the provisions of section 92 of the Code of G vi
Procedure. (See Mahant Pragdasji Guru Bhagwandasji v. Pate
I shwar | al bhal Narsibhai and others) (1). It is quite clear
that none of the reliefs claimed by the plaintiffs fel
within the section. The declarations which were sought
could not possibly attract the applicability of sec. 92  of
the Gvil Procedure Code. The High Court —was, therefore,
right in holding that non-conpliance with that section did
not affect the maintainability of the suit.

On the second point our attention has been invited to the
transl ation of the Copper Plate on which the grant was made
by the AhomKing. This translation. it has. been pointed
out, was accepted by both sides. Accordiing to this
translation the |and and the estate described "together wth
three Bhakats and 10 Pai ks have been given for piety as
Brahmottar to the godly Brahmin Gadapani with . -his own
brothers nmaking hima Medhi of Satsangi Satra. He will
remain in devotion of God and will enjoy and occupy and
continue to enjoy and occupy together with
(1) [1952] S.C. R 513

500
his own brothers fromfather to son, son’s son etc. and w ||
scatter Sravana-Kirtana-dharma." |t is contended on behalf

of the plaintiffs that the grant was clearly described as
Brahnmottai and it was nmade to the Brahmin Gadapani with his
own brothers and he was nade Medhi of the Sat Sangi Satra.
Medhi neans a high priest. He and his descendants were to
enj oy and occupy the property fromgeneration to generation

O course, it was laid down as a part of their duties that
they shoul d propagat e Sravana-Kirtanadharma but that did not
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convert the grant into Dharnottar.

As regards the correct translation, we are unable to accept
the contention that the translation set out in the judgnent
of the H gh Court along with the original text does not
represent the correct translation. The | earned Addl .
Distt. Judge and Deka J, who delivered the judgnment of the
division Bench in the High Court, were fully famliar wth
the | anguage and we find no reason to doubt the correctness
of the translation appearing in the judgnent of the High
Court . Both the Addl. Distt. Judge and the H gh Court
were nore famliar with the establishnent of Satras and the
hi stori cal background in which such institutions came to be
established and were in a better position to interpret the
terns of the grant than ourselves. Mor eover, their
judgrments were based or, other evidence which was produced
and it would not be right for us even if we took a different
view to depart fromthe practice of this Court not to
interfere with the conclusions into which famliarity wth
the local |anguage, custons and enactnents plays a vita
part. Even otherwi se we have not been persuaded to take the
view that the grant was only a personal grant in favour of
Gadapani Brahmin. The word Brahnottar was certainly used
but mere wuse of that word would not change the essentia

character of the grant. ~In this connection our attention
has been invited' toa decision of this. Court in Jibon
Chandra Sarma Dol oi v. Anandi Ram Kalita and others(1). In

this case a question arose about certain grant nade by Assam
Rajas to the Bardeuries (tenple officials) to enable themto
render services to the Deities installed in the tenple. On
certain alienations having been made, a suit-was instituted
on behalf of the tenple that the alienations were invalid
and wunauthorised. The principal point which was urged was
that the H gh Court had come to a wong conclusion that the
lands in suit which were adnmittedl y described as Brahnottar
lands in the revenue records were transferable wthout any
restriction. After going into the history of | ands
described as N sf-Khirai in the revenue records/ it was
observed by this Court that a N sf-Khierajdar was ordinarily
a person whose | ands were .clained by his ancestors revenue
free on the ground that they were grantees of the Assam Raj a
for sonic religious or charitable pur-
(1) [21961] (3) S.C. R 947,
501
Pose. Ref erence was al so made to the provisions  of
Regulation 1 of 1886 called "The Assam Land and Revenue
Regul ations". After referring to the relevant provisions it
was stated that it could not be hold that the  lands in
guestion were burdened with the special condition that  they
could be transferred only to Bardeuries and not to any
strangers outside the group. It was, finally observed : -
"As the Hi gh Court has found, and that is no
[onger in dispute, these lands are described
as Brahnottar lands in revenue records and to
the said |l ands and their holders the statutory
provi sions of the Regulation to which we have
just referred applied, therefore, it is im
possible to escape the conclusion that by
virtue of the relevant statutory provisions of
the Regul ation the [ ands nmust be deermed to be
heritabl e and transferable wi t hout any
restrictions.
It is quite obvious that the question involved in this case
was quite, different fromthe one under exam nation by us.
It was not argued at’ any stage in the present case
i ncludi ng the appeal before the Hi gh Court that by virtue of
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the provisions and the other facts relied upon in the
aforesaid judgnent, the nere fact that the lands were
descri bed as Brahmottar would be the personal property of
those in whose names they were shown in the revenue records.
Nor has our attention been drawn to any entries from the
revenue records produced in the present case which would
show the exact and precise terns in which those entries had
been made.

Lastly it was contended that even in the plaint the |ands
were admtted to have been held under a N saf-Khiraj or
Ni spi - Kheraj Patta and that according to the entire history
and other facts stated in Jibon Chandra Sarma Doloi’s case
(supra), such a patta could be held only in a persona
capacity. The difficulty again is that no such contention
was rai sed before the High Court or before any of the Courts
below. We are unable in these circunstances to either allow
this point to be agitated or to.enter into its discussion.
In the result the appeal fails and it is dismssed wth
costs.

S.C

Appeal s disnissed

502




