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ACT:

Arbitration Act 10 of 1940--Person entitled to rmaintenance
out of certain property whether necessary party to
arbitration agreenment relating to dispute about t hat

property--Reference /nade out of court--Wether all parties
to reference nust sign award in token of —acceptance, of
awar d- - Whet her previous litigation about a ‘property bars

reference to arbitration of a fresh dispute about the
property.

HEADNOTE
By an arbitration award given in 1933 D was given a
mai nt enance al | owance enforceabl e agai nst property allotted

to the appellant and his brothers and nother. Si'nce the
al l owance was not paid D secured a decree for the sale of
houses belonging to the appellant and his brothers. The

property was purchased by respondents 4 and-5 who after
obtaining sale certificate fromthe court sought to obtain
possession of the same. On, 8th April 1955 the appell ant
hi s brothers and nother entered into an arbitration
agreement with respondents 4 and 5. According to, the
agreenment respondents 4 and 5 gave up their claim to the
houses purchased by them in court auction and t he
arbitrators were to nake award in respect of the ampunts to
be paid by either of the parties as well as the | maintenance
al l owance payable to D and to the appellant’s nother. The
arbitrators by their award dated 20th Cctober 1956 nmade
provision for the anmounts payable to different parties. The
al so made on for the paynent of allowance to Das well as
for her residence. provision the award had been put in court
objections were filed against it. The Additional District
Judge, set aside the award inter alia on the ground that the
award affected the rights of D and she had not been made a
party to the agreenent. The High Court reversed the
judgnent of the Additional District Judge. |In appeal by
certificate the appellant contended; (i) that the award was
invalid because D was an interested party in the dispute
rel ating to arbitration and she had not |joined t he
arbitration agreenent ; (ii) that t he ref erence to
arbitrators was nmade out of court and as all the parties to
the arbitrati on agreenent did not sign the award in token of
their acceptance, the sanme could not be made a rule of
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court; (iii) that because there had been earlier litigation
about the house allotted to the appellant and his brothers,
the same could not be the subject natter of arbitration
di sput e,

HELD : (i) The rights of D remained intact and were in no
way affected by the award dated 20th October 1956. The
mai nt enance all owance payable to her was also kept as a
charge over the immovable property. The fact that D did not
sign the arbitration agreenent as such would not vitiate the

arbitration proceedings. ’'She did not raise any objection
to the arbitration proceedings or the subsequent award. Ac-
cording to counsel she died three years ago. In the

ci rcunst ances the guesti on whether her rights wer e
prejudicially affected by the award was purely acadenic [31

(ii) An award given on a reference during the pendency of a
suit relating to a dispute which is the subject mtter of
ref erence wi t hout obtaining the order of the Court cannot be
enf or ced. The underlying reason for the sane is to avoid
conflict ‘of jurisdiction. However according to s. 47 of the
Arbitration Act, 1940, an arbitration award ot herw se
obtained may with the consent of all the parties interested
be taken into consideration

29
as a conprom se or /adjustnent of a suit by any court before
which the suit is pending.’ In such an-event, the Award is

enforced as a conprom se or adjustrment of the suit because
all the interested parties give their consent to the award.
VWhen however, as inthe present case, no suit is pending
with respect to the subject matter of dispute and the
parties choose to refer a dispute to the arbitrators, it is
not essential that the parties should signify their ' consent
to the award before the sane can be enforced. Agreenent and
consent are inperative only at the stage of referring the
dispute to arbitrators but not at the stage of the award.
[ 31H 32D .

Jagal das Danpbdar Mdi & Co. v. Pursottam Unedbhai / & Co.,
A l.R 1953 690, held in applicable.

(iii) A dispute is referred to arbitration because the
parties agree to such a reference and the nere fact that the
property which is the subject matter of dispute was al so the
subject matter of earlier litigation, cannot prevent the
parties to refer the dispute about that property to
arbitration. What is. referred to arbitrators in such a
case is the fresh dispute and although the finding of the
Court in the previous litigation may have a bearing on the
dispute referred to the arbitrators, it would not stand in
the way of reference of the fresh dispute to the
arbitrators. [32 F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 194 of 1967.
Appeal fromthe judgnent and order dated April 27, 1964  of
the Madhya Pradesh High Court in Msc. (First Appeal No.60
of 1960.

S. N. Anand and Kailash Mehta, for the appellant.

S. S. Khanduja and K. C. Dua, for respondent No. 1.

The Judgrment of the Court was delivered by

Khanna, J. This is an appeal on a certificate of fitness
granted by the Madhya Pradesh Hi gh Court against the
judgrment of that Court whereby that Court in appeal set
aside the order of the Additional District Judge, Jabal pur
di sm ssed the objections against an award and directed that
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the award be nade a rule of the Court.

Nar ai ndas, appellant is the brother of Vallabhdas and Durga-
prasad, respondents 1 and 2 and son of Snt. Sukhr ani
respondent No. 3. There were, sonme arbitration proceedings
in 1932 between the appellant and respondents 1 to 3 on one
side and Pannalal and Smt. Dulari Bahu on the other side.
Those proceedings related to partition of property and a
claim for maintenance all owance by Dul ari Bahu. An award
was given in those proceedings and was nade a rule of the
Court on 13-12-1933. According to the award, Dulari Bahu
was to get a mmintenance allowance of Rs. 12/- per nensem
from the appellant and his brothers . A charge was created

of the maintenance all owance on the house which fell as a
result of partition to the
30

share of the appell ant and respondents 1 to 3. It was also
provided that if the appellant-and his brothers failed to
pay the nonthly allowance, Dul ari. Bahu woul d, be entitled to
get the house sold. CQut of the sale proceeds, Rs. 3,000/-
were to be deposited in a bank on the condition that the,
amount of interest would be paid to Dulari Bahu but she
would not be entitled to draw the principal anount. On
Dul ari Bahu's death, Rs. 2,000/-out of Rs. 3,000/- would be
paid to the appellant and his brothers and Rs. 1,000/- to
Pannal al .

The anobunt of nmaintenance payable to Dulari Bahu was
increased to Rs. 30/- per nmensemin a suit brought by her
and deci ded on 8-10-1949.

As the appellant and his brothers did not pay t he
mai nt enance al |l owance to Dul ari Bahu, she, in execution of
her claim for rmaintenance allowance, ~got their houses
situated at Jabal pur sold by Court auction. The houses were
purchased for Rs. 22,000/- by Sitaram -and Laxm narain

respondents 4 and 5. After obtaining the sale certificate,
respondent s 4 and 5 took proceedings f or obt ai ni ng
possessi on of the houses but they were resisted by
respondent No. 1. The appellant ‘and his brothers further
clainmed that they had deposited sone anbunt with respondents
4 and 5. The appellant and his brothers and nother on one
side and respondents 4 and 5 on the other side thereupon
appointed four arbitrators, as per —agreement -dated 8th
April, 1955. According to the agreenent, respondents 4 and
5 would have no claimin the houses purchased by them in
Court auction and the arbitrators would make award  in
respect of the amounts to be paid by either of the parties
as well as regarding the maintenance all owance payable to
Durga Bahu and Sukhrani Bahu. The arbitrators thereafter
gave their award dated 20th Cctober, 1956 wherein they . made
provision for the anounts payable to different parties.
Regarding the amount of nmintenance all owance payable to
Dul ari Bahu, the award provided that Rs. 3,000/- out of the
sale proceeds would be withdrawn fromthe Court ‘and be
deposited wth Durgaprasad, respondent. Dur gaprasad was
made liable to pay the anpbunt of Rs. 30/- per nensem  as
mai nt enance allowance to Dulari Bahu. The award further
provided 'that out of the anmount of Rs. 3,000/-, Rs. 1,000/-
woul d be paid, to Pannalal and Rs. 2,000/- to Durgaprasad on
the death of Dulari Bahu. Dulari Bahu was also given a
right of residence in a roomand maintenance allowance of
Rs. 30/- payable to her was made, a charge on the house
allotted to Durgaprasad.

After the award had been put in Court, objections were filed
against the award. Learned Additional District Judge set
aside the award on the ground that the award affected the,
rights of
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Dulari Bahu and she had not been made a party to the
arbitration agreenent. The reference to arbitration as well
as the award, according to the Additional District Judge did
not amount to an adjustment and were,, therefore, invalid.
It was also held that the award was in excess of the
arbitration agreement. Sone other grounds were also given
but we are not concerned with them On appeal, the High
Court reversed the decision of the Additional District Judge
and held that there was no infirmty in the arbitration
proceedi ngs or the award. |In the result, the award was made
a rule of the Court.

M. Anand, on behalf of the appellant, has argued that
Dul ari Bahu was an interested party in the dispute relating
to arbitration and as she did not join the arbitration
agreenment, the reference to arbitration and the subsequent
award should be held to be invalid. There is, in our
opi nion, no force in this contention. The dispute which was
referred 'to the arbitrators ‘related to the houses in
guestion which had been sold in Court auction. The,
interest —of Dulari Bahu pertained only to the recovery of
her nmai ntenance all owance. According to the earlier award
which Dulari Bahu sought to enforce, she was to get the
mai nt enance al |l owance from an amount of 'Rs. 3,000/- which
was to be kept in deposit. The rights of Dulari Bahu in
this respect remained in-tact and were i'n no way affected by
the award dated  20th October, 1956. The mai nt enance
al | owance payabl e to her was al so kept as a charge over the
i movabl e property. « The fact that Dulari Bahu did not sign
the arbitration agreenent as such would not vitiate the
arbitration proceedings.  The present is not a case wherein
the arbitration proceedings are sought to be assailed by
Dulari Bahu. On the contrary, it is'the admtted 'case of
the parties that Dulari Bahu did not raise any objection to
the arbitration proceedings or the subsequent award on the
ground that her rights had been prejudicially affected.
This apart, we find that Dulari Bahu, according to the
| earned counsel, died about three years ago. In the
circunstances, it would be purely academic to dilate upon
the question as to whether the rights of Dulari Bahu were
prejudicially affected by the award in question.

It is next argued by M. Anand that as the reference to
arbitrators was nade out of Court and as all the parties to
the arbitrati on agreenent did not sign the award i n token of
their acceptance, the sanme could not be made a rule of the
Court. There is no substance, in our opinion, in the above
contention. It is always open to parties to refer a dispute
to arbitration without the intervention of the | Court. In
case, a suit is pending in respect of the subject matter of
the dispute, there can be no valid reference during the
pendency of the suit, to arbitration w thout

32

the order of the Court. The underlying reason for that is
to avoid conflict of jurisdiction by both the Court and the
arbitrator dealing concurrently with the same dispute. An
award given or a reference during the pendency of a suit
relating to dispute which is the subject natter of reference
wi t hout obtaining the order of the Court cannot be enforced.
The only exception to this rule is provided by the proviso
to section 47 of the Arbitration Act (Act 10 of 1940)
according to which "an arbitrati on award otherw se obtained
may with the consent of all the parties interested be taken
into consideration as a conprom se or adjustnment of a suit
by any Court before which the suit is pending”". 1In such an
event, the award is enforced as a conpronise or adjsutnent
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of the suit because all the interested parties give their
consent to the award. \Where,, however, as in the present
case, no suit is pending with respect to the subject natter
of dispute and the parties choose to refer a dispute to

arbitrators, it is not essential that the parties should
signify their consent to the award before the same can be
enf or ced. Any ot her view would run counter to the entire

schene and object of arbitration for the settlenent of
di sputes according to which, agreement and consent are
i nperative only at the stage of referring the dispute to
arbitrators but not at the stage of the award. The deci sion
of Bachawat, J. (as he then was) in Jugal das Denpdar Mddi &
Co. v. Pursottam Uredbhai & Co. (1) relied upon by the appel -
lant has no bearing as the said case dealt wth an
arbitration reference during the pendency of a suit.

We are also not inpressed by the contention rai sed on behal f
of the appellant  that because there had been earlier
[itigation about the house allotted to the appellant and his
brothers, ~ the sane could not be, the subject matter of
arbitrati'on dispute. A dispute is referred to arbitration
because the parties agreed to such a reference and the nere
fact that the property which is the subject natter of
di spute was also the subject mtter of an earlier
[itigation, cannot prevent the parties to refer the dispute
about that property to arbitration. Wuat is referred to
arbitrators in such a case is the fresh dispute and al t hough
the finding of the Court in the previous litigation my have

a bearing on the dispute referred to the arbitrators, it
woul d not stand in the way of reference of the fresh dispute
to the arbitrators. It is not the case of ~ the appellant

before wus that the precise dispute which was the subject
matter of the award dated 20th Cctober, 1956 'had been
adj udi cated upon earlier in a civil Court.

The appeal consequently fails and i's dismissed with costs.

G C Appeal dism ssed.

(1) AI.R 1953 p. 696
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