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ACT:

Kerala Agricultural Income-tax Act, 1950, s. 9(1)-Property
allotted to a menber of famly-Incone utilised for
di schargi ng obligations of assessee-Wen deened to be incone
of fam |y as assessee.

HEADNOTE:

The assessee was a Hi ndu undivided famly ~of which the
appel lant was the Kamavan. It possessed agricultura
properties. There was a family settlement anong all the

nmenbers of the famly then living. The settlenent allotted
sone properties to some of the nale nenbers but did not
provide for their devolution. Also the joint status of the
nmenbers was not disrupted and the properties allotted for
the enjoynent of the various nenbers of the family continued
to be the properties of the famly: The liability to
maintain the other male nmenbers and the responsibility  of
perform ng the nmarriages of the femal e nenbers continued to
be that of the Karnavan. He was al so responsible for the
paynment of |and revenue in respect of the famly properties
excepting sone itens.

On the question whether the income of the properties put in
possessi on of the male nenbers under the settl enent
continued to be the income of the famly and therefore
liable to tax under the Kerala Agricultural Income-tax /Act,
1950, the departnent, Tribunal and the H gh Court on
reference, held agai nst the assessee.

Di smi ssing the appeal to this Court,

HELD : Section 9(1) of the Act is simlar to s. 16(1) (c) of
the I ncone-tax Act, 1922. Under the latter section the test
is that if the incone in dispute is considered as having
been applied to discharge an obligation of the assessee, the
sane is liable to be included in the assessable incone of
the assessee, but if on the other hand the same bad been
di verted by an overriding charge then it is not liable to be
so included as it ceases to be the assessee’s inconme. [1006
A- B)

In the present case, the arrangenment only provided for
mai ntenance and did not give any absolute right in any
portion of the famly properties to any one. It thus
conferred benefit on the famly inasnmuch as it was absol ved
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of the responsibility of maintaining its nmenbers. [106-5 G
H]

Further, it was not even a permanent arrangerment and was
revocable if there was any substantial change in the
circunstances of the famly. The properties would 'go back
to the possession of the Karnavan on the death of the nmenber
to whomthe property was allotted. [1005 C, D, E]

The nenbers of the family received the incone of the various
properties allotted to themon behalf of the famly, and
applied the same in discharge of an obligation of the
famly. Therefore, the income reached the hands of the
famly as soon as it reached the hands of any of its
nmenbers. [1008 F-H]

1001

Hence, under s. 9(1) of the Act, the income should be deemed
to be that of the assessee. [1005 F-Q

Raja Bejoy Singh Dudhuria v. C1.T., Bengal, 1 I.T.R 135
and MulTick v. CI.T. Bengal, 6 |.T.R 206, explained and
appl i ed.

Cl1.T., 'Bonmbay Cty v. Sitaldas Tirathdas, 41 |.T.R 367,
fol | owed.

CIl.T., Bonbay v. Mkanji Lalji, 51.T.R 539 and CI.T.,
Bonbay City v. Ratilal Nathalal, 25 |.T.R 426, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 266 of 1969.
Appeal by special leave fromthe judgnment and order dated
August 16, 1967 of the Kerala H gh Court in Income-tax
Ref erred Case No. 44 of 1966.

C. K. Viswanatha lyer and K. Jayaram for the appellant.

V. A Seyid Mihanmad and A. G Pudissery, for the respon-
dent .

The Judgrment of the Court was delivered by

Hegde, J. The appellant, Venugopala Varma Rajah is the
present Rajah of the Vengunad Swaroopan in Pal ghat District,
Kerala State. He is the Karnavan of his Tarwad. He will be
hereinafter referred to as the assessee. The predecessor of
the appellant, as the then Kanmavan of the family, subnitted
the return for the assessnent year 1959-60 under the Kerala
Agricultural Income-tax Act (which wll —hereinafter be
referred to as the Act) showing a gross incone of Rs.
1,21,912/- and a net income of Rs. 84,065/60 P. That
"represented the incone fromthe properties held by him
under the family Karar dated My 29, 1909. The.
Agricultural Income-tax O ficer overruling the objection of
the assessee included in the income returned, the incone of
the properties which had been put in possession of the
junior nenbers of the fam |y under the aforenentioned / Karar
of 1909. The net incone so conputed was Rs. 2,32,957/- and
a tax of Rs. 1,30,672/35 P. was inposed. In appeal the
Appel late Authority excluded fromthe taxable incone the
income of the properties allotted to the "Rani G oup" but
sustained the addition of the incone of the properties
allotted for the enjoynent of the nale nenbers. Aggri eved
by the order of the Appellate Authority, the assessee took
up the matter in second appeal to the Appellate Tribunal of
the Agricultural Income-tax. The Tribunal rejected the
contention of the assessee and dismssed the appeal
Thereafter at the instance of the assessee, it stated a case
under s. 60(1) of the Act and subnitted to the H gh Court
for its opinion three questions of |aw nanely

L119SupCl/ 72

1002
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"(1) Whether the findings of the Tribunal that
the famly karar of 1909 does not constitute a
diversion of fanmily incone to the various
allottees thereunder is correct ?
(2) Whether the findings of the Tribunal that
the provisions of sub-section (1) of sec. 9 of
the Act are applicable only to cases of
diversion of inconme and not otherwise is
correct ?
(3) Wether the findings of the Tribunal that
the provisions of sub-sec. (1) of sec. 9 of
the Act are not applicable to the facts of
this case are correct ?
Questions Nos. 2 and 3, in our opinion, do not bring out the
i mport of sec. 9 (1) correctly but it is not necessary to go
into that aspect as our decision covers the real point in
i ssue.
The Reference originally cane up for hearing before a
Division /Bench but as the questions arising for decision
were considered to be of inportance, the same was referred
to a Fun_Bench of threejudges. The H gh Court by its
j udgrment dated August 16, 1967 answered Question Nos. 1 and
2 against the assessee. It did not answer the third
guestion as it was of the view that answer to that question
was unnecessary in/view of its findings on Questions Nos. 1
and 2. Thereafter this appeal was brought by certificate.
The assessee in this caseis the HUF. ~ of which the
appel lant was the ' Kamavan at the relevant tine. The
guestion for decision is whether the inconme of t he
properties put in possession of the male nmenbers under the
Karar of 1909 continues to be the, incone of the famly. At
present we are not concerned wth the .incone of the
properties put in possession of the "Rani Goup" in view of
the decision of the Appellate Authority which had not ' began
appeal ed against. If the inconein dispute continues to be
the income of the famly then the revenue is justified in
bringing the same to tax under the provisions of the Act.
On the other hand if that incone has ceased to be the incone
of the famly, then the same cannot be brought to tax 'in the
hands of the assessee. Therefore, the sole question is
whet her that income is the income of the famly ?
Section 9 of the Act provides
"9(1) In conputing the total agricultural
i ncomre of an assessee all agricultural incone
ari sing to any person by virtue of a
settlenent or disposition, whether revocable
or not, and whether effected before or after
1003
the comencenent of this Act, from  asset
remaining the property of the settlor or

di sponer shal | be deened to be t he
agricultural inconme of the settlor or disponer
and all agricultural inconme arising to any

person by virtue of a revocable transfer  of
asset shall be deened to be the agricultura
i ncone of the transferor

Provided that for the purpose of this sub-
section a settlenent, disposition or transfer
shal |l be deemed to be revocable if it contains
any provision for the transfer directly or
indirectly of the agricultural incone or asset
to the settlor, disponer or transferor or in
any way gives the settlor, disponer or
transferor a right to reassume power directly
or indirectly over the agricultural income or
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assets :
Provi ded further t hat t he expr essi on
settl enent, di sposition shal I, for t he

pur poses of the sub-section include any
di sposition trust, covenant, agreenment or
arrangenent and the expression "settlor or

di sponer” in relation to a settlenent or
di sposition shall include any person by whom
the settlenment or disposition was nade

Provided al so that this sub-section shall not

apply to any agricultural incone arising to
any person by virtue of a settlenent or
sition which is not revocable for a
peri od exceeding six years or during the life-
time of the person and from which agricultura
i ncome the -settlor or disponer derives no
direct or indirect benefit but that t he
settlor ~shall be liable to be, assessed on
the said agricultural income as and when the
power to revoke arises to him"
A Hi ndu Undivided Family is a person-w thin the, meaning of
s.2(m of the Act.
W shal |l now proceed to exami ne the nature of the Karar
entered into in 1909. The famly of the assessee appears to
have been one of the premier land holding famlies in
Mal abar. It appears to have had agricultural properties in
various places. To the Karar in question- all the then
living nmenbers ( 12'in nunber) of the famly were parties.
The properties nmentioned in 'A “Sch. to the Karar were set
apart for the maintenance, education and other expenses of
the female and nmale nmenbers residing in Kalari  Kovilagom
which is otherwi se known as "Rani G oup”. Under the Karar
Kar navan of the Tarwad was to perform the marri age
ceremoni es of the female nmenbers of the Tarwad in accordance
with the prevailing conditions and to neet
1004
the expenses thereof. Al other expenses of fenale, and
nmale nenbers residing in Kalari are to be net ‘from the
income of the "A Sch. properties.  The nmenbers residing in
the Kalari have no right to alienate or - encunber the
properties allotted to themand all governnent revenue due
in respect of those properties should be paid by them
Party No. 2, the second senior nost nenber in the famly was
to be given 7,000 paras of paddy annually for his
mai nt enance and for this purpose paddy | ands yielding 3,500
paras of paddy shown in 'B Sch. were made over ~to his
possession and Party No. 1, Karnavan of the Tarwad was
directed to give to- Party No. 2 from Mal ayalam era . 1085
onwards 3,500 paras of paddy. Further the Karnavan was
directed that he shoul d redeem "Karukakode Challa Nl an and
make over the sane to Party No. 2, but after making over the
same to Party No. 2, be was not to pay 3,500 paras of | paddy
referred to earlier.
" C' Sch. properties yielding an i ncone of 4,750 paras  of
paddy were allotted for the enjoynment of Party No. 3. He was
required to maintain hinself fromout of their incone.
Properties shown in 'D Sch. were set apart for the nminte-
nance of Party No. 4. The land-revenue of B, Cand D Sch.
properties was required to be paid by the Karnavan of the
tarwad. On the death of Party No. 2 or on his becom ng
Karnavan of the famly, Party No. 3 was to take over the
properties allotted for the maintenance of Party No. 2 and
Party No. 4 was to take over the properties for the
mai nt enance of Party No. 3. The Karar prohibited the persons
who were in possession of the properties allotted for their

di spo
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enjoynment fromalienating or encunbering those properties,
and if in contravention of those ternms, they alienated any
of those properties, the Karnavan was entitled to resune the
properties treating the alienation as void. Cause 18 of
the Karar prohibited the parties in possession of the
properties from cutting and selling the kuzhikoors or
dismantling the buildings in the properties in their
possessi on. Clause 19 of the Karar prohibited the parties
from enhancing the nunpattom amounts due to the tenant.
Clause 6 of the Karar provided that all the male nmenbers
living in the Kalari, on conpleting the age of 21 should
|eave the Kalari and thereafter the Kamavan should make
arrangenents for their  maintenance. Kar ar does not
stipul ate what arrangenent he should nmake for their
mai nt enance. Therefore it follows that he nay naintain them
either in the Tarwad house or give them naintenance
al  owance either in the shape of paddy or cash. It may al so
be noted that the Karar does not provide as to what would
happen'i f 'the nunber of nmenbers in the Tarwad substantially
i ncreases. ~One other thing that has got to

1005

be noted is that the Karar is silent as to what woul d happen
to the properties shown in Schs. B, Cand D after Parties
Nos. 2, 3 and 4 die, all of whom we were told have died.
Hence Kamavan can/take possession of themon behalf of the
famly after their death.

On an exani nation of the various clauses in the Karar, it is
obvious that the joint status of “the parties was not
di srupt ed. The arrangement nmade in the Karar was only an
arrangenent for providing maintenance. No party was given
any absolute right in any portion of the famly properties.
The properties nentioned in the Karar continued to be the
properties of the famly. The arrangenent nade under the
Karar cannot even be considered asa permanent arrangenent.
The properties were not divided on the basis of Thavazies.
The liability to maintain the mal e nmenbers, aged nore  than
21 years excepting Parties Nos. 2, 3 and 4 continued to be
that of the Karnavan. The Karar al so does not provide for
devolution of the properties allotted to Parties 2 'to 4.
Hence those properties nust necessarily go back "to the
possessi on of the Karnavan after those Menbers die. W have
earlier seen that the responsibility of —performng the
marriage cerenonies of the femal e nmenbers continued to be
that of the Karnavan. He is also responsible for the
paynment of |and revenue in respect of the famly  properties
excepting properties included in Sch. (A ~to the Karar
Under these circunstances, it is not possible tohold that
Karar in question enbodied an irrevocable settlenment. In
the very nature of things, the arrangenent made under /that
Karar nust be held to be one which is revocable if there is
any substantial change in the circunstances of the famly.
For our present purpose it is sufficient if we hold that the
properties allotted for the enjoyment of the various menbers
of the fam |y under the Karar continued to be the properties
of the famly.

In view of s. 9(1) of the Act in conputing the tota

agricultural incone of the H U F., all agricultural incone
arising fromthe assets renmining the property of the famly
should be deemed to be the agricultural income of the
famly. We have earlier come to the conclusion that the

agrrangenent made under the Karar is revocable if there is
substantial change in the circunstances of the famly. That
arrangenent confers benefit on the fanmily inasmuch as it is
absolved of the responsibility to nmaintain its nmenbers
which, otherwise is its responsibility.
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Section 9 (1) of the Act is simlar tos. 16 (1) (c) of the
I ndian I ncone-tax Act, 1922. The latter section has cone up
for consideration by courts. The courts have laid down the
test that if

1006

the income in dispute is considered as having been applied
to discharge an obligation of the assessee, the sane is
liable to be included in the assessable income of the
assessee but if on the other hand the same had been diverted
by an overriding charge, then it is not liable to be
included in the assessable income of the assessee as it
ceased to be his income. |If we apply this test to the facts
of the present case, it is clear that the incone in dispute
continued to be the inconme of the family. It was nerely
applied to discharge anobligation of the fanmily nanely the
obligation to maintain thejunior menbers of the famly.

At first sight sone of the decided cases on the subject
appear ~to speak in conflicting voices. But on a carefu

exam nation, it is possible to find out the dividing Iline.
The earli'est decision on the subject is that of the Judicia

Conmittee in Raja Bejoy Singh Dudhuria v. Conmi ssioner of
I ncome-tax, Bengal (1). ~ The, ‘assessee therein succeeded to
the family ancestral estate on the death of his father

Subsequently his step-mther brought a suit for nmaintenance
agai nst himin which a consent decree was nade directing the
assessee to nmake a nonthly payment of a fixed sum to his
st ep-nother and decl aring that the naintenance was a charge
on the ancestral estate in the hands of the assessee. Wile
conputing his income, the assessee clainmed that the anounts
paid by himto the step-nother under the decree should be
excl uded. That contention was not accepted by the
authorities wunder the Act as well as by the Hi gh Court but
the Judicial Committee reversing their decision cane to the
concl usi on that though assessee’'s liability under the decree
did not fall within any of the exenptions or allowances
conceded in ss. 7 to 12 of the Indian Incone-tax Act, yet
the suns paid by the assessee to his stepnother were not
"income" of the assessed at all; the decree of the 'court by
charging the appellant’s whole resources with a specific
paynment to his step-nother had to that extent diverted his
income fromhimand had directed it to his step-nother; to

that extent what he received for her was not his incone;” it
was not a case of the application by the appellant of part
of his income in a particular way; it was rather the

allocation of a sumout of his revenue before it _becane
income in his hands. This decision at the first sight
appears to lend support to the assessee’s contention but in
understanding the ratio of the decision, we nmust bear in
mnd the fact that in that case the Advocate-General had
abandoned before the High Court the contention that the
assessee and his stepnother were nmenbers of undivided famly
and accepted the Position that the appellant was liable to
be assessed as an individual and in no other rmanner. In
view of this concession, the paynent that had to be made to
the step-nother of the assessee becane a

(1) 1, I.T.R 135.

1007

charge on tile estate even before that estate devolved on
him Therefore what the assessee got was the income of the
property mnus what he had to pay to his step-nother

The above conclusion of ours receives support froma |ater
decision of the Judicial Conmttee in P. C. Mullick and anr
(Execut ors) v. Commi ssioner of |ncome-tax, Bengal (1).
Therein a testator had by his will appointed the appellants
his executors and had directed themto pay Rs. 10,000/- out
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of the incone of his property on the occasion of his addya
sradh for expenses in connection therewith to the person who
was entitled to performthe sradh. He had also directed
them to pay out of the income of his property the costs of
taking out probate of his will. During the year of account
the executors had paid Rs. 5,537/- for expenses in
connection with the addya sradh and a sumof Rs. 1,25, 000/-
for probate duty. The question arose whether those paynents
were deductible in computing the chargeable incone. The
Judicial Conmittee held affirmng the judgment of the
Calcutta High Court, that the payments made for the sradh
expenses and the costs of probate could not be excluded in
conputing the chargeabl e incone. Those were paynents made
out of the incone of the estate coming to the hands of the
appel lants as executors and in pursuance of obligation
i mposed by the testator. ~Their Lordships were of opinion
that it was not a case in which a portion of the incone was
by an overriding title diverted fromthe person who would
ot herwi se ‘have received it as in Bejoy Singh Dudhuria’'s (2)
case, but a case in which the executors having received the
whole incone apply a portion of it in a particular way.
From this judgment of the Judicial Conmittee, it is dear
that the true test is that if the income in question is an
income of the assessee, the application of the same being
not relevant for/ determining its assessability, it is
assessable in his hands but if it is not his income then it
cannot formpart of his assessable incone.
The scope of s. 16 (1) (c) of the Indian Income-tax Act,
1922 cane up for consideration by this Court in Comm ssioner
of Income-tax, Bonmbay Cty v. Sitaldas Tirathdas (3)
Therein the assessee Sitaldas Tirathdas of Bonbay had nany
sources of incone, chief anbng them being property, stocks
and shares, bank deposits and share in a firmknown as Ms.
Sitaldas Tirathdas. He followed the financial year 'as his
accounting year. For the assessment years 1953-54 and 1954-
55, his total inconme was respectively conputed at Rs.
30,375/- and Rs. 55,160/-. This conmputation was not
di sputed by himbut he sought to deduct Rs. 1350/- in the
first assessnment year and a sum of Rs. 18, 000/ -
(1) 1 1.T.R 135.
(3) 41, I.T.R 367.
(2) 6 1.T.R 206.
1008
in the second assessnent year on the-ground that ~under a
decree, he was required to pay these suns as nmintenance to
his wife and his children. |In support of —his claim he
relied on the decision of the Judicial Committee in Bejoy
Singh Dudhuria's case (supra). This Court rejected  that
contention observing (at pp. 374 and
375 of the Report)
“I'n our opinion, the true test is whether the
amount sought to be deducted, in truth, | never
reached t he assessee as hi s incone.
oligations, no doubt, there are in every
case, but it is the nature of the obligation
which is the decisive fact. There is a
di fference between an-anount which a person is
obliged to apply out of his income and anount
which by the nature of the obligation cannot
be said to be a part of the income of the
assessee. Where by the obligation incone is
diverted before it reaches the assessee, it is
deductible, but where the income is required
to be applied to discharge an obligation after
such income reaches the assessee, the sane
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consequence, in law, does not follow It s
the first kind of paynment which can truly be
excused and not the second. The second

paynment is nmerely an obligation to pay

anot her
a portion of one’s own incone, which has been
received and is since applied. The first is
the case in which the income never reaches the
assessee who even if he were to collect it,
does so, not as part of his incone, but for
and on behalf of the person to whom it s
payabl e. "
Counsel for the assessee tried to lay stress on the
observation of this Court that the income should reach the
hands of the assessee before it can be considered as his
incone. According to himin the case before us, the incone
in dispute never reached the hands of the assessee. W are
unabl e to accept this contention as correct. The income is
the income of the famly. It reached the hands of the
famly as soon as it reached the hands of any of the nenbers
of the famly who were entitled to receive it on behalf of
the famly. The nenbers of the famly received that income
on behalf of the fam |y and applied the sane in discharge of
an obligation of the famly. Wen this Court spoke of the
i ncomre reaching the hands of the assessee, it did not refer
to any physical act. /It was dealing with a |egal concept a
receipt inlaw. Viewed that way, it is quite clear that the
inconme with which we are concerned inthis case was received
by the famly.
One ot her decision on the point in issue which we would |ike
to refer is the decision of the Bonbay H gh Court in Conm s-
(1) 5 1.T.R 539.
1009
sioner of Income-tax, Bonbay v. Mkanji -~ Lalji (1), | wherein
Beaunont C.J., speaking for the court held that in conmputing
the incone of the H U F. for purposes of incone-tax, noneys
paid to the wi dow of a deceased coparcener of the- famly as
mai nt enance and resi dence al |l owance cannot be deducted, even
though the amount of such all owance has been fixed by a
decree of the Court and has be en nade a charge on
properties belonging to the famly.
It is not necessary to refer to cases which deal wth the
diversion of the incone of the assessee. The test to be
applied for finding out whether there is diversion of incone
or not is set, out by this Court in Conmm ssioner of _Income
Tax, Bombay City, V. Ratilal Nathalal(1).
For the reasons mentioned above this appeal fails and the
same is dismssed with costs.
V.P.S. Appeal dism ssed.
(1) 25 1.T.R 426.
1010




