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ACT:

Preventive Detention-Legality-Tine Prescribed for communi-
cating grounds of detention to the detenue-""As soon as may
be’, Meaning of-Declaration enabling Wthholding of such
conmuni cation, if must be made by Government before expiry
of such time-- Jammu and Kashm r Preventive Detention Act
(I'V of Sanmbat 2011), S. s (1), Proviso.

HEADNOTE
The two petitioners were detainedunder S.- 3 (1) O the
Jammu and Kashmir Preventive Detention Act on April 26,

1956, with a viewto preventing themfromacting in a nanner
prejudicial to the security of the State. No grounds were
conmuni cated to them under s. 8 (1) of the Act ~and no
decl arati ons were nade under the proviso of that  section
The petitioners applied to the Hi gh Court under s. 491 of
the Code of Crimnal Procedure and during the pendency of
those applications, on June 30, 1956, declarations under the
proviso were nade by the Governnment to the effect that it
woul d be against the public interest to communicate to the
petitioners the grounds on which the orders of detention had
been made against them On July 28, 1956, the (H gh Court
rejected the applications. The cases of the petitioners
wer e

52
reviewed by the GCovernment under s.14(2) of the ‘Act in
consultation with a person nomnated for that purpose on
June 4, 1956, and it was satisfied that the petitioners
should continue to be detained and, accordingly, passed
orders to that effect under s. 14 of the Act on Septenber
26, 1956. The question was whether the declarations were
made wthin the time prescribed by s. 8 (1) of the Act for
conmuni cati ng the grounds of detention and, if not, whether
the petitioners had been | awfully detai ned.
Hel d, that the expression 'as soon as may be’ in sub-s. (1)
of s. 8 of the Jammu and Kashnir Preventive Detention Act,
whereby the Act prescribed the tinme within which the Govern-
ment rmust comunicate to the detente the grounds of his
det enti on, meant within a reasonable time, wth t he
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understanding to do the act within the shortest possible
time, fromthe date of detention.

King’s dd Country, Ltd. v. Liquid Corbonic Can. Cor pn.
Ltd. (1942) 2 WWR 603, foll owed.

U agar Singh v. The State of the Punjab, [1952] S.C R 756
and Keshab Ni | kanth Jogl ekay v. The Conmi ssioner of Police,
Gyeater Bombay, Petition No. 602 O 1956, decided on
Septenber 17, 1956, referred to.

Al though it mght not be possible in many cases to conpute
the span of time thus indicated by hours, days or nonths,
what was possible and the Court had to do in the facts and
circunst ances of each particular case, was to find whether
the act was or was not done within the time which was
reasonably conveni ent or reasonably requisite.

The proviso to the sub-section clearly inplied that the
power it vested in the Government to exclude from the
operation of the sub-section certain class of detenues by
maki ng the required decl aration, mnmust be exercised and such
decl arati on nade before the expiry of the tinme prescribed by
the sub-section for communicating to the detenue the grounds
on whi ch the detention order against himhad been nade.

H ssam Ud-Di n Bandy and Qthers v. The State, A Il.R 1935 J. &
K. 7, overrul ed.

Consequently, as in theinstant cases the affidavits filed
on behal f of the Governnent disclosed no particul ar
circunstance or Treason why the declarations wunder the
provi so coul d not have been nmade before nore-than two nonths
had el apsed fromthe dates when the orders of detention had
become effective, the detenues nust be held to have been
deprived of their liberty otherwise than in accordance wth
the procedure established by the Act, enbodying as it does
the fundanental right guaranteed under Art. 22 (5) of the
Constitution of India, and nust be released forthw th.

JUDGVENT:

ORIG NAL JURI SDICTION : Petition Nos. 173 & 174 of /1956.
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Under Article 32 of the Constitution for a~wit “in the
nat ure of Habeas Cor pus.

J.B. Dadachanji, Am cus Curiae, for the petitioners.

M C. Setalvad, Attorney-General for India, Porus A Meht a
and R H Dhebar, for the respondent.

1956. Novenber 13. The Judgnent of the Court was delivered
by

DASC. J.-These two petitions raise a comon question of
interpretation of s. 8 of the Jammu and Kashmr Preventive
Det enti on Act, 2011, being Act |V of (Sanbat) 2011
(hereinafter referred to as the Act). Both the petitions
have been filed under Art. 32 of the Constitution of |ndia,
conplaining that the petitioners have been and are | being
wongfully detained under the Act and praying for  ‘their
i medi ate rel ease

By two separate orders nmade by the Jammu and Kashnir

CGovernment on April 26,1956, in exercise of the powers
conferred on it by sub-s. (1) of s. 3 of +the Act the
CGovernment ordered that the petitioners be detained. Each

of the orders recited that the Government had been satisfied
with respect to each of the petitioners that with a view to
preventing himfromacting in a manner prejudicial to the
security of the State, it was necessary to nake an order
that he be detained. No grounds having been supplied to
either of the petitioners nor any declaration having been
made under the proviso tos. 8 (1) of the Act for a
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considerable tinme, each of the petitioners applied to the
H gh Court of Jammu and Kashmr under s. 491 of the Code of
Crimnal Procedure for an order in the nature of a wit of
habeas corpus. During the pendency of those applications on
June 30, 1956, that is to say, nore than two nonths after
the date of the original order of detention, a declaration
was nmade by the Governnment under the proviso to s. 8 (1) to
the effect that it would be against the public interest to
conmunicate to the detenues the grounds on which the
detention orders had been made. On July 28, 1956, both the

petitions were dism ssed by the H gh Court. It appears that
the case of each of the detenues had
54

been revi ewed by the Governnent under sub-s. (2) of s. 14 of
the Act in consultation with a person nominated by the
CGovernment for that~ purpose on June 4, 1956, and the
CGovernment was satisfied that the detenues should continue
to be detained: Accordi ngly on Septenmber 26, 1956, in
exerci se /of the powers conferred by s. 14 of the Act the
Covernment i ssued two separate orders directing that the
said two detenues do continue to ~be detained. In the
nmeanti me on Septenmber 19, 1956, the two present applications
were filed before this Court. The question is whether the
declaration wunder ‘the proviso to s. 8 (1) of the Act was
made wthin the tinme fixed by s. 8 (1) of the Act for the
conmuni cation to the detenues of the grounds on which the
orders of detention had been nmade, and 'if not, whether the
detenti on becane ill egal

These two petitions came up for hearing before a D vision
Bench of this Court on October 20,1956, when the attention
of the Court was drawn to a Full Bench decision-of ‘the Jamu
and Kashmir H gh Court in H ssam Ud-Di n-Bandy and Qthers v.
The State (1), where it was held that though it was " highly
undesi rabl e that a detenue should renmainin suspense, ' there
was no tinme limt fixed by the proviso for making a
decl aration and that, therefore, where the detention was for
reasons of security of State, the nere fact that the
declaration’” had been delayed beyond a reasonable tine
after the date of detention did not vitiate the  detention

As the decision of a Full Bench consisting of three Judges
required consideration, the Division Bench took the view
that the petitions should be placed before a larger Bench

Hence the petitions have cone up before us for fina

di sposal

Sone of the provisions of the Constitution of India, subject
to sone exceptions and nodifications, were extended to the
State of Jammu and Kashmir by the Constitution (Application
to Jammu and Kashmir) Order, 1954, made by the President in
exerci se of the, powers conferred on himby cl. (1) of /Art.
370 of the Constitution. Anmongst other things in Art. 35 as
(1) AI1.R 1955 J. & K. 7.

55

extended to Jammu and Kashmir a new clause was ' added,
nanel y,

" (c) nolaw with respect to preventive detention nade by
the legislature of the State of Jammu and Kashmr, whether
before or after the comencenent O the Constitution
(Application to Janmu and Kashmir) Oder, 1954, shall be
void on the ground that it is inconsistent with any of the
provisions of this Part, but any such law shall, to the
extent of such inconsistency, cease to have effect on the
expiration of five years fromthe comencenent of the said
Order, except as respects things done or onmitted to be done
bef ore the expiration thereof."

Therefore, the detention of the petitioners cannot be
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gquestioned for five years fromthe date of the President’s
order on the ground that the Act is inconsistent with any of

the fundanmental rights guaranteed under Part 111 of the
Consti tution. The legality of the petitioners’ detention
will, therefore, depend on and have to be considered on a

true construction of the provisions of the Act.

Turning now to the Act we conme to s. 3, which gives to the
CGovernment and sone of its officers specifically enunerated
therein the power to nmake an order of detention against
certain persons. The condition precedent to the making of
such order is that the Government must be satisfied wth
respect, to any person that with a viewto preventing him
fromacting in any nmanner prejudicial to certain enunerated
objects it is necessary to make an order of detention. The
enuner ated objects include 4 items, nanely, (i) security of
the State or (ii) the maintenance of public order or(iii)the

mai nt enance of theloyalty of and discipline anmong t he
menbers of the police forces of the State or (iv) the
mai ntenance of supplies and services essential to the
conmuni ty. There is also aprovision in cl. (b) of sub-s.
(1) relating to a foreigner to which it is not necessary for
the present purposes to refer. As soon as an order. is.

made under s. 3, the provisions of S. 8 come into play.
Section 8 on a true construction of which our decision of
these petitions will depend runs as foll ows

56
8. (1) Wen a person is detained in pnrsuance of a
detention order, the authority making the order shall, as

soon as may be, comunicate to himthe grounds on which the
order has been nmmde, and shall afford him the earliest
opportunity of nmking a representation against the order to
t he Government:

Provided that nothing contained in this -subsection shal
apply to the case of any person detained with a view to
preventing himfromacting in-any manner prejudicial to the
security of the State if the Government by order issued in
this behalf declares that it would be against the public
interest to communicate to himthe grounds on which the
detention order has been nade.

(2) Nothing in sub-s. (1) shall require the authority to
di scl ose facts which it considers to be against the public
interest to disclose.

Sub-section (1) without the proviso is only a reproduction
in substance of the provisions of cl. (5 of Art. 22 of the
Constitution.

Sub-section (1) inmposes on the Government two - duties,
nanely, (1) the duty of communicating to the detenue the
grounds on which the order has been made and (ii) the duty
of affording him the earliest opportunity  of maki ng
representati on against the order to the Governnent. The
first duty is to be performed " as soon as may be'. Quite
clearly the period of time predicated by the phrase "as soon
as may be begins to run fromthe tine the detention in
pursuance of the detention order begins. The question is-
what is the span of tinme, which is designated by the words "
as soon as may be’'? The observations of Dysant, J., 1in
King’s dd Country, Ltd. v. Liquid Carbonic Can. Corpn.
Ltd. (1), quoted in Stroud’ s Judicial Dictionary, 3rd
edition, vol. 1 page 200, are apposite. Said the |earned
Judge, " to do a thing | as soon as possible neans to do it
within a reasonable tine, with an understanding to do it
within the shortest possible tine." Likewise to conmunicate
the grounds 'as soon as nay be’ nay well be said to nean to
do so

(1) (1942) 2 WWR. 603, 606
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within a reasonable tine with an understanding to do it
within the shortest possible tinme. Wat, however, is to be
regarded as a reasonable tinme or the shortest possible tine?
The words 'as soon as may be’ cane for consideration before
this Court in U agar Singh v. The State of the Punjab (1).
At  pages 761-762 this Court observed that the expression
neant with a " reasonabl e despatch " and then went on to say
that "what was reasonabl e nmust depend on the facts of each
case and no arbitrary time limt could be set down." In
Keshav Ni | akanth Jogl ekar v. The Commissioner of Police
Greater Bonbay and 2 Other8 (2) the word " forthwith "
occurring in s. 3(3) of the Indian Preventive Detention Act
(I'v of 1950) cane up for consideration. After observing
that the word "forthwith " occurring in s. 3(3) of that Act
did not nmean the same thing as "as soon as nay be " used in
s. 7 of the sane Act and that the forner was nore perenptory
than the latter, this Court observed that the tine that was
allowed to the authority to conmunicate the grounds to the
det enue and was predicated by the expression 'as soon as may
be’ was what was "reasonably convenient" or "reasonably
requisite."” Wenever the question of reasonabl eness arises
in computing the period of time the Court has perforce to
have regard to the particular circunstances of the case in
which the question arises for decision. It may not be
possible in many cases to affirmatively say or to precisely
quantify the period of time by reference to hours, days, or
nonths; nevertheless, it is possiblehaving regard to the
ci rcunst ances of the case, to say whether the thing done was
or was not done 'as soon as may be i.e., within the time
whi ch was reasonably conveni ent or requisite. It cannot be
di sputed and i ndeed it has not been disputed by the " |earned
Attorney-General that sub-s. (1) does prescribe a period of
time wthin which the conmunication is to be made and this
time begins to run fromthe date the detention wunder the
order takes effect.

(1) [1952] S.C.R 756.

(2) Supreme Court Petition No. 102 of 1956, decided on
Sept enber 17, 1956.

8
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The proviso to sub-s. (1), however, makes the entire sub-s.
(1) inapplicable in certain circunstances, nanely, (1) where
a person is detained with a viewto preventing him from
acting in any manner prejudicial to the security of the
State and (ii) the Governnent by order issued in that behalf
declares that it would be against the public interest to
conmuni cate to himthe grounds on which the detention order
has been nade. The |earned Attorney-Ceneral contends /that
the proviso in ternms does not specify any time within /which
this power is to be exercised by the Governnment, that is to
say, it does not specify any tine wthin which the
CGovernment nust nake the declaration and he contends  that
there is no reason to inport the tine [imt laid down _in
sub-s. (1) into the proviso. So also it has been held by
the Full Bench of the Jammu and Kashmir High Court in the
case referred to above. Learned Attorney-Ceneral urges that
this omission to specify the period of tine in the proviso
was deliberate and is in consonance with the schene of the
Act. He starts with the contention that the object of com
nuilicating the grounds is to afford the detenue an
opportunity to nmke a representation to the Governnent
against the order. He then refers to s. 10 which directs
that the Governnent shall within 6 weeks fromthe date of
detention wunder the order place before an Advisory Board
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constituted by it under section 9 the grounds on which the
order has been nade and the representation, if any, nmade by
the detenue and in a case where the order has been made by
an officer, also the report nmade by the officer under sub-s.
(3) of s. 3. He next points out that this requirement of s.
10 is $ subject to the provisions of s. 14." Then he takes
us to s. 14 of the Act. That section provides that not-
wi thstanding anything contained in this Act any person
det ai ned under a detention order nade in any of the classes
of cases or in any of the circunmstances therein nentioned
may be detai ned or continued in detention w thout obtaining
the opinion of the Advisory Board for a period | onger than 3
nonths but not exceeding five years from the date of
det enti on. The two cl asses of persons who may be detained
wi t hout

59

obt ai ni ng the opinion of the Advisory Board conprise persons
who have been detained with a viewto preventing them from
actingin any manner prejudicial to (1) the security of the
State and (ii) the maizitenance of public order. The cases
of persons falling under these,, two classes are by sub-s.
(2) of s. 14 to be reviewed within a period of 6 nmonths from
the date of detention and thereafter at intervals of every
nmonths if the detention continues, in consultation wth a
person possessing certain qualification who nay be noni nat ed
in that behalf by the Government. Going back then to the
proviso sub-s. (1) of s. (8) the Attorney-General points out
that the declaration contenplated by the proviso can only be
made in the case of a persondetained with a view to
preventing himfromacting i n-any manner prejudicial to the
security of the State. By virtue of s. 14 the case of such
a person will not go to the Advisory Board, but will have to
be reviewed in consultation with the person noninated by the
Governnment under s. 14. Therefore, it will be enough if the
grounds are conmuni cated to such a detenue within 6 nonths
from the date of detention when his case will be reviewed
under sub-s. (2) of s. 14. W are unable to accept this
I ine of reasoning as sound.

In the first place it is a fundamental rule of construction
that a proviso nust be considered with relation to the
princi pal matter to which it stands as a provi so.
Therefore, the proviso in question has to be construed
har moni ously w th the provisions of sub-s. (1) to which it

is a proviso. As we have already nentioned, imrediately
after the making of the order, sub-s. (1) of s. 8 begins to
operate. If the grounds are not comuni cated to the detenue

within the period of tine described by the expression as
soon as may be’ the detenue beconmes deprived of. his
statutory right under sub-s. (1) and his detention in / such
circunstances beconmes illegal as being otherwise than in
accordance with procedure prescribed by law. In “order to
prevent this result in certain specified cases the proviso
aut hori ses the Government to issue the requisite declaration
so as to exclude entirely the operation of sub-s. (1). It
therefore, stands to reason and is consistent with

60

the principle of harnonious construction of statutes that
the power of issuing a declaration so as to prevent the
unwanted result of the operation of sub-s. (1) should be
exerci sed before that very result sets in

In the second place it will be recalled that the order of
detention may be nmade under s. 3(1)(a) of the Act against a
person with a viewto preventing himfrom acting in any
manner prejudicial to the four objects enunmerated therein

As soon as an order of detention is nade under s. 3(1)(a),
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the authority making the order is by s. 8(1) placed under
the obligation to communi cate the grounds of the detention
"as soon as may be.’ If no declaration is nade wunder the
proviso, s. 8(1) will operate in the case of every detenue
to whichever of the four categories he nay belong. The
provi so enabl es the Governnent to prevent the application of
sub-s. (1) to certain class of detenues only. It follows
that the detenues who do not fall within that clause nust
have the grounds comunicated to themand there is no power
given to the CGovernment to exclude the operation of sub-s.
(1) from those cases. It will be noted that wunder the
provi so the Governnent may exclude the application of sub-s.
(1), only in the case of ‘a person who has been detained with
a view to prevent him from indulging in activities
prejudicial to the security of the State and only if the
CGovernment declares ~that it will be against the public
interest to communicate the grounds to him Even if a
per son has been detai ned on account of his activities being
prejudicial to the security of the State the Governnent
cannot exclude the operation of sub-s. (1) from his case
unl ess the CGovernnent is prepared to declare and declares
that it would be against the public interest to communicate
to him the grounds on which the detention order has been
made. Theref ore, those persons who have been detained on
account of their/ activities being prejudicial to the
security of the State, but wth regard to whom the
Government cannot or does not think fit to declare that it
woul d be against the public interest to communicate to them

the grounds, will continue to be governed 'by sub-s. (1) and
such persons, |ike the persons belonging to the other three
61

categories, wll be entitled to have the grounds com

muni cated to them '’ as soon as may be.” As such persons wll
be governed by sub-s. (1), it becones clearly incunbent upon
the Government to decide within the time envisaged by sub-s.
(1) whether it should nmake, the requisite declaration or
not , for ot herwi se such persons wll be seriously
prej udi ced. Suppose the Governnent does not  make a
declaration with regard to persons falling within that class
within that tinme but subsequently decides that it would not
be against the public interest to communicate to them the
grounds, then the absence of such a declaration under the
proviso will brings about the unfortunate result that  those
persons wll be deprived of their valuable right of having
the grounds communi cated to them ' as soon as nay be’ and to
have the earliest opportunity afforded to them of making a
representation. In the context of the liberty of the
subj ect we nust adopt a construction which would have the
ef fect of preventing such’ an undesirable result.

Further under section 14 the person falling under the two
categories nmentioned therein "nmay" be detained or “continued
in detention w thout obtaining the' opinion of an Advisory
Board for a period |longer than 3 nonths. There is nothing
to suggest that the cases of all persons falling within the
two categories nust necessarily not be referred to the
Advi sory Board, but nmust be reviewed under sub-s. (2).
Persons against whomorders of detention are nade wth a
view to preventing them from acting in any manner
prejudicial to the security of the State and with respect to
whonmi the CGovernnent does not consider that it would be

against the public interest to conmunicate to them the
grounds, will be entitled, under sub-s. (1), to have their
grounds 'as soon as may be’ and there is nothing to prevent
the Governnment from sending their cases together wth the
grounds and their representations, if any, to the Advisor




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

Board wunder s. 10 of the Act.’ Therefore, with respect to
such persons the grounds’ nust be supplied 'as soon as may
be’ under sub-s. (1)’ and cannot be postponed for 6 nonths
referred to in section 14.

62

Finally the review contenplated by sub-s. (2) of s. 14 is to
be made "within" a period of 6 nonths from the date of

det enti on. There is no reason to hold that in every case
such a review will be held on the I ast day of that period of
6 nonths. Wth regard to a person falling within the

cat egory of persons whose activities are prejudicial to the
security of the State but wth respect to whom the
Government does not think fit to nake any declarati on wunder
the proviso, he would be entitled to have the grounds
conmunicated to him 'as soon as nmay be' and he may
i medi ately nake such cogent and convincing representation
to the CGovernment as may induce the Government to release
him forthwith wthout waiting for the last day of the 6
nmont hs.

For reasons stated above we see no difficulty in construing
the proviso as inplying that the time for making the
declaration should be co-terminous with the tinme fixed for
comuni cating the grounds” under sub-s. (1). When the
detaining authority makes the order " of detention, it
specifies in the preanble to the order why |IV-he order is
nmade, nanely, whether it is nmade with a viewto preventing
the detenue fromacting in any manner prejudicial to one or
ot her of the four objects enunerated in s. 3(1)(a). |If the
Government can makeup its mnd that the detention order is
made against a particular person on account of hi s
activities being Prejudicial to the security of the State,
there is no reason why the Governnent should not at the sane
time or 'as soon as nmay be' thereafter nake up its mnd as
to whether or not it would be against the public interest to
conmuni cate to such person the grounds on which t he
detention order is made. |In our )pinion the authority
vested in the Governnent to nmake a declaration contenplated
by the proviso must be exercised before the expiry of the
span of tine Predicated by the expression 'as soon as may
be’ occuring in sub-s. (1). Such a construction w ll ensure
Har moni ous operation of ss. 8, 10 and 14. These aspects of
the matter do not appear to have been pointedly bought” to
the notice of the Full Bench of the Jamu and Kashmr Hi gh
Court and in our opinion that decision cannot be accepted as
correct.
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There is nothing in the affidavits filed by the respondent
showi ng that there was any particul ar circunstance or reason
for which the declarations could riot have been nmade earlier
than June 30, 1956, when they were actually nmade. For
reasons stated above the detention of the petitioners becane
illegal and they may well complain of having been deprived
of their liberty otherwise than in accordance with procedure
establ i shed by the Act, which enbodi es the fundanental right

guaranteed under Art. 22(5) of the Constitution. In the
prem ses the petitioners are entitled to the relief they
pray for. We accordingly allow both the petitions and

direct the petitioners to be released forthwith.
Applications all owed.




