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ACT:

Code of Crimnal Procedure (Act 5 of 1898), s. 1964(2)-
Charge sheet by police-No reference to or allegation of
crimnal conspiracy-Mgistrate fram ng charges for offences
i ncl udi ng under s.| 120-B, |.P.C. Wether prior consent under
s. 196A(2), Cr.P.C., necessary.

HEADNOTE:

The police filed a charge-sheet against the appellant and
anot her for wvarious offences in connection wth t he
fabrication of a British passport. The offences mentioned
in the charge-sheet against the appellant were ss. 419/109,
468 and 471, |.P.C., and against (the other accused 'ss. 419
and 471 read with s. 468. The Magistrate did not exam ne
any witnesses, but after perusing the charge-sheet and ot her
documents filed before himunder s. 173, C.P.C.,  franed
charges against the two accused and conmitted themfor trial
bef ore the Sessions Court. The charges against the accused
i ncluded the offence under s. 120B, |.P.C., the object of
the conspiracy being, to commt the non-cogni zabl e of f ence
of forging the passport.

The appellant filed an application in the Hgh Court for
guashing the conmittal order on the ground that no consent,
as required by s. 196A(2), C.P.C, having been obtained

the Magistrate had no jurisdiction to take cognizance of the
of fence of conspiracy. The High Court dism ssed t he
application.

Di smi ssing the appeal to this Court,

HELD : (1) Cogni zance takes place when the Magi strate 'takes
judicial notice of an offence. Therefore, when a Magistrate
takes cogni zance of an offence under s. 190, Cr.P.C upon_ a
police report, prim facie he does so of the offences
alleged in the report. [573 H 574 A

In the present case the charge-sheet did not refer to or
charge either of the accused with crimnal conspiracy. The
cogni zance whi ch the Magistrate took was therefore, only, of
the offences alleged in the chargesheet, and it was only at
the later stage of passing the coomittal order that he
consi dered that a charge under s. 120B was nore appropriate
than that of abetment. [574 F-H]

(2) Even on the basis that it is not the sections referred
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to in the charge-sheet that natter, but the offence prim
facie disclosed by the allegations, in the present case the
offence "primarily and essentially disclosed in the charge-
sheet and ot her docunments was one of abetnent of forgery and
of the fal se inpersonation. [575 F-H

Therefore, the Magistrate did not take cognizance of the
of fence under s. 120B, |.P.C., and hence, consent under s.
196A(2) Cr.P.C., was not a condition precedent. [576 B-(

JUDGVENT:

CRI M NAL APPELLATE JURI SDI'CTI ON: Crim nal Appeal No. 100 of
1969.

572

Appeal by special |eave fromthe judgnment and order dated
January 8, 1969 -of the Bonbay High Court in Crimna

Application No. 1341 of 1968.

C. L. Sareen and J. C. Talwar, for the appellant.

P. K. Chatterjee and S. P. Nayar, for the respondent.

The Judgrment of the Court was delivered by

Shel at, J. The appellant and one Bakshi Singh Sunder Singh
were accused No. 2 and accused No. 1 respectively in the
conmittal proceedings before the Presidency Magistrate, 28th
Court, Greater Bonmbay. This appeal, by special leave, 1is
directed against the judgnment of the High Court of Bonbay
refusing to quash the order of conmttal -passed by the
| earned Magi strate

The facts relevant to this appeal are few and may first be
st at ed.

On Cctober 31, 1963, one Jivansi ngh Uttam Singh obtained a
British passport bearing No. 183459 at Nairobi. Onh the
strength of that passport he was returning to India with his
famly. On his way he died on board the ship. According to
the prosecution that passport cane into the hands of the
appel | ant . Bakshi Singh desired to go to the United
Kingdom but had no passport. (The appellant agreed to
arrange his journey and al so for that purpose to ‘obtain a
passport for him

The allegation was that the appellant prepared an applica-
tion for a visa in the name of Bakshi Singh. It was further
alleged that wth a viewto procure the said visa the
phot ograph of the said deceased Ji vansi ngh was renoved from
the said passport and that of Bakshi Singh substituted. The
visa having in this fashion been obtained, Bakshi ~Singh
journeyed to the United Ki ngdom having on his way nmade some
internediate halts. The British authorities suspected that
the, passport was a forged docunent and repatriated Baksh

Singh to India. On his arrival he was handed over to the
Speci al Police, Bonbay.

The Special Police carried out investigation in the- course

of which they recorded statements of certain wthesses
i ncluding that of Tanna Singh, the younger brother of Baksh

Singh. On completion of the investigation, the police filed
a charge-sheet before the | earned Magi strate. That charge-
sheet is not before us. But counsel for the appel | ant
i nfornmed us that Bakshi Singh was therein char ged under
secs. 419 and 471 read with sec. 468, and t he appel | ant
was charged under secs. 419/109, 468 and 471 of the Pena

Code. Counsel also. informed us- that the Magistrate did
not exam ne any w tnesses, during the commtta
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proceedi ngs but on a perusal of the charge-sheet and the
documents filed before himunder sec. 173 of the Code of
Crimnal Procedure he framed the charges and conmitted, by
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his order dated Septenber 13, 1968, Bakshi Singh and the
appellant for trial before the Sessions Court. By that
order he directed the said Bakshi Singh to stand his tria

under secs. 120B, 419, 467 and 471 read with sec. 467, and
the appellant under secs. 120B and 467 of the Penal Code.
The offence of crimnal conspiracy charged under sec. 120B
was that the said Bakshi Singh and the appellant had
conspired to forge the said passport for the use of the said
Bakshi Si ngh.

In the High Court various contentions were raised on behalf
of the appellant in support of his application under sec.
561A of the Code of Crim nal Procedure including that under
sec. 196A (2). That contention was that no consent as
required by sec. 196A(2) having been first obtained, the
Magi strate had no jurisdiction to take cogni zance of the
of fence of conspiracy, and therefore, the conmittal order

was W thout jurisdiction and had to be quashed. In this
appeal ~we are concerned only with that contention as the
special l'eave ranted to the appellant has been limted to

that ground al one.

Sub-sec. 2 of sec. 196A, which is relevant to the present
case, provides that no court shall take cognizance of the
of fence of crimnal conspiracy puni shabl e under sec. 120B of
the Penal Code ina case’ inter alia where the object of
such conspiracy is to commt any non-cognizable offence.
There is no doubt /that the charge, as franed by the
Magi strate and for which he conmtted the  appellant and
Bakshi Singh to stand their trial before the Sessions Court,
was for crimnal conspiracy, the object of which was to
forge the said passport, a non-cognizable offence. In
respect of that offence, sec. 196A(2) woul d undoubtedly
apply. Wsat that section prohibits is taking cognizance of
an offence of crimnal conspiracy unless consent to the
initiation of proceedi ngs agai nst the person charged with it
has been first obtained.

As provided by sec. 190 of the Code of Crimnal Procedure, a
Magi strate may take cogni zance of ‘an of fence either (a) upon
receiving a conplaint, or (b) upon a police report, or (c)
upon information received froma person other than a 'police
of ficer or even upon his own infornmation or suspicion that
such an of fence has been conmitted. As has often-been held
taking cognizance does not involve any formal action or
i ndeed action of any kind but occurs as soon as a Magistrate
applies his mnd to the suspected comm ssion of an - of fence.
Cogni zance, therefore, takes place at a point when a

magi strate first takes judicial notice of an offence. Thi s
is the position whether the nagistrate takes
574

cogni zance of an offence on a conplaint or on a police
report, or upon information of a person other than a police
of ficer. Therefore, when a nagi strate takes cognizance of
an offence upon a police report, prima facie he does so of
the of fence or offences disclosed in such report.

It is not in dispute that the charge-sheet submtted by the
police officer for the purpose of initiation of proceedings
by the magistrate was for offences under sees. 419 and 471
read with sec. 468 agai nst Bakshi Singh and under sees.
419/ 109, 471 and 468 agai nst the appell ant. The charge-
sheet adnmittedly did not refer to or charge either of them
with crimnal conspiracy under sec. 120B. Prima facie it is
not possible to say that at the stage when the police filed
the charge-sheet the Magistrate took cognizance of the

of fence, wunder sec. 120B, for, that was not the offence alleg

ed in the charge-sheet to have been conmitted by
either of the two accused persons.
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True it is that the Magistrate ultimately drew up charges
which included the offence under sec. 120B, the object of
which was to forge the passport, an offence under sec. 467.
The Magi strate also did not consider it necessary to examn ne
any wtnesses and franme the charges on a perusal of the
charge-sheet submtted to himby the police, the statenent
of Wi t nesses recorded by the police during their
i nvestigation and such other docunents as were filed under
sec. 173 of the Code of Crimnal Procedure & fore him The
materials before him therefore, were the sane as were
before the police officer who had filed the charge-sheet.
But while drawing up the charges and passing his order of
conmttal, the Magistrate considered that though the
charge-sheet filed before himalleged the conm ssion of
of fences under secs. 419/109, 471 and 468, the proper charge
on the materials before him although they were the sane as
before the police officer, warranted a charge of crimna
conspiracy for ~forging a passport. It is quite clear
however, /that™ the  cogni zance which he took was of the
of fences " alleged in the charge-sheet because it was in
respect of those offences that the police had applied to him
to initiate proceedings against Bakshi Singh and the
appel l ant and not for the offence under sec. 120B. It was
at a later stage, i.e., at the tine of passing the committa
order that he considered that a charge under sec. 120B was
the nore appropriate charge and not a charge under sec. 109
of the Penal Code. That being so, it nust be held that the
Magi strate took cognizance of the offence of abetnent of an
of fence of forgery and inpersonation so far as the appell ant
was concerned and not of the offence of crimnal conspiracy,
and therefore, sec. 196A(2) did not apply.

Counsel in this connection relied on certain observations
nmade in a mnority judgnment of S. K. Das, J., in Pranmatha
Nat h
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Tal ugdar v. Saroj Ranjan Sarkar. (1) The question involved
there was, whether a second conplaint could be entertained
by a nagistrate who or whose predecessor had on the sane or
simlar allegations dismssed a previous conplaint, and if
so, in what circunstances should such a conplaint be
ent ert ai ned. Arising-. out of this question a -contention
was raised whether on the conplaint, as it was framed, ~the
Magi strate had the jurisdiction to, take cogni zance of the
offences alleged in the conplaint in the, absence of a
sanction wunder sec. 196A. The second conplaint alleged
of fences under secs. 467 and 471 read with sec. 109 of the
Penal Code. But in para 5 thereof, there was an allegation
as to crimnal conspiracy and it was on the basis of . that
al l egation that sec. 196A(2) was sought to be involved. It
was in this connection that the | earned Judge at page 315 of
the report, observed
"I't would not be proper to decide t he,
guestion of sanction me-rely by taking into
consi deration the offences nentioned in the
heading or the use of the expression "
crimnal conspiracy" in para, 5. The proper
test should be whether the allegations nade
in the petition of conpl ai nt di scl osed
primarily and essentially an offence or
of fences for which a consent in witing would
be necessary to the initiation of t he
proceedings wthin the nmeaning of s. 196A(2)
of the Code of Criminal Procedure. It is
from that point of viewthat the petition of
"conpl ai nt must be exam ned."
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The | earned Judge ultinmately held that though the offence of
crimnal conspiracy was alluded to in para 5 of thesaid
conplaint, the offence "primarily and essentially" chargedwas
abet nent by conspiracy under sec. 109 of the Penal Code, and
therefore. no consent under sec. 196A(2) was required.In

Bi r oo Sardar v. Ariff (2) the view also taken was that
itis not the, sections referred to which matter but the

of fence prima facie disclosed. Follow ng that decision, the
Hi gh Court of Bonmbay in Ranthandra v. Enperor(3) observed
that the question whether sanction is necessary or not
depends not on the sections referred to in a conplaint but
the of fence prima facie disclosed . by the facts alleged in
it.

It is clear from the <charge-sheet subnitted to t he
magi stratethat the offence of crininal conspiracy was not
even referred to. The offence "primarily and essentially"
all eged therein was oneof abetnent of forgery wunder secs.
468 and 471 and of false,

(1) [1962]) Supp. 2 S.C. R 297. (2) A1.R 1925 Cal. 579.
(3) A 1.R 1939 [Bom] 129.
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i mpersonation under sec. 419 read with sec. 109. Assumi ng

that the Magi strate before taking cogni zance had persued the
statements of witnesses recorded by the police during
i nvestigation, it was conceded by counsel, after he hinself
had gone through themfromthe record, that none of the
wi t nesses had all eged therein either directly or indirectly
of the appellant having entered intoa crimnal conspiracy

with Bakshi Singh for forging the passport. It- cannot be
di sputed that the charge-sheet also prima facie  disclosed
the offence of abetnent. That being so, it is ,inpossible

to sustain the argunent that the Magi strate took cognizance
of the offence under sec. 120B, and therefore, consent under
sec. 196A(2) was required as a condition precedent or. that
the committal order and the proceedings for committal which

be took were vitiated for want of such consent.

The appeal, therefore, fails and i's di sm ssed.

V.P.S. Appeal dism ssed
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