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ACT:

State Financial Corporation Act (Maharashtra Act, 63 of
1951) - - Appeal whether lies to H gh Court against order of
sal e of nortgaged property by District Judge under s. 38(2)-
District Judge whether persona designata-summary dism ssa
of appeal whether justified.

HEADNOTE:

Section 32(8) of the State Financial Corporation Act; 1961
provides "An order of attachment or sale of property ' under
this section shall be carried into effect as far as
practicable in the manner provided in the Code of Cvi
Procedure, 1908 for the attachnent or sale of property in
execution of a decree as if the Financial Corporation were
the decree-holder". The appellant’s properties which were
nortaged under a registered deed to the Mharashtra State
Fi nancial Corporation were ordered to be sold by an order
passed by the District Judge under s. 32(8) of the aforesaid
Act. The High Court disnissed the appeal filed against the
order of the, District Judge on the ground that no appea
lay. On nerits also the appeal was disnissed summarily. In
appeal to this Court by special |eave,

HELD : (i) The High Court erred in holding that no appea
| ay.

(a) There is no doubt that wunder the Code of GCvi
Procedure an order setting aside or refusing to set aside a
sal e in execution of a decree in appeal able under O.. @ XLII
r. 1(j). It is difficult to understand why the scope of the
| anguage should be cut down by not including appeals pro-
vi ded under the Code of Civil Procedure within the anmbit  of
the words "in the manner provided in the Code of GCivi
Pr ocedure". “Manner" neans nethod of procedure and to
provide for an appeal is to provide for a node of procedure.
The State Financial Corporation | ends huge anpbunts and it
could not be imgined that it was the intention of the
Legi slature to nake the order of sale of property, passed by
the District Judge, final and only subject to an appeal to
the Suprene Court under Art. 136 of the Constitution. [354
H 355 B]

The fact that an appeal to the H gh Court has been expressly
provided in s. 32(9) could not lead to a di fferent
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conclusion., The reason why an appeal has been expressly
provided therein is that if there had been no specific
provision in sub-s.. (9), no appeal would Ilie otherw se

because it is not provided in sub-s. (5) or sub-s. (7) that
the District Judge should proceedin the manner provided in
the Code of Civil Procedure. [355 D

(b) On a correct reading of s. 32(11) it cannot be said
that the Act confersjurisdiction on the District Judge

as persona designata. [355 E-F]

(c) The contention that the whole idea of the Act was to
have expeditious execution as otherwi se |arge funds of the
State Financial Corporation would be |ocked up during
execution proceedings could not be accepted. If this was
the intention of the legislature it. would have expressly.
provided that no appeal would lie against, an order nmade
under sub-s. (8) of s. 32. [355 @

(ii) On the facts of the case the H gh Court was not
justified.in dismssing the appeal summarily. [356 A]

352

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1021 and
1022 of 1971 and 1852 of 1970.

Appeal s by special |eave fromthe orders dated February 16,
1970 and August 20, 1970 of the Bonbay H gh Court in First
Appeal No. 152 of 1970 and Cvil Application No. 2183 of
1970 and fromthe judgnment and order dated January 16, 1970
of the Distt. Court, Thana, Bonbay in M sc. Appl i cati ons
Nos. 111 of 1969 and 75 of 1965, respectively.

V.M Tarkunde, B. Datia and B. R Agarwal, for the appel-
lant (in all the appeals).

M N. Phadke and A. G Ratnaparkhi, for respondents Nos. 1
and 2 (in all the appeals).

C. K Daphtary, Bishan Narain, Harish Chandra, S. / Jalan
and H K. Puri, for respondent no. 3(in all the appeals).
The Judgrment of the Court was delivered by

SIKRI, C J.-Cvil Appeal No. 1021 of 1971, by special |eave
is directed against the judgnment of the Bonmbay Hi gh™ Court,
dat ed February 16, 1970, disnissing First Appeal No. 152  of
1970, summarily. The judgnent of the Hi gh Court reads

"No appeal lies.

Even on nerits we do not find any substance.

Di smissed. "

This First Appeal was purported to be filed under sub-s. (9)
of s. 32 of the State Financial Corporation Act (63 of
1951) hereinafter referred to as the Act-from the judgnent
and order dated January 16, 1970, passed by Gopal U
Ri j hsi nghani , Joi nt Judge, Thana, in M scel | aneous
Application No. 111 of 1969. Two points arise -in this
appeal : (1) Wether an appeal lies to the Hi gh Court | under
s. 32(9) of the Act ? (2) if the appeal lay, was it a  case
for a sunmary di sm ssal ?

In order to appreciate these points it is necessary to set
out a few facts. One of the appellants, Asnew Druns Private
Ltd., hereinafter referred to as the appellant conpany, made
an application to the Bonbay (now Mharashtra) State
Financial Corporation for a loan of Rs. 10 Ilakhs for
installing and erecting machinery plant and other fixtures
for its drum reconditioning factory at Kalve, Thana
District, Bonbay. The appellant Conpany execut ed a
regi stered deed of nortgage by, way of security, pledging
all lands, buildings, nmachineries etc. On August 10, 1965,
the Finance Corporation filed M scell aneous Application No.
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75 of 1965 against the appellant conmpany and two of its
Di rectors under
35 3
s.31 of the Act for sale of conpany properties nortgaged
and for issue of interiminjunction restraining the conpany
fromdealing with these properties.
The rel evant part of Section 31 (1 ) of the Act provides

" 31(1) Were an industrial concern, in breach

of any agreenent, nakes any default in
repaynent of any loan or advance or any
i nst al ment thereof.......... t hen Wi t hout

prejudicate to the provisions of s. 29 of this
Act and of section 69 of the Transfer of
Property Act, 1882, any officers of t he
Fi nanci al “Corporation, generally or specially
aut horised by the Board in this behalf, nay
apply to the district judge within the limts
of ©~ whose jurisdiction the industrial concern
carries on the whole or a substantial part of
its business for one or nore of the follow ng
reliefs, namely
(a)for an order for the sale of t he
property pl edged, nortgaged, hypothecated or
assigned to the Financial Corporation as
security for the | oan or advance. or
(b).. .o
(c)for an ad interiminjunction restraining
the ‘industrial concernfrom transferring or
renoving its machinery or plant or equipnent
from the prem ses-of the industrial concern
wi thout the pernission of the Board, where
such renmpval is apprehended. "
On  August 18, 1965, the District Judge issued an interim
injunction restraining the conpany from transferring or
renoving its machinery, plant or equipnent. On April 11,
1966, the District Judge confirned the order of injunction
and attachment and ordered the sale of attached machinery
and plant of the conpany and passed an order for “issue of
sal e proclamation as required under s. XXl r. 66, C P.C.
Section 32 of the Act |ays down the procedure to be adopted
by the District Judge in respect of '"applications under s. 3
1 (1 ) (a) and (c) of the Act. Sub-s.—(6) of s.. 32
provides that "if cause is shown, the district judge  shal
proceed to, investigate the claimof the Finance Corporation
in accordance with the provisions contained in the Code of

Cvil Procedure, 1908, in so far as such provisions may be
applied thereto.” It is under this sub-section that the
District. Judge investigated the claimalthough we were

informed that no rules had been franmed containing the
provi sions of the Code of Civil Procedure to be applied for
this purpose. The relevant part of sub-s.(7) provides that
after naking an investigation under sub-s.(6) the District
Judge may confirmthe

354
order of attachnment and direct the sale of the attached
property. It is under this sub-section that the District

Judge confirmed the order of attachnment and directed the
sal e of the attached property.
Sub-section (8) of s. 32 calls for interpretation in this
appeal . It provides :
"32(8). An order of attachment or sale of
property under this section shall be carried
into effect as far as practicable in the
manner provi ded in the Code of G vi
Procedure, 1908 for the attachment or sale of
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property in execution of a decree as if the

Fi nanci al Corporation were the decree-bol der."
The District Judge applying the rel evant provisions of the
Code of Civil Procedure issued various proclamations for
sal e. The |last one was issued in pursuance of the order
dat ed June 30, 1969 of the District Judge directing that the
properties be again put up for sale. On July 28, 1969 a
fresh proclamation for the fifth time for sale was issued
and on August 20, 1969 a public notice was published in the
Times of India only. On August 28, 1969, the highest bid
for lot No. 1 was Rs. 5,70,000/- and for lot No. 2 Rs.
5,40,000/-. The sale was adjourned to Septenber 3, 1969 but
no public notice of this adjournnment was given.
The District Judge directed the Financial Corporation to get

the evaluation of the property nade by sone expert. It is
stated that Ms. Corona Electrical valued land at Rs.
3,04,610/’ -, building at"Rs. 7,41,486/- and machinery at Rs.

7,02,000/-total Rs. 17,47,096/-.  On Septenber 2, 1969, the
appel | ant ‘conpany protested against this hurried valuation
but on Septenber 3, 1969 the whole property was sold for Rs.
11,50, 000/- toMs. Kayjay Industries Private Ltd., auction
purchasers, who deposited in Court Rs. 2,87,500/- being
1/4th of the anmount of the bid. On Septenber 12, 1969, the
remai ni ng was pai d by the auction-purchasers and on Cctober
3, 1969 the appell ant conpany applied for setting aside the
sale. On January 16, 1970. this application was dism ssed.
On February 13, 1970 the appellant conpany filed F.A  No.
152/ 70 in the Bonbay Hi gh Court. The Bonbay High Court, as
al ready stated, rejected the appeal on February 16, 1970 on
the ground had no appeal lay and also on the ground that
there was no nerit in the appeal
The question which really arises is whether by wusing the
words "in the manner provided in the  Code of G vi
-Procedure” in s. 32(8) the Legislature intended to | include
the provisions in the Code dealing w th appeals. There is,
no doubt that under the Code of Civil Procedure an order
setting aside or refusing to set ‘aside a sale in execution
of a decree is appeal abl e under O " XLII

355

r.l (j). It is difficult to understand why the scope of
the [|anguage should be cut down by not including appeals
provi ded under the Code of Civil Procedure within the anbit
of the words "in the manner provided in the Code of  Cvi
Pr ocedure". “Manner" neans nethod of procedure and to
provide for an appeal is to provide for a node of procedure.
The State Financial Corporation | ends huge anmobunts - and we
cannot for a monent imagine that it was the intention of the
Legi slature to nake the order of sale of property, passed by
the District Judge, final and only subject to an appeal to
the Supreme Court under art. 1 3 6, of the Constitution

The Ilearned counsel for the respondents contended that,
wherever the Legislature wanted to provide for an appeal to
the High Court, it did so specifically. 1In this connection
he pointed out that sub-s.(9) of s. 32 provided that "any
party aggrieved by an order under sub-section (5) or sub-
section (7) may, within thirty days fromthe date of the
order, appeal to the High Court, and upon such appeal the
H gh Court may, after hearing the parties, pass such orders
thereon as it thinks proper."” It is true that an appeal has
been expressly provided in this case but the reason for this
is that if there had been no specific provision in sub-s.
(9), no appeal would lie, otherw se because it is not pro-
vided in sub-s. (5) or sub-s. (7) that the District Judge
should proceed in the manner provided in the Code of Givi
Pr ocedure.
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We are not inpressed by the argunent that the Act confers
jurisdiction on the District Judge as persona designata
because sub-s. (11) of s. 32 provides that "the functions of
a district judge under this section shall be exercisable (a)
in a presidency town, where there is a city civil court
having jurisdiction, by a judge of that court and in the
absence of such court, by the H gh Court; and (b) el sewhere,

also by an additional district Judge." These provisions
clearly show that the District Judge is not a persona
desi gnat a.

It was contended that the whole idea of the Act was to have
expedi ti ous execution as otherw se large funds of the State
Fi nancial Corporation would be | ocked up during execution
proceedings. |If this was the intention -of the Legislature,
it would have expressly provided that no appeal would Ilie
agai nst an order nade under sub-s. (8) of s. 32.

In the result we hold that an appeal lay to the Bonbay High
Court «and the H gh Court erred in holding that no appea
| ay.

The next' question is whether it was a case in which the
appeal should have been di sm ssed summarily. This Court
gave special |eave against the order of the District Judge,
dated January 16, 1970, (G vil Appeal No. 1852 of 1970).
Prima facie this Court

356

thought that there was sonething to be said on the nerits of
the case. W accordingly hold that the H gh Court was not
justified in dismssing the appeal summarily.

We accordingly allow Civil Appeal No. 1021 of 197 1, set
aside the judgnent and order of the H gh Court, dated
February 16, 1970, and renand the case to it for  disposa
according to | aw

Cvil Appeal No. 1852 of 1970 was filed after this Court
granted special |eave against the order of the District
Judge, dated January 16, 1970. ~As we have remanded G vi
Appeal No. 1021 of 197 1, directing the High Court to hear
and dispose of the appeal fromthe same order of the
District Judge, according to law, Cvil Appeal No. 1852 of
1970 becomes i nfructuous.

Cvil Appeal No. 1022 of 1971, by special |eave, was filed
against the order of the Bombay Hi gh Court rejecting the
application of the appellants for |eave to appeal to this
Court against their judgnent and order dated February 16,
1970. In view of our decision in Cvil Appeal No. 1021 of
1971, remandi ng the case to the H gh Court, this appeal also
becones i nfructuous.

There will be no order as to costs in these three appeals.
We have no doubt that the High Court will dispose of. the
appeal , we have remanded, expeditiously, if possible wthin
three nmonths, as the auction purchasers have al r eady
deposited the full Toney and delay will prejudice- them a
great deal. In the neantine, the purchase money Iying in
deposit in the District Court be allowed to be withdrawn by
the Mharashtra State Finance Corporation. The | earned
counsel for the Corporation, on instruction, undertakes that
the Corporation wll refund the noney if directed by the
H gh Court.

G vil Appeal No. 1021 of 1971 remanded.

Cvil Appeals Nos. 1852 of 1970 and 1022 of 1971 held
i nfructuous.

G C
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