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ACT:

Industrial Dispute-Application for pernmission to disnmss
wor knmen- Juri sdi ction of Appellate Tribunal - Scope of enquiry-
Interimorder of suspension by enpl oyer pending enquiry and
recei pt of permission-If anbunts to alock-out-If amunts to
puni shment - Prior Perm ssion of the Appellate Tribunal, if
requi red-Enquiry by General ~ Manager - Non-co-operation by
wor knmen-Enquiry not held within the prescribed tine-1f a
breach of Standing Oders Industrial ~Disputes (Appellate
Tribunal) Act (XMl of 1950), ss. 22, 23-Industria
Di sputes Act (XIV of 1947), s. 33(a)(b)--Standing ' Orders,
cl. L 12

HEADNOTE

Seventy-six workers of the appellant conpany resorted to a
tool s-down strike in synpathy with a dism ssed -co-worker.
Repeated attenpts to persuade themto resune work having
failed the General Manager suspended them until further
orders. After mdday recess the Managenent sought to
prevent the workers from entering the -mlls but- they
violently entered the mills and the Police had to be called
in by the conpany to keep the peace. Charges of m sconduct
and insubordination were thereafter framed against the
workers and they were called upon to show cause in an / open
enquiry to be held by the General Manager why disciplinary
action should not be taken against themand the “order of
suspensi on was extended pendi ng the enquiry. The ‘workers
took up an attitude of total non-cooperation and the
at nosphere was tense with the result that the enquiry could
not be held wthin 4 days. The Managenent decided to
dismss the workers as a result of the enquiry but as an
appeal was then pending before the Labour Appel | ate
Tribunal, the conpany applied to it under s. 22 -of the
Industrial Disputes (Appellate Tribunal) Act of 1950 for
perm ssion to do so and extended the period of suspension
pendi ng receipt of such permssion. The worknen in their
turn filed an application under a. 23 of the Act to the
Appel late Tribunal for requisite action to be taken against
the conpany for having contravened s. 22(b) of the Act by
resorting to an illegal |ock-out and thereby punishing them
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without its prior perm ssion. The Appellate Tribunal held
that the conpany had not held the enquiry within the tine
specified by el. L 12 of the Standing Orders and on that
ground di smi ssed its application. It al | owed t he
application of the workers holding that the wholesale
suspensi on of the workers and preventing them from
continuing work. after the md-day recess anpbunted to a
| ock-out

917

and puni shment by the conpany and contravened s. 22(b) of
the Act and directed their reinstatenent. The conmpany
appeal ed. It was contended on behalf of the conpany that
there had been neither a breach of el. L 12 of the Standing
Orders nor a contravention of s. 22(b) of the Act.

Hol d, that the contentions were correct and the appeal s nust
succeed.

The conduct of the conpany ~did not come wthin t he
definition of a lock-out and even if there was any | ock-out

it was in consequence of the illegal strike resorted to by
the worknen and as such coul d not be deened to be illegal by
virtue of s. 24(3) of the I'ndustrial D sputes.Act, 1947.

Mor eover, even assumi ng that the conpany declared an illega

l ock-out it was not necessary for it to obtain t he
perm ssion of the Appellate Tribunal under s. 22 of the Act
before it could do/ so.

A lock-out was neither an alteration of the conditions of
service wthin the nmeaning of el. (a) nor a discharge or
puni shrent by disnissal or otherwise wi thin the neaning of
el. (b) of s. 33 of the Industrial D sputes-Act, 1947 or
under s. 22 of the Industrial D sputes (Appellate . Tribunal)
Act, 1950 and no permi ssion was, therefore, required for its
decl arati on. If the lock-out was illegal the worknen had
their remedy under s. 26 of the Industrial D sputes Act and
in any event they had the right to have the dispute referred
for adjudication.

Jute Workers Federation, Calcutta v. dive Jute Mlls
([1951] 11 L.L.J. 344) and Colliery Mazdoor Congress,
Asansol v. New Beer bhoom Coal Co. Ltd. ([1952] L.A/C.  219),
approved.

The Company havi ng been declared a public utility concern

the workers had no right to go on strike w thout giving a
notice in terms of s. 22(1) of the Industrial D sputes -Act,
1947 and the tools-down strike resorted to by them was
illegal and the conpany was within its rights in suspending
t hem

Bucki ngham and Carnatic Co. Ltd. v. Wrkers of t he
Bucki ngham and Carnatic Co. Ltd., ([1953] S.C R 219),
referred to

Mere failure to hold an enquiry within the period of / four
days prescribed by el. L 12 of the Standing Oders /could
not determne the matter before the Appellate Tribunal and
where, as in the instant case, the delay was due 'to the
conduct of the workers it was sufficiently expl ai ned.

VWere full and free opportunity was given to the workers to
be present and defend thenselves in a duly notified enquiry
and they failed to do so, the Management was quite wthin
its right to cone to its own conclusion as to their qguilt
and the punishnent to be nmeted out to themand it was not
open to the workmen thereafter to urge that such enquiry was
not fair or inpartial or violated the principles of natura

justice.

918

There could be no punishnent so |long as there was no offence
and any action of the enployer to the detrinment of the
workers’ interest would not amount to punishnment. The |aw
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did not contenplate anything like a contingent punishnent of
a worker and, consequently, where there was an interimorder
of suspension pending an enquiry or the grant of perm ssion
by the Appellate Tribunal, the question of pay for the
period of such suspension dependi ng on whether or not the
perm ssion would be granted, such suspension would not
amount to punishment even where it was of an indefinite
duration so as to attract the operation of s. 22 of the In-
dustrial Disputes (Appellate Tribunal) Act, 1950.

Chanpdany Jute MIIs and Certain Wrknen, ([1952) 1 L.L.J.
554), Joint Steamer Conpanies and -Their Workmen, ([1954] I
L.L.J. 221), Assam G| Co. Ltd. v. Appalswam, ([1954] 11
L.L.J. 328), Standard Vacuum G| Co. v. Qunaseelan, M G
([1954] Il L.L.J. 656), relied on

Under that section the only thing that the Appellate
Tri bunal had to consider was whether a prima facie case had
been nade out by the enployer for lifting the ban inmposed by
the section and if, on the materials before it, it was
satisfied that there bad been a fair enquiry in the
circunstances of the case and the Managenent had bona fide
come to the conclusion “that the ~worker was qguilty of
m sconduct with which he had been charged and it would be
detrinmental to discipline and dangerous in the interests of
the conpany to continue himinits enploy, a prima facie
case was made out and the Tribunal would be bound to permt
the enpl oyer to punish the workman. It would be no part of
its duty to judge whether the punishnment  was harsh or
excessi ve, except so far it night bear on the bona fides of
the Managenent, and could only grant the permission as
sought for or refuse it and the question of the propriety of
the punishnent could be decided only by the appropriate
Tri bunal appointed by the Governnment for adjudicating the
i ndustrial dispute which would ensue upon the action of the
managemnent .

Atherton Wst & Co. Ltd. v. Suti MIIs Mazdoor Union and
O hers, ([1953] S.CR 780), The ~Autonpbile Products of
India Ltd. v. Bukmpji Bala & Others, ([1955] 1 S.C.R 1241)

Chanpdany Jute MIlls and Shri Alijan, ([1952] I L.L.J.
629), R B.S. Lachnandas Mohan Lal & Sons Ltd. and Chini Hil
Karmachari Union, ([1952] Il L.L.J. 787) and Assam GO

Conpani es’ Case, ([1954] L.A.C. 78), referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal s Nos. 244 and 245
of 1954.

Appeal s fromthe judgment and order dated August 19, 1952,
of the Labour Appellate Tribunal of India (Calcutta) at
Al'l ahabad in M scel |l aneous Cases Nos, C-91 and 93 of 1952.
919

N. C. Chatterji, H J. Umigar, J. B. Dadachanji, S.' N
Andl ey and Raneshwar Nath, for the appellant in bot h

appeal s.

Purshottam Tri cundas, R Ganapathy |lyer and B. P
Maheshwari, for respondents in both appeals. M C. Setal vad,
Attorney-General for India, Porus A Meht a and R H

Dhebar, for the Intervener

1956. Cctober 24. The Judgnent of the Court was delivered
by

BHAGMATI J.-These two appeal s : by special |eave arise out of
an order of the Labour Appellate Tribunal of India, Lucknow
Bench, by which it disnissed the application of t he
appel I ant under s. 22 of the Industrial Disputes (Appellate
Tribunal ) Act, 1950, hereinafter referred to as the Act for
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perm ssion to dismss the respondents fromits enploy and
allowed the application of the respondents under s. 23 of
the Act for reinstatenent.

The respondents are 76 enpl oyees of the appellant, a linmted
conpany of Sugar MIls, situated in village Chitauni in the
district of Deoria and were working in the engineering
departrment of the mlls in the mll house, boiling-house and
the workshop sections. There were disputes between the
appellant and its workmen and, on the date in question

i.e., My 27, 1952, there was pending before the Labour
Appel l ate Tribunal an appeal which was registered as Cal-
101/ 51. It appears that one Mdtilal Singh, an enpl oyee of
the appellant, had been disnmssed by it sonetine prior
thereto and he had been inciting the worknmen to nmake conmmon
cause with him and, at a neeting held the previous night,
some sort of action had been deci ded upon. Wen the worknen
of the appellant entered the mdlls on the norning of May 27,
1952, these 76 worknen, though they entered their respective
sections of the engineering departnent, did not commence any
work from7 a.m as they should have done. The sectiona

engi neers- _in-charge asked these worknmen as to why they did
not commence their work and becane a ware of their intention
to resort

920

to a tool s-down strike. They reported the fact to the Chief
Engi neer who sent a slip to the General” Manager informng
him that the workers had gone on a tools down strike. The
General . Manager thereupon personally went to the workshop

mll house and -the boiling house and asked these workmen
not to resort to such strike but the latter did not pay any
heed to his advice. -The General Manager then asked the
Chi ef Engineer to persuade these worknmen to~ conmence the
work, give themtinme for about 2 hours till 10-30 a.m and
report to himif, in spite of his persuasions, they did not
conmence work. The persuasions of the Chief Engineer and
al so of the section engineers proved of no avail and the 76
wor knmen persisted in their attitude with the result 'that the
section engineers nmade their reports to the General Manager
through the Chief Engineer giving the nanmes of the workmen
belonging to their respective sections who had resorted to
the tools-down strike with effect from7 a.m that day.
These reports were endorsed by the Chi ef Engineer and passed
on to the General Manager who,in his turn, passed an~ order
at about 10-30 a.m suspending these 76 worknen till further
orders. The order for suspension was comuni cated to these
wor kmen t hrough their sectional heads and was al so pasted on
the notice board of the mlls. There was a recess between
11 a.m and 1 p.m and when the gates were opened at 1 p.m
t hese 76 worknmen, in spite of the warnings of the
gat ekeepers and Jenmdar to the contrary, rushed into the
mlls, entered their respective sections and adopted a
threatening attitude. The sectional engineers made reports
to the General -Mnager in regard to this occurrence and
these reports also were endorsed by the Chief Engineer —and
passed on by himto the General Manager. The situation
which was created by these worknen by forcibly entering
their respective sections and continuing there threatening
vi ol ence was expl osive and the nmanagenent had to call in the
police in order to avert violence and damage to the
property. The police came in at 5 p.m and order appears to
have been restored. There was no untoward incident that day
921

but the nanagenment appears to have viewed the situation
with, seriousness and approached the Regional Conciliation
Oficer the next day in order to ask for advice in regard to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

the dismssal of these workmen. The Regional Conciliation
Oficer, however, pointed out to the General Manager that,
in view of the pendency of the appeal before the Labour

Appel, late Tribunal, he had no jurisdiction to entertain
any application for such pernission and referred the Cenera
Manager to the Labour Appellate Tribunal. The worknen, on

the other hand, got a letter dated May 28, 1952, addressed
to the General Manager by the General Secretary of the Chini
M1l Mazdoor Sangh to the effect that they had gone to the
gates of 'the mlls as usual at 7 a.m that day to attend to
their work but they were not allowed to enter the mill pre-
m ses. They charged the management with the intention to
victimse them -on the charge of a tools down strike and
stated that they had neither struck nor intended to strike
but had been prevented fromattending to their work and had
therefore been advised to go back to their quarters with a
view to mmintain peace. The last paragraph of that letter
was very significant. ~ The General Manager was told that if

he did not nmend his illegal mstakes and did not take the
wor kmen back on duty he woul d be responsible for any breach
of peace.

After receipt of that letter it was evident that the workmen
woul d resort to violent neasures in order to attend to their
work and a breach of peace was apprehended. The nanagenent
evidently continued the police precautions and, after having
waited for sone tine, the General Manager furnished to these
76 workmen on June 2, 1952, a charge-sheet wherein he
charged them with having committed m sconduct. within the
meaning of cl. L. I (a) and (b) and wailful insubordination
within the neaning of el. L. I"(a), (b) and (w) of the
Standing Oders. He called upon themto show cause wthin
24 hours of the receipt of the charge-sheet why disciplinary
action should not be taken against- them and gave them
intimati on that an open enquiry in-connection with the said
char ges

120
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would be held by himat 8 a.m on June 6, 1952. He also
intimated that if all the worknen arranged to present
thenselves earlier than June 6, 1952, he would take up the
said enquiry earlier provided, however, an intimtion was

received to that effect fromthemor fromtheir Union. The
workmen were to remain suspended till the enquiry was
finished.

The workmen addressed uniformletters to the General Mnager
denying that there was any tools down strike on May 27,
1952, and alleging that the sectional heads and the Chi ef
Engi neer bad conspired together "under sonme nysterious
preconcei ved plans" and stated that no useful purpose  woul d
be served by holding an enquiry on the 1 1 th day of /their
suspensi on. They pointed out that such indefinite period of
suspensi on during the pendency of the appeal before the
Labour Appellate Tribunal and Reconciliation Board was
illegal and unjustified and was in utter disregard of the
Standing Orders. By their further letter dated June 5,
1952, simlarly addressed to the General WManager, they
voiced their apprehension that they would not get any
justice froman enquiry held by the managenment itself and
asked for investigation by an inpartial tribunal. The
managenment, however, held the enquiry as intimated at 8 a.m
on June 6, 1952. The worknmen non-co-operated and did not
present thenselves at the enquiry.

The General Manager i mediately addressed a letter to these
wor kmen putting on record that- in spite of the orders
conveyed by himearlier the workmen had di sobeyed the. same
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and had not appeared at the appointed tinme and place for the
enquiry into the tools-down strike. He pointed out that by
not appearing in this manner they had made thensel ves |iable
to disnmissal for insubordination, and intimted that the
management was applying to the proper authorities for
perm ssion to dismss thempending receipt of which the

wor knmen would remain under suspension. This letter was
received by the worknmen at 9 a.m that day and they replied
through the General Secretary of the Chini MII Mazdoor

Sangh repeating that a denand had been nmade for an

923

investigation by an inpartial tribunal and in so far as no
i mparti al tribunal had  been appointed they were not
agreeabl e to present thenselves and subnmit their defence at
the enquiry which was conducted by the nanagenent itself.
The appellant thereafter nade the necessary application
under s. 22 of the Act before the Labour Appellate Tribuna
of India, Lucknow Bench, for perm ssion to dismss these 76
wor kren. In~the affidavit which was filed in support of
that application, all the facts herein before nentioned were
set out in extenso and it was -pointed out that the
managenent , after giving ~full consideration to t he
expl anations and offering every possible opportunity to
these worknen to explain their conduct  coupled wth the
unreasonable attitude adopted by them had adjudged them
guilty of msconduct under cl. L. | (a), (b) and (w) of the
Standing Orders and considered that any further enpl oyment

of these worknmen ‘would be extrenely detri ment al to
di sci pline and dangerous in the interests of the industry.
The worknmen, in their turn, filed on June 9, 1952, an

application wunder s. 23 of the Act for requisite action to
be taken against the appellant for having contravened s.
22(b) of the Act by inflicting on themthe punishment in the

shape of harassnment by resorting to an illegal |ookout for
an indefinite period with effect-fromMy 27, 1952, w thout
obtaining the prior perm ssion of the , Labour Appellate

Tribunal and "thereby acting contrary to |law and resorting
to nmmla fide actions in direct violation of the provisions
of the Standing Orders in continuation of the managenent’s
anti-trade (Union) activities".

Counter-affidavits were made by the workmen as  also the

management in reply to both the above applications. The
Labour Appellate Tribunal held that the appellant did not
act in strict compliance with cl. L. 12 of the ~Standing
Orders and was, therefore, not entitled to ask for
permission to dismiss the 76 workmen. 't accordingly
di smssed the appellant’s application under.s. 22 of the
Act . In regard to the application of the worknmen under s.
23 of the Act, it held

924

that the whol esal e suspensi on of the 76 worknen and their
prevention fromresumng work at | p.m after the Iunch hour
amounted to a | ockout and that this conduct of the appell ant
amounted to punishrment of the workers whether by disn ssal
or otherwise and was, therefore, in contravention of _s.
22(b) of the Act. It accordingly ordered the reinstatenent
of the workmen if they presented thensel ves at the office of
the CGeneral Manager during office hours on any day within 15
days of the order and also ordered paynent of half the
salary and allowances for the period of non-paynent, viz.,
from the date of their suspension up to the date on which
they were taken back in service.

Shri  N. C.Chatterjee for the appellant before us has
strenuously wurged that the workmen had resorted to the
tool s-down strike which was an -illegal strike and that the
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appellant was well withinits rights in suspending the
pending enquiry and also pending the application for
perm ssion to dismss them nade before the Labour Appellate
Tri bunal . Even if it be held that the appellant had
decl ared a | ockout, such a | ockout was in consequence of the
illegal strike resorted to by the worknen and could not be
deened to be illegal. He further urged that the managenent
had held an enquiry into the illegal strike which had been
resorted to by the workmen and found that the workmen were
guilty of m sconduct and insubordination within the neaning
of c/l. L. 1 (a), (b) and (w) of the Standing Orders and the
appel lant rightly came to the conclusion that any further
enpl oyment of these worknen would be extrenely detrinenta
to discipline and dangerous in the interests of the indus-
try. He also contended that the delay in holding the
enquiry was not unreasonable and the suspension of the
wor kmen  pendi ng enquiry for nore than four days was due to
sufficient reason, the atnosphere created by the non-
cooperation of the workers being so tense as not being
appropriate for the holding of an enquiry within those four
days, that there was no breach of cl. L. 12 of the Standing
Orders and that the Labour Appellate Tribunal was in error
when it

925

refused to grant the application under s. 22 of the Act.
Cvil Appeal No. 245 of 1954 which is directed against the
order of the Labour Appellate Tribunal under s. 23 of the
Act may be disposed of at once. The Labour Appellate
Tri bunal was of opinion that the conduct of the appellant in
preventing the workmen from continuing work after .l p.m on
May 27, 1952, came within the definition of a lockout and
the worknen being enployed in a public utility concern such
| ockout would be illegal w thout a proper notice. It was
further of opinion that this conduct ampunted to punishnent
of a worker whether by dismssal or  otherwise and was,
therefore, in contravention of s. 22(b) of the Act. Thi s
conclusion of the Labour Appellate Tribunal was, in our
opi nion, based on a mi sapprehension of the whole ‘position
The position had been summed up by the Labour Appellate
Tribunal in the foll owi ng words: -

"As a matter of fact the management never thought of a
| ockout . Their idea was to suspend the suspected persons
pendi ng enquiry for which they gave a notice".

If this was the correct position, the conclusion reached by
the Labour Appellate Tribunal that the ~conduct of the
managenent canme wthin the definition of —a |ockout was

absol utely unjustifiable. The Labour Appellate Tribuna
recorded its inability to come to a definite finding as to
what was the position which obtai ned on May 27, 1952. It
observed-

"W have got a number of affidavits in support- of the
parties’ case and there is oath against oath. W 'do not
find ourselves in a position to hold definitely as to  what
was the exact situation. But it does appear to us that a

mountain has been nmade of a nmole hill and concl usions have
been arrived at w thout going deep into the natter".
Even if the parties had made a nountain of a nole hill and

had reached concl usi ons w thout going deep into the matter,
it was certainly the business of the Labour Appellate
Tribunal itself to record a finding of fact in regard to the
situation as it obtained on

926

that day. This unfortunately the Labour Appellate Tribuna
did not do and it came to record its conclusion, that the
conduct of the managenent came within the definition of a
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| ockout wi t hout realizing that such concl usi on was
inconsistent with what it’ had stated a little earlier that
the nanagenent as a matter of fact never thought of a
| ockout. -We have been taken through the whol e evidence by
the Ilearned counsel for the appellant and there is clear
docunentary evidence to show that the 76 workmen resorted to
a tools-down strike from7 a.m on My 27, 1952. The
reports which were nade by the section engineers and sent to
the GCeneral Mnager through the Chief Engi neer were clear
and categoric in regard to such tools-down strike having
been resorted to by the worknen in question and the list of
the 76 worknen which was prepared by the GCeneral Manager
ordering their suspension was based on those reports. The
further reports which were nade by the section engineers
again sent by themto the General Manager through the Chief
Engi neer in the afternoon of My 27, 1952, also were clear
and categoric inregard to the said worknen having been
asked not to enter the workshop, the boiling house and the
mll house at 1 p.m but their having entered the sane
threatening violence. A faint attenpt was made to charge
the section -engineers and the Chief Engineer wth having
conspi red "under some nysterious preconceived plans" but the
sane rested nerely on a bare allegation and was not
substantiated by any tangi bl e evidence.  Even though there
was sone conflict of evidence in regard to the tinme when the
notice of suspension was given by the General Manager to
these workmen and when the notice in that behal f was pasted
on the notice-board of the appellant, it is abundantly clear
on the docunentary evi dence above referred to that the 76
workmen resorted to a tools down strike from7 a.m on the
norning of My 27, 1952, that they were suspended till
further orders inmmediately after the recei pt by the  Genera
Manager of the first series of reports from the section
engi neers, that they were prevented from entering the

preni ses

927

at | p.m but entered the sane threatening violence. | f
this is the true positionit follows that there was no
| ockout declared by the appellant, much less an illega
| ockout. The worknmen bad resorted to an illegal strike and

the GCeneral Manager rightly ordered that the wor kien
i ndul ging in such strike should be suspended pendi ng further
orders which obviously neant pending enquiry into  their
conduct and the obtaining of the perm ssion to. dism ss them
as a result of such enquiry if the managenent thought fit.
If there was thus no illegal |ockout at all, the conclusion
reached by the Labour Appellate Tribunal in that behalf was
absolutely unjustified. Even if there had been a | ockout as
concluded by the Labour Appellate Tribunal the same was in
consequence of the illegal strike which had been resorted to
by these workmen and could not by virtue of s. 24(3) of the
I ndustrial Disputes Act, 1947, be deened to be ill egal

There is, however, a nore fundanental objection that,  even
if the appellant be held responsible for having declared an
illegal |ockout, the | ockout would not come within the ban
of s. 22 of the Act. The Labour Appellate Tribunal had
before it an earlier decision of its own in Jute Wrkers
Federation, Calcutta v. Cive Jute MIIs(1), in which the
same question had beed considered with reference to s. 33 of
the Industrial Disputes Act, 1947. |In that case, a | ockout
had been declared which involved 4,000 workers of the
conpany and a prelimnary contention was urged that there
was no contravention of the provisions of s. 33 of the
I ndustri al Di sputes Act, 1947. The Labour Appel | ate
Tri bunal considered the question whether the | ockout had (1)
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in fact altered the conditions of service of the workmen to
their prejudice, or (2) had the effect of discharge, or (3)
amounted to punishnent of the worknmen. It cane to the
conclusion that a | ockout had not the effect of a discharge,
for a | ockout does not automatically term nate the services
of the worknen. It did not also ampbunt to punishment, for
puni shnent presup-

(1) [2951] Il L.L.J. 344

928

poses an offence or misconduct. A lockout is generally
adopted as a security neasure and may in certain cases be
used as a weapon correspondi ng to what the enpl oyees have in
the shape of a strike and that, therefore, a. 33(b) would
not be contravened by the conmpany by. declaring a | ockout.
The Labour Appellate Tribunal then considered whether a
| ockout would attract the operation of s. 33(a). It was of
opi nion that no automatic termmnati on of the services of the
enpl oyees was brought about by a | ockout and the question
was whether ~-any of the conditions of service was altered
thereby to their prejudice. The contention of the Union was
that the conditions of service were altered to the prejudice
of the workmen because those enpl oyees did, not in fact get
their pay during the period of the lockout wth the
possibility of losing it.. This contention was negatived and
the Labour Appellate Tribunal was of  opinion that the
conditions of their service would be altered by the | ockout
if the enployees lost their right to receive their pay
during the period of lockout in "all circumstances but the
guestion whether they would be entitled to get. their pay
during that period could not be postulated wth certainty
for that would depend on a variety of considerations.. 1In
the opinion of the Labour Appellate- Tribunal to bring a
case within s.-33(a), the questioned act of the enployer
must directly and in fact alter the conditions of service to
the prejudi ce of the worknen concerned, that is to say, the
nonent the | ockout was declared. The possibility that they
may or may not get their pay nmeant that the | ockout may or
may not alter the conditions of their service 'to /'their
prejudi ce. Section 33(a) would not, therefore, be attracted
by the nmere fact of a |ockout. The Labour Appellate
Tri bunal thus cane to the conclusion that -neither s. 33(a)
nor s. 33(b) would be contravened by the —conmpany in - de-
claring the | ockout.

This decision of the Labour. Appel l ate Tri bunal was
followed in Colliery Mazdoor Congress, Asansol, v. New
Beer bhoom Coal Co. Ltd. (1) and the Labour

(1) 11952] L A.C 219.
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Appel late Tribunal there held that a | ockout did not / cone
within the anbit of s. 33 and, therefore, no pernission
under that section was required for declaring a | ockout.

W agree with the reasoning adopted in the above cases and
are of opinion that a lockout is neither an alteration to
the prejudice of the worknen of the conditions of service
applicable to them within the neaning of cl. (a) nor_ a
di scharge or puni shmrent whet her by dism ssal or otherw se of
the workmen within the neaning of cl. (b) of s. 33 of the
Industrial Disputes Act) 1947, or s. 22 of the Industria

Di sput es (Appel l ate Tri bunal) Act, 1950, and t hat,

therefore, no perm ssion of the Conciliation Oficer, Board
or Tribunal as the case nmay be is necessary to be obtained

before a | ockout can be declared. |If the |ockout is |egal
no question can at all arise. |If, on the other hand,, the
lockout is illegal, a renedy is provided ins. 26 of the

Industrial Disputes Act, 1947. The enpl oyees affected by a
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| ock-out would in any event be entitled to refer the
i ndustrial dispute arising between thenselves and t he
enpl oyer for adjudication by adopting the proper procedure
in regard thereto.

The Labour Appellate Tribunal was, therefore, «clearly in
error when it came to the conclusion that the conduct of the
appel lant canme within the definition of a | ockout and that
it anmpunted to punishment of the workmen whether by
di smissal or otherwi se and was, therefore, in contravention
of s, 22(b) of the Act. The application of the respondents

under s. 23 of the Act was accordingly liable to be
di sm ssed and should have been dismssed by the Labour
Appel l ate Tribunal . Cwvil Appeal No. 245 of 1954 will,

therefore, be allowed and the order of the Labour Appellate
Tribunal reinstating the respondents in the service of the
appel lant will be set aside.

Coming now to GCivil Appeal No. 244 of 1954, the first
guestion ‘to determine is whether the respondents had
resorted to an illegal strike. ~We have already pointed out
the circunstances under which the 76 worknen resorted to the
tool s-down strike from7 a.m on May 27, 1952, and recorded
the finding

121
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that they not only resorted to such strike but persisted in
their attitude in spite of the persuasions of the Chief
Engi neer and the General Manager of = the appellant. The
appel | ant havi ng been declared a public utility concern, the
wor kmen were not entitled to resort to such strike w thout
giving to the appellant notice of the strikein terns of s.
22(1) of the Industrial D sputes Act, 1947, and the tools-
down stri ke which was resorted to by themwas, therefore, an
illegal strike. The fact that the strike was of ‘a short
duration viz., from 7 am till© 10-30 a.m would not
excul pate the respondents fromthe consequence" of having
resorted to such illegal strike, the avowed intention of the
strikers being not to resune work until their pre-concerted
plan conceived at, the neeting held on the previous / night
was carried out. The strike resorted to by the worknmen was
of an indefinite duration. and the nanagenent, having failed
inits attenpts to persuade the worknen to resune-their work
was well within its rights to suspend these workmen pending
further orders. (Vide Buckinghamand Carnatic Co. Ltd. w:
Workers of the Buckinghanmi and Carnatic Co. Ltd.(1)).

The Labour Appellate Tribunal did not decide thi's issue at
all but only considered the alleged non-conpliance by the
appel | ant of «cl. L. 12 of the Standing Oders as
determ native of the whole enquiry before it observing . that
"although the delay (in holding the enquiry) was not
unreasonable, there was no doubt that the nmmnagement did
violate the letter of the rule". It further observed that
there was no sufficient reason indicated for extending the
peri od of suspension beyond the period of four days provided
incl. L. 12 of the Standing Orders, the tension created by
the non-co-operation of the workers not having been
considered sufficient to preclude the nanagenent from
collecting materials for conducting the enquiry within the
said period of 4 days, This reasoning of the Labour
Appel l ate Tribunal was unsound. Having once come to the
concl usion that the delay was not unreasonable, there was no
justification for the further

(1) [1953] S.C.R 219.
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concl usi on reached by the Labour-Appellate Tribunal that the
tension created by the non-co-operation of the workers was
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not a sufficient reason for extending the period of such
suspensi on. The workmen had forcibly entered the prenises
of the mlls in spite of the warnings of the watchmen and
the Jenmadar and had al so entered the workshop, the boiling
house and the mll house and continued to stay there
threatening violence. 1In their letter dated June 3, 1952,
they had al so threatened the General Manager that if he did
not nend his illegal mstakes and did not take the worknen
back on duty be would be responsible for any breach of
peace. This was enough evidence of their nmentality and the
management naturally enough apprehended breach of peace at
the hands of these workmen. If this was the tense
at nosphere created by the non-co-operation of the worknen,
the nmanagenent was perfectly justified in postponing the
enquiry by a few days and continuing the workmen under sus-
pension. The delay which was thus caused in furnishing the
charge-sheets and giving notice of the enquiry to these
wor kmen~ on June 2, 1952, was, therefore, sufficiently
explained’ and if there was any one responsible for this.
delay it was the worknmen and not the managenent. |t did not
then lie in the nouth of the worknmen to protest against this
delay in the enquiry and trot out their suspension for a
peri od exceedi ng four day’ s as an excuse for abstaining from
the enquiry. As a matter of fact, the managenent intinated
to the worknen that -in spite of June 6, 1952, having been
fixed as the date for the open enquiry, the managenent woul d
be prepared to take up the enquiry  earlier provided an
intimation was received either fromthe worknen or from

their Union to that effect. Instead of responding to this
gesture of the appellant the worknen persisted in asking for
an i ndependent enquiry and non-co-operated with the

nmanagenent in the enquiry which was ultimately held by it as
notified at 8 a.m on June 6, 1952. W are of opinion that
under the circunmstances the appellant was not guilty of
havi ng contravened el. L. 12 of 'the Standing Orders and the
Labour Appellate

932

Tribunal was in error when it came to the contrary
conclusion and dism ssed the application of the appellant
under s. 22 nerely on that ground wthout making any further
enquiry into the circunstances of the case. It appears that
the Labour Appellate Tribunal was driven to take this step
because it found itself unable to hold definitely as to what
was the exact situation on May 27, 1952. W shall only
observe that if the Labour Appellate Tribunal had really ap-
plied its mind to the question it would have cone ~-to the
conclusion that the respondents in fact did resort to the
illegal strike from7 a.m on My 27, 1952, and that there
was no contravention of cl. L. 12 of the Standing Orders by
the appel |l ant.

The next question that falls to be deternined is whether the
enquiry which was held by the managenment on June 6, | 1952,
was a fair enquiry and whether the General Manager observed
the principles of natural justice in the conduct of  that
enquiry Due notice of the enquiry was given to t he
respondents by the letter of the managenent addressed to
them on June 2, 1952, and if the respondents did not avai
thensel ves of the opportunity of presenting thenselves and
defending their action at the enquiry they had only
thenselves to blame for it. It was within the province of
the nmanagenent to hold such an enquiry after giving due
notice thereof to the respondents and to cone to its own
concl usi on as a result of such enquiry whether t he
respondents were gquilty of the charges which had been
| eveled against them If full and free opportunity was
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given to the respondents to present thenselves at the
enquiry and defend thenselves it could not be said that the
enquiry was anything but fair. No principles of natura

justice were violated and the nanagenment was at liberty to
cone to its own conclusions in regard to the culpability of
the respondents and al so to determ ne what puni shment shoul d
be meted out to the respondents for the msconduct and
i nsubordi nation proved against them |If the ban which is
i nposed by s. 22 of the Act had not been in existence, the
managenment woul d have been entitled to inmpose the puni shrment
on the
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respondents and dism ss themw thout anything nore, if it
honestly canme to the conclusion that dismissal of these
wor kmen was the only puni shnment which shoul d be neted out to
themin all the circunstances of the case. The respondents
would no doubt then have been entitled to refer the
i ndustrial dispute which arose out of their dismssal for
adj udi cati'on by adopting the proper procedure set out in the
I ndustrial ~Disputes Act, 1947, and the Industrial Tribuna

appoi nted- by ~the Governnent for the adjudication of such
di spute woul d have beenin a position to thrash out all the
ci rcunst ances and award to themthe appropriate relief This
course was, however, not open to the appellant by reason of
the pendency of /the appeal before the Labour Appellate
Tri bunal and the only thing which the appellant could do,
therefore, was, after comng toits own conclusion as a
result of such enquiry, to apply to the Labour Appellate
Tri bunal under s.22 of the Act for pernission to dismss the
respondents and this the appellant did on June 8, 1952. It
was not open to the respondents then, having regard to the
attitude which they had adopted throughout in relation to
the said enquiry, to urge that the enquiry was not fair or
impartial or that the principles of natural justice had been
violated by the CGeneral Mnager of the appellant in the
conduct of the enquiry.

It was, however, urged on behal f of the respondents that the
suspension for an indefinite period beyond the period of
four days provided in cl. L. 12 of the Standing O ders was
a punitive neasure and the appellant was not —justified in
i mposi ng that punishnment on them wi thout the perm ssion of
the Labour Appellate Tribunal. It was contended that such
suspensi on invol ved | oss of pay by the respondents and bei ng
of an indefinite duration inflicted such harassnent - on them
that it could not be deemed to be anything except a
puni shment. We do not accept this contention. It has been
rightly held by the Labour Appellate Tri bunal t hat
suspension w thout pay pending enquiry as ‘also pending
perm ssion of the Tribunal under the relevant section  could
not
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be considered a punishment as such suspension wthout
paynment woul d only be an interimmeasure and would last till

the application for permssion to punish the workman was
made and the Tribunal bad passed orders thereupon. |f the
perm ssion was accorded the workman woul d not be paid during
the period of suspension but if the pernission was refused
he woul d have to be paid for the whol e period of suspension

There is nothing like a contingent punishrment of a workman
and therefore such suspension could not be deemed to be a
puni shnment of the workman at all. Such suspension would of
necessity be of an indefinite duration because to get a
witten permssion of the Tribunal would nmean delay and no
Tribunal would likely issue any order without notice and
wi thout hearing all the parties concerned. Orders for
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suspensi on were neant only as security neasures or precau-
tionary ones taken in the interest of the industry itself or

its enployees in general. These neasures were sonetines
called for immediately after an incident and any delay,
however snmall, mght defeat the purpose for which such
nmeasures were intended. It would therefore be necessary to

adopt these neasures i mmediately and to suspend the workman
pending the enquiry as also the permssion to be obtained
from the appropriate Tribunal for dismissing himif as a
result of the enquiry the, managenment thought fit to inflict
such puni shnment upon him The suspension., however, would
not be a punishrment by itself. The ordinary dictionary
nmeaning of the word "Punish" is "to cause the offender to
suffer for the offence" or "to inflict penalty on the
of fender" or "to inflict penalty for the of fence" (Concise
Oxford Dictionary, 4th Ed.). Punishment can be otherw se
defined (Vide Law Lexicon by P.R  Aiyar, 1943 Ed.) as
penalty for the transgression. of law, and the word cc
puni sh" denotes or-signifies sone offence conmmitted by the
person ~who is punished. Any action of the enployer to the
detriment of the workman' s interest would not be punishment
so long as no offence was found to have been conmitted by

the workman. The suspension wunder such circunstances,
therefore, could
935

not be a punishment even though it nay be of an indefinite
durati on and woul d not attract the operation of s. 22 of the
Act. It could not be contended, therefore, that suspension
wi t hout pay even for an indefinite period pending enquiry or
pending the permission of the appropriate Tribunal to
dismss the workman would be a punishment which would
require permssion under s. 22 of the Act before the sane
could be neted out to the workman. ~(Vide Chanpdany Jute
MIlls And Certain Wrknen(1); Joint Steaner Conpanies And
Their Worknen(2); Assam Gl Co. Ltd. v. Appal swan (3);
Standard Vacuum O | Co. v. Cunaseelan, M O (4)).

The scope of the enquiry before the Labour Appellate
Tri bunal under s. 22 of the Act has been the subject-matter
of decisions by this Court in Atherton Wst & Co. Ltd. .
Suti M1l Mazdoor Union and O hers(5) and The Autonobile
Products of India Ltd. v. Ruknmaji Bala & Qhers(6). The
Tri bunal before whom an application is nmade under that
section has not to adjudicate upon any industrial _dispute
arising between the enployer and the workman but has only
got to consider whether the ban which is.inmposed on the
enployer in the mtter of altering the —conditions of
enpl oyment 'to the prejudice of the workman or his discharge
or puni shnment whether by dism ssal or otherwi se during tile
pendency of the proceedings therein referred to  should be
lifted. A prima facie case has to be made out by the
enpl oyer for the lifting of such ban and the only
jurisdiction which the Tribunal has is either to give such
perm ssion or to refuse it provided the enployer is not
acting mala fide or is not resorting to any unfair practice
or victimzation. It cannot inpose any conditions on the
enpl oyer before such permissionis granted nor can it
substitute another prayer for the one which the enpl oyer has

set out in his application. |If the permssion is granted,
the ban would be lifted and the enployer would be at
liberty, if he so chooses thereafter, to deal out the

(1) [21952] I L.L.J. 554.

(2) [1954] Il L.L.J. 328. [1953] S.C.R 780.

(4) [1951] Il L.L J. 221.

(5) [1954] Il L.L.J. 656.

(6) [1965] 1 S.C R 1241,
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puni shnment to the workman. On such action being taken by
the enployer the worknman would be entitled to raise an
i ndustrial dispute which would have to be referred to the
appropriate Tribunal for adjudication by the Government on
proper steps being taken in that behalf. VWhen such
i ndustrial dispute cones to be adjudicated wupon by the
appropriate Tribunal, the workman woul d be entitled to have
all the circunstances of the case scrutinized by the Tribu-
nal and woul d be entitled to get the appropriate relief -at.
the hands of the Tribunal. |If, on the other hand, such
perm ssion is refused, the parties would be relegated to the
status quo and the enployer would not be able to deal out
the puni shment which he intends to do to the workman. Even
then an industrial dispute might arise between the enployer
and the workman if the worknman was not paid his due wages
and other benefits.” Such industrial dispute also would have
to be referred to the appropriate Tribunal by the Governnment
and the Tribunal would award to the workman the appropriate
relief having regard to all the circunstances of the case.
The Tribunal before whom such an ' application for perm ssion
is made under s. 22 of the Act would not be entitled to sit
in judgnent on the action of the enployer if once it came to
the conclusion that ‘a prima facie case had been made out for
deal ing out the punishment to the workman. It would not be
concerned wth the neasure of the punishnent nor with the
har shness or otherwi se of the action proposed to be taken by
the enpl oyer except perhaps to the extent that it nmight bear
on the question whether the action of the nanagenent was
bona fide or was actuated by the notive of  victimzation
If on the materials before it the Tribunal came to the-
conclusion that a fair enquiry was held by the nmanagenent in
the circumstances of the case and it bad bona fide come to
the conclusion that the workman was guilty of m sconduct
with which he had been charged a prinma facie case would be
made out by the enployer and the Tribunal woul d under these
circunstances be bound to give the requisite permssion to
the enpl oyer to dea
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out the punishnent to the workman. If the punishnent was
harsh or excessive or was not such as should be dealt out by
the enployer having regard to all the circunstances of the
case the dealing out of such punishnent by the enployer to
the workman after such perm ssion was granted would be the
subj ect-matter of an industrial dispute to be raised by the
wor kman and to be dealt with as aforesaid. The Tri bunal
however, would have no jurisdiction to go into that question
and the only function of the Tribunal under s. 22 of the Act
would be to either grant the permission or to refuse it.
(Vide Champdani Jute MIls And Shri Alijan(l); RB S
Lachmandas Mbhan Lal & Sons Ltd. And Chini MII| Karmachari
Uni on(2) Assam G| Conmpani es’ case(3)).

In the circunmstances of the present case, once the appell ant
succeeded in establishing that the worknen had resorted to
an illegal strike from7 a.m on May 27, 1952, that a fair
enquiry into the alleged m sconduct and insubordination of
the workmen had been held by the managenent wi t hout
violating any principles of natural justice, that the
management had as a result of such enquiry found that the
wor kmen had been guilty of msconduct and insubordination
with which they had been charged -and that the nanagenent
had cone to the bona fide conclusion that continuing the
workmen in its enploy was detrinmental to discipline and
dangerous in the interests of the appellant, the Labour
Appel late Tribunal ought to have held that a prima facie
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case for the dism ssal of the worknen had been made out by
the appellant and ought to have granted the appellant the
perm ssion to dismss the workmen.

We are, therefore, of opinion that the Labour Appellate
Tribunal was clearly in error in rejecting the application
of the appellant under s. 22 of the Act and refusing it the
perm ssion to discharge the respondents from its enploy.

Cvil Appeal go. 244 of 1954 will, therefore, be allowed and
the order of

(1) [21952] Il L.L.J. 629. (2) [1952] Il L.L.J. 787,

(8) [1954] L.A.C 78.
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the Labour Appellate Tribunal dismssing the application
under s. 22 of the Act will be set aside. The appel | ant
will be granted permission  under s. 22 of the Act to

di scharge the respondents fromits enpl oy.

Under the orders of the Court, one-half of their salary has
been already paid by the appellant to the respondents from
May 27, 1952, onwards. As a result of this decision, the
appel  ant- woul'd be entitled to recover the sane back from
them Shri N. C. Chatterjee appearing on behalf of the
appel l ant has, however, stated that the appellant would
forego the recovery of that ampunt and woul d al so keep the
respondents on the 'reserve list to be enployed in the nills
as and when there were vacancies in their pernanent cadre.
We hope that the respondents will take this offer in the
true spirit with, which it has been nade on behalf of the
appel l ant and behave better in the future. Shri N C
Chatterjee has also left the question of costs of both these
appeals to us and we do order that, in all the circunstances
of the case, it would be proper that each party do bear and
pay its own costs of both these appeals.

Appeal s al | owed.
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