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ACT:

Constitution of India, Arts 29(1), 30(1), 19 and 14.-CGuru
Nanak University (Anritsar) Act (21 of 1969)-Sections 4(2),
(3), 5, cls. 2(1) (a) 17 and 18 of Statutes-If violative of
t he constitutional guar ant ees- Rel i gi ous mnority,
determ nation-Arya Samgjis, if religious mnority.
Constitution of |India, Art. 32-Questions of legislative
conpetence, agitation of.

HEADNOTE

The Arya Samaj is a reform st novenent, believes in one GCod
and in the Vedas as. the books of true know edge, I't has a
di stinct Organi sation the nmenbership of which is open to al
those who subscribe to its ains and objects. It admits to
menbership only those Hi ndus who Subscribe to-the decal ogue
and its beliefs in the cannons of Vedic interpretation 1|aid
down by its founder, but, all outsiders who are non-Hindus
nmust undergo a cerenony of purification or Shudhi, ~ Under
bye-law 32 of the Constitution of the Arya Sanaj the
proceedi ngs of all neetings and sub-comittees will have to
be witten in Arya Bhasha-In Hi ndi | anguage and Devnagari
character.

The Dayanand Angl o Vedic Col |l ege Trust, forned to perpetuate
the nenory of the founder of the Arya Samaj runs various
institutions in the Country. The petitioners-coll eges
managed and adm nistered by the Trust and the< Managing
Society were, before the Punjab Reorganisation Act, | affi-
liated to the Punjab University constituted under  East
Punjab Act 7 of 1947. After the reorganisation of the State
of Punjab in 1969, the Punjab Legislature passed the Guru
Nanak University (Anritsar) Act (21 of 1969) establishing a
University. 1In exercise of the powers conferred by s. 5 the
first respondent specified the districts inthe State of
Punjab over which the University was to exercise its power
and notified the date on which the colleges in the areas so
specified ceased to be affiliated to the Punjab University
and were to be associated with and admtted to the
privileges of the new university. Sub-section (2) of s. 4
of the Act enacted that the University "shall nake provision
for study and research on the life and teachings of Quru
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Nanak and their cultural and religious inpact in the context
of Indian and World Cvilisation; and sub-s. (3) enjoined
the University "to pronpote studies to provide for research
in Punjabi |anguage and literature and to undertake neasures
for the devel opment of Punjabi |anguage, Iliterature and
culture". By cl. 2(1) (a) of the Statutes in Ch. V, framed
under the Act, the <colleges were required to have a
regul arly constituted governing body consisting of not nore
than 20 persons approved by the senate including, anopng
others, two representatives of the University and the
principal of the College, ex officio. Under . (1) (3) if
these requirements were not conplied with the affiliation
was liable to be withdramm. By cl. 18 the staff initially
appointed were to be approved by the Vice Chancellor and
subsequent changes had to be reported to the University for
t he Vi ce- Chancel | or”s approval . And by cl. 18 non-
government colleges were to comply with the requirenents
[ aid down in the ordi nance governi ng service and conduct of
t eachers.

689

In petitions filed under Art. 32 of the Constitution it was
contended that the nain object of the Act was to propagate
Sikh religion and to pronote Punjabi |anguage in Gurumnukhi
script and that since the petitioners institutions bel onged

to a mnority based on religion and |anguage their
conpul sory affiliation violated Arts. 29(1) and 30(1) of the

Consti tution. In support of this it -was subnmitted that s.
5(3) of the Act and also cls. 2(1)(a), 17 and 18 of the
statutes in Ch. V. interfered with the mnagenent of

mnority institutions and therefore violated the guarantee
under Art. 30; that the statutory affiliation bei ng
conpul sory affected the petitioners freedomof association
guaranteed under Art. 19(1) (c); and that ss. 4(2) and 4(3)
contravened Arts. 29(1) & 30(1) and was discrimnatory. The
petitioners further contended that in view of s. 72 of the
Reor gani sation Act the State Legi slature was not competent
to enact s. 5 which enpowered the State Governnent by
notification to conpulsorily disaffiliate from the Punjab
University all colleges including the colleges of minorities
and affiliate themto the new University. The respondents
contended inter alia, that education being a State subject,
the state legislature alone was conpetent to legislate in
respect of universities and that in any case in a petition
under Art. 32 this Court could not go into the question of
| egi sl ative conpetence if the law that was inpugned did not
in any way affect the fundanmental rights of the petitioners.
HELD: (1) Whether or not wultimately any fundanmenta

right in fact is threatened or violated so long as a prim
facie case of such a threat or violation is nade out a
petition under Art. 32 nust be entertained. So long as the
petitioner makes out a prina facie case that his fundanenta
rights are affected or threatened he cannot be prevented
from challenging that the | aw conpl ai ned of, which affects
or invades those rights, is invalid because of want  of
| egi sl ative conpetence.. But the proposition that once the
petition is entertained, irrespective of whether it is found
ultimately that the |aw has infringed the fundamental rights
of the petitioners, the vires of the legislation or the
conpet ence of the legislature to enact the i mpugned
| egi sl ati on must be gone into and determined, is not valid.
If in fact, the | aw does not, even on the assunption that it
is wvalid, infringe any fundanmental rights this Court wll
not decide that question in a petition under Art. 32. The
reason is that no petition under Art. 32 will be entertained
if fundamental rights are not affected and if the imnmpugned
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law does not affect the fundanental rights it would be
contrary to this principle to determ ne whether that law in
fact has |egislative conmpetence or not. |In the present case
none of the provisions of the Act offend any of the
fundanmental rights of the petitioners. Therefore, it is not
necessary to go into the question of |egislative conpetence
or to decide upon the validity of s. 5. [713A-B ; 714H]
Mohammad Yasin v. The Town Area Committee, Jal atabad z Anr.
[1952] S.C. R 572, Charanjitlal Chowdhury v. The Union of
India & Os., [1970] S.C R 869, Kyerbari Tea Co. Ltd. &
Anr. v. State of Assam [1964] 5 S.C.R 975 and Saghir Ahmad
v. State of U P., [1955] S.C R 707, referred to.
(2)A reading of Arts. 29(1) and 30(1)would lead to the
conclusion that a religious or linguistic mnority has a
right to establish and adni nister educational institutions
of its choice for effectively conserving its distinctive
| anguage script or culture subject to the regulatory power
of the State and cl. (2) of Art. 29. VWile this is so,
these 'two articles are not inter-linked nor does it permt
of their '‘being always read together. [695F]
Rev. Father ~W Proost & O's. v. State of Bihar & Os.,
[1969] 2 S.C.R 73, referred to.
44-1 S.C. India/71

690
(3)Religious or linguistic mnorities are to be determ ned
only in relation to the particular |egislation which is
sought to be inpugned; if it is State Legislature these
mnorities have to be determined in relation to the
popul ation of the State. A linguistic mnority for the
purpose of Art 30(1l) is one which nust at least have a

separate spoken |language; it is not necessary ‘that the
| anguage shoul d al so have distinct script. [697B]
Re: Kerala Education Bill, 1957, [1959] S.C. R 995,

referred to.

(4)(a) The Arya Samj, by ‘“rejecting the mani f ol d
absurdities found in Snriti and in tradition and in  seeking
a basis in the wearly literature for a purer and nore
rational faith" can be considered to be a religious / mno-
rity, at any rate, as part of the Hindu religious ninority
in the State of Punjab. [700D

(b) The Arya Samajis have a distinct script of their own,
nanely Devnagri. [701B]

(5) The Arya Sammjis are entitled to invoke the right
guaranteed by Art. 29(1), because, they are a section of
citizens having a distinct script; they are entitled to
i nvoke Art. 30(1), because they are a religious mnority.
[ 701B]

[In view of the holding that Arya Samajis are a religious
mnority the Court did not find it necessary to consider
whet her they are a linguistic mnority or whether they are a
religi ous denomination.] [698(G

(6)C auses 2(1) (a) and 17 of Ch. V of the Statutes
interfere with the right of the religious mnority to
adm ni ster their educational institutions. These provisions
cannot be made as conditions of affiliation non conpliance
with which would involve disaffiliation; consequently, they
have to be struck down as offending Art. 30(1). [709B]
Kerala Education Bill, 1957, [1959] S.C R 995, and Rev.
Si dhaj bhai  Sabhai v. State of Bonbay, [1963] 3 S.C R 837
referred to.

Rev. Father W Proost v. State of Bihar, [1969] 2 S.C R
73, held inapplicable.

Clause 18 does not suffer fromthe sane vice as cl. 17,
because, that provision enpowers the University to make
ordi nances prescribing regul ati ons governing the conditions
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of service and conduct of teachers and these are enacted in
the larger interest of the institution to ensure their
efficiency and excell ence. Wiile the power to make
ordinances in respect of the matters referred to is
unexceptional the nature of the infringenent of the right,
if any, under Art. 30(1) will depend on the actual purpose
and inmport of the ordinance when nade, and the manner in
which it is likely to affect the admnistration of the
educational institution. [709C]

(7)Assum ng that the Punjab Legislature has the conpetence
to enact the Act, sub-ss. (2) and (3) of s. 4 do not offend,
by themsel ves, any of the rights under Arts. 29(1) & 30(1).
[ 702A]

(a) Sub-section (2) nerely indicates that the University
can institute courses of  study or provi de research
facilities for any student of the University whether he
bel ongs to the majority or the minority community to engage
hinsel f~ in such study or research; but, this study and
research ‘on the life and teachings of Guru Nanak nust be a
study inrelation to their culture and religious inpact in
the context of Indian and Wrld civilizations. To provide
for academic study of |life and teaching or the

691

phil osophy or culture of any great wsaint of India in
rel ation to or /the inpact on the /Indian and World
civilizations cannot' be considered as nmaking provision for
religious instructions. [703G

(b)Wiile the State or the University has every right to
provide for the education of the, majority in the regiona
medium it is subject to the restrictions contained in Arts.
25 to 30. Neither the University nor the State can provide
for inparting education in a nediumof instruction in a
| anguage and script which stifles the | anguage and script of
any section ,of the citizens. But sub-s. (3) does not. |end
itself to the interpretation ,that the nedium of instruction
of all affiliated colleges has to be Punjabi. The provision
is for the promotion of Punjabi (| anguage, literature and
culture. Therefore, sub-section (3) does not transgress the
guar antee under Art. 29(1). [704A-D

(c)The facts of the case do not attract Art. 14, The
State of Punjab is created as a wunilingual state wth
Punjabi as its language and if provision is made for study
of punjabi |anguage that does not furnish a ground .for
di scrimnation nor can the provision for the study of the
life and teaching of Guru Nanak afford. any  cause for
conpl aint, since, in neither case there is any conpul sion on
any person to undertake such studies; nor is .any of the
comunities prohibited frompursuing studies in respect of
either Hndi or the life and teachings of any Hi ndu saint.
[ 704F]

(8) The notification under s. 5(3) conpulsorily affiliating
the colleges to the University does not contravene the right
of freedom of Association , guaranteed under Art. 19(1)  (c).
Section 5 does not interfere with the D.A V. College Trust
and Managenment Society by any attenpt to form an Association
with the University. [706B]

Al'l India Bank Enpl oyees Association v. National |ndustria
Tribunal, [1962] 2 S.CR 269 and Raghubar Dayal Ja
Prakash, v. Union of India, [1963] 2 S.C.R 547, referred
to.

Smt . Damayanti Narang v. Union of India, *.P. No. 91 of
1964, dated 23-2-1971, distinguished.
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JUDGVENT:
ORIG@NAL JURISDICTION : Wit Petitions Nos. 256 to 268 and
271 of 1970.

Petition wunder Article 32 of the Constitution of India for
the enforcenent of fundanental rights,

A.K Sen, B. Datta, S. Swarup, J. B. Dadachanji, O C

Mat hur and Ravi nder Narain, for the petitioner (in W P. No.
256 , of 1970).

Frank Anthony, B. Datta, S. Swarup, J. B. Dadachanji, O C
Mat hur and Ravi nder Narain, for the petitioner in (W P.
No. 257 of 1970).

B.Datta, S. Swarup, J. B. Dadachanji, O C. Mthur and
Ravi nder Narain, for petitioners (in W P. Nos. 258 to 265,
267 and 268 of 1970)

692

Naunit Lal, B. Datta, J. B. - Dadachanji, O C  Mathur and
Ravi nder Narain, for the petitioners (in W P. Nos. 266 and
271 of 1970).

MC. Chagla, “ R N Sachthey ~and Harbans Singh, for
respondent No. 1 (in W P. No. 256 of 1970).

H L. Sibbal, Advocate-CGeneral, Punjab, R N. Sachthey and
Har bans Singh, for respondent No. 1 (in W P. No. 257 of
1970).

R N. Sacht hey and Harbans Si ngh, respondent No. 1 (in W

P. No. 258to 268 and 271 of 1970).

M C. Setalvad, Hardev Singh and Hira  Lal Kapur, for
respondent No. 2 (in W P. No. 256 of 1970).

Hardev Singh and Hiral al Kapur, for respondent No. 2 (in W P.
Nos. 257 to 268 and 271 of 1970).

M N. CGoswami and S. N. Mikherjee, for respondent . No. 3
(in W P. No. 256 of 1970).

The Judgrment of the Court was delivered by

P. Jagannohan Reddy, J.-These are fourteen Wit Petitions

by wvarious Colleges managed and adm nistered by Dayanand
Anglo Vedic College (D. A V. College) Trust and the
Managi ng Soci ety, against the Respondents challenging the
Constitutional validity of certain provisions of Guru Nanak
University, Anritsar, Act 21 of 1969 (hereinafter called the
"University’ or the 'Act’', as the context may permt) and in
particul ar Sections 4, 4(2), 4(3) and 5 of the Act as being
violative of Articles 14, 19 (1) (c) and (f), 26, 29 (1) and
30(1) of the Constitution of India. There was also a prayer
for quashing the Notification No. 2201-4-RDI-70/7147 dated
16th March 1970 issued under sub-section (1) of Section 5,
by the first Respondent, the State of [Punjab as being
illegal, unconstitutional and void. As all these petitions
raised a common question as to, the wvalidity of the
provisions of the Act the Notification issued by the
Government pursuant to that Act and certain provisions of
the statutes nade thereunder it would be sufficient if facts
in Wit Petition No. 256 are set out.

The Managing Committee of the D. A V. College is conposed
of 24 nenbers and manages a score of other D. AL V. Ilnsti-
tutions established in the Country. The D. A V. College
Trust and the Managi ng Society was forned to perpetuate the
nmenory of Swani Dayanand Saraswati who was the founder of an
organi sation known as Arya Samaj, which Organisation it 1is
clainmed has a fixed religious programre and its constitution
i s designed,

693

to perpetuate the religious teaching and philosophy of its
founder. The Arya Sammj it is stated has its own phil osophy
conception of God worship, religious tenets, rituals, socia
work, educational work etc., as would appear from the
Constitution of the Arya Samaj. It is therefore clained
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that it being a religious sect and denomnation, is a
mnority within the neaning of Article 30(1) of t he
Constitution. These Schools and Col | eges were established ’

on the lines teachings and principles of Arya Samgj’ in
which ’'the inparting of the vedic culture and religious
instructions and worship based on the concept of Vedas, was
and has its essential ingredient’.

The Institutions which have filed the Wit Petitions were
bef ore the Punjab Reorgani sation Act (hereinafter called the
"Reorgani sation Act’) affiliated to the Punjab University
constituted under the East Punjab Act 7 of 1947 (hereinafter
called the ’'Punjab University’ or the ’'Punjab University
Act’ as the context admits). Before the partition of India
sone of these Institutions were affiliated to the Punjab
University, Lahore. After the partition other Universities
were set up in Punjab State like the Punjabi University, the
Kurukshetra University, the Agricultural University etc.,

each of which had its own territorial jurisdiction

There being a strong novenent in the State of Punjab by the
Sikhs to have a State of their own and others who did not
want it, the GCovernment of India being faced wth this
problemultimtely decided to reorgani se the State of Punjab
on linguistic basis. ~ A Boundary Comm ssion was appointed
under the Chairmanship of Shah, J., as he then was, and on
the basis of that report Parlianent ultimately passed the
Reor gani sati on Act by and under which the State of Punjab

and the State of Haryana were formed -and certain ,other
territories were added to Hi machal Pradesh. Chandigarh, the
erstwhile Capital was to be a Union territory and was to
serve as Capital of both these States. A provision was nade
in this Act for the continuance of certain Corporations and
Institutions which had served the needs of the people of
both areas to continue as heretofore subject to the specia

provisions enacted in the Act. Three of such institutions
wer e the Punjab University, ~the Punj ab Agricultura

Uni versity and the Board constituted under the provisions of
Part 11l of Sikh Gurdwaras Act 1925. The continuance of the
af orementioned two Universities was dealt along wi'th /other
statutory Cor por ati ons under the gener al provi si ons
contained in Section 72 of the Reorganisation Act. As
al ready pointed out at the time of the reorganisation of the
State other Universities other than the University of Punjab
were in existence nanely the Punjabi University in Punjab

and Kur ukshetra University in Har yana. After t he
reorgani sati on the various Coll eges which were in the

(1) [1969] 2 S. C R 73

694

State of Punjab other than those over which the Punjab

University had jurisdiction were continued to be  affiliated
to the Punjab University. Wile this was the position till

1969 the Punjab Legislature in order to mark the 500th Birth
anni versary of Shri, Guru Nanak Devji established a
University to perpetuate his nane. The Act received the
assent of the Governor on 28th Novenber 1969,. On the 16th
March 1970 the first Respondent in exercise of the powers
conferred on it by sub-section (1) of Section 5 of the Act
specified the Districts of Amitsar, GQurdaspur, Jullundur
and Kapurthala in the State of Punjab as the area in which
the University shall exercise its power and perform its
duties. It further notified on 16th March 1970 in exercise
of the powers under subsection (3) of Section 5, 30th June
1970 as the date for the purpose of the said sub-section in
respect of the educational institutions situated within the
l[imts of the aforesaid area, which nmeant that as and from
that date the Colleges in the areas specified above which
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were affiliated to the Punjab University ceased to be
affiliated to that University and were deened to be
associated with and adnitted to the privileges of the
Uni versity.
The contentions urged before us are that the main purpose
and object of the University as constituted by the
University Act is to propagate Sikh religion and pronote
Punj abi | anguage in Qurmukhi script, that since t he
Petitioners institutions belong to a mnority based on
religion and | anguage, in that they being adherents of Arya
Samaj Sect and denomination their conpulsory affiliation to
the University violates Article 29(1) and 30(1) of the
Constitution of India. 'I'n support of this main contention
it is submtted that Section 5(3) of the Act and also
clauses 2(1) (a), 17 and 18 of the statutes in Chapter V
which inter-alia interfere with the nmanagenent of the
mnority institutions are ultra-vires being violative of the
guarantee under Article 30(t). It is also contended that
the mnority educational institutions have the freedom to
choose to which University they will be affiliated and that
the | egislature cannot conpel affiliation to any particular
Uni versity. In any case in viewof Section 72 of the
Reorgani sation Act it is the Central CGovernnent which rnust
det erm ne whet her ~ Col l'eges affiliated to the Punj ab
University can be disaffiliated before ~any Notification
under the Act can be issued specifying the areas in which
educational institutions are to be affiliated and adnitted
to the privileges 'of the University as from the date
notified. On this view it is submtted t hat t he
notification of the 16th March ' 70 is bad and nmust be struck
down. It is also submtted that this statutory affiliation
being compulsory affects the Petitioners right  of As-
soci ation guaranteed under Art. 19(1) (c) and that  Article
14 is contravened because section 4(2) and 4(3) discrimnate
agai nst the Hi ndus, for while providing for the study of the
teachi ngs of Guru
695
Nanak and the encouragenent of the Punjabi |anguage no
provision is made for the study of the religion or teachings
of the H ndus or of their |anguage-the H ndi
Now the question is, have the Petitioners been established
and admnistered by a religious or |linguistic mnority,
having a distinct script or culture of its owmn wthin the
neani ng of Articles 29(1) and 30(1) of the Constitution —and
do the provisions of the Act or any statute or ordi nance or
Notification nmade thereunder offend any of the rights
guaranteed to them This in turn leads to .an enquiry
whether the Arya Samaj Sect is a religious or linguistic
mnority. Article 29(1) and 30(1) are as follows :-
29(1)-Any Section of the citizens residing in
the territory of India or any part - thereof
havi ng a distinct |anguage, script or ‘'culture
of its own shall have the right to conserve

the sane.

30(1)-All mnorities, whet her based on
religion or |anguage, shall have the right to
establ i sh and admi ni ster educati ona

institutions of their choice.
It will be observed that Article 29(1) is wider than Article
30(1), in that. while any Section of the citizens including
the mnorities, can invoke the rights guaranteed under
Article 29(1), the rights guaranteed under Article 30(1) are
only available to the minorities based on religion or
| anguage. It is not necessary for Article 30(1) that the
mnority should be both a religious mnority as well as a
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l[inguistic mnority. It is sufficient if it is one or the
other or both. A reading of these two Articles together
would lead us to conclude that a religious or linguistic
mnority has a right to establish and adni ni ster educationa
institutions of its choice for effectively conserving its
di stinctive | anguage, script or culture, which right however
is subject to the regulatory power of the State for

mai nt ai ni ng and facilitating the excellence of its
st andar ds. This right is further subject to clause (2) of
Article 29 which provides that no citizen shall be denied
adnmi ssi on into any educational institution whi ch is

mai nt ai ned by the State or receives aid out of State funds,
on grounds only of religion, race, caste, |anguage or any of
t hem Wiile this is so these two articles are not inter-
linked nor does it pernit of their being always read
t oget her.
In Rev. Father W Proost & Ors. v. State of Bihar & Os.
where while concedi ng-that the Jesuits of Ranchi who were a
religious’ mnority established the petitioner Institution
the St. ' Xaviers College which was admitting students of
ot her communities also, the Attorney General had contended
that as the protection to
696
mnorities in Article 29(1) is only a right to conserve a
di stinct |anguage, 'script or culture of its owmn the College
did not qualify for the protection of Article 30(1) because
(i) it was not founded to conserve them and (ii) it was
open to all sections of people. An attenpt was nmade to read
into the protection granted by Article 30(1) a corollary
taken fromArticle 29(1). While conceding that the Jesuit
conmunity is a mnority conmunity based ~on religion and
therefore it has a right to establish ~and adm nister
educational institutions of its choice, it was contended
that as the protection to mnorities in Article 29(1) is
only a right to conserve the distinct |anguage, script or
culture of its own, the College does not qualify for the
protection of Article 30(1) because it is not founded to
conserve them Hi dayatul | ah, C J., rej ected the
interpretation sought to be placed on Article  29(1) and
30(1) as if they have to be read together. At page 80 he
said :
“I'n our opinion, the width of —Article 30(1)
cannot be cut down by introducing in it
considerations on which Art. 29(1) is based.
The latter article is a general  protection
which is given to mnorities to conserve their
| anguage, script or culture. The former is a
special right to mnorities to establ i sh
educational institutions of their choi ce.
This choice is not limted to institution
seeki ng to conserve |anguage, script or
culture and the choice is not taken away if
the mnority community having established an
educational institution of its choice also
admts nenbers of other comunities. That is
a circunstance irrelevant for the application
of Article 30(1) since no such limtation is
expressed and none can be inplied. The two
articles create two separate rights, although
it is possible that they may nmeet in a given
case."
The next question is what constitutes a religious or
[inguistic minority and howis it to be determined ? It was
submitted that in Re. Kerala Education Bill 1957 (1) this
Court did not in fact lay down any test for ascertaining
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what is nmeant by mnority comunity or howit is to be
ascertained because in that case it had assuned that
guestion (2) itself proceeded on the footing that there were
mnorities in Kerala who are entitled to the rights con-
ferred under Article 30(1). No doubt to some extent this is
true. Das, C. J., had observed at page 1050 that "strictly
speaking for answering question (2) we need not enquire as
to what a mnority conmunity neans or how is it to be
ascertai ned". Nonet hel ess earlier he did consider these
matters (vide pages 1047-1050) and laid down the principles
which govern it, including an exam nation of the figures
relating to the total population of the Keral a

(1) [1959] S. C R 995.

697

State and the popul ation of the minorities, the Christians,
the Muslimand the Angl o | ndians.

Though there was a faint attenpt to canvas the position that
religious  or linguistic mnorities should be mnorities in
relation 'to the entire popul ation of the country, in our
view they “are to be determined only in relation to the
particular legislation which is sought to be inpugned,
nanmely that if it is the State |legislature these mninorities
have to be determined in relation to the population of the
State. On this aspect Das, C. J., in Kerala Education Bil
case speaking for the majority thought that there was a
fallacy in the suggestion that a mnority or Section
envi saged Article 30(1) and Article 29(1) could nean only
such persons as constitute numerically, mnority in the
particular region where the educational institution was
situated or resided under |ocal” authority: He however,
thought, it was not necessary to express a final opinion as
to whet her educati on being the subject matter of item 11 of
the State list, subject only to the provisions of entry 62,

63, 64 and 66 of List | and entry 25 ~of List 1lI, the
exi stence of a mnority -, comunity shoul d in al
circunstances and for purposes of all laws of that State be

determ ned on the basis of the popul ation of the whole State
or whether it should be determ ned on the said basis only
when the validity of a |aw extending to the whole State is
in question or whether it should be deternined on the basis
of a population of a locality when the | aw under ~that Act
applies only to that locality, because in that case the Bil
before the Court extended to the whole of the State of
Kerala and consequently the mnority rmust be determ ned by
reference to the entire population of that State

It is undisputed, and it was al so conceded by the State of
Punj ab, that the H ndus of Punjab are a religious mnority
in the State though they may not be so in relation to. the
entire country. The claimof Arya Samaj to be a  linguistic
mnority was however contested. A linguistic mnority for
the purpose of Article 30(1) is one which nmust at least have
a separate spoken language. It is not necessary that' that
| anguage should also have a distinct script for those who
speak it to be a linguistic mnority. There are in this
country somre | anguages whi ch have no script of their own,
but nonet hel ess those sections of the people who speak that
| anguage wll be a linguistic mnority entitled to the
protection of Article 30(1).

The Punj ab Boundry Comm ssion Report under the Chairnmanship
of Shah, J. as he then was dealt not only with the severa
scripts in use but also the |anguage of the dom nant
sections resi di ng in Punj ab. Earlier t he St ates
Reor gani sati on Report also went into the question and noted
the controversies between Akali Dal sponsoring Punjabi with
Gur mukhi script and H ndus who while
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at home they speak Punjabi asserted that in their religious
ceremonies and festivals, in their Schools and Col | eges they
use Hindi. in any case they never accepted Gurnukhi script.
At page 143, it was observed "The probl em of |anguage in the
Punjab is therefore primarily one of scripts ; and in this
battle of scripts; sentinment is arrayed against sentinent”.
This nmatter was dealt with in sonewhat great detail in
Shah’s report at page 2 and 3
"Hi story of the | anguage controversy in the
Punjab is over fifty years old. In the Punjab
of pre-British days, the Court |anguage was
Persian, and Punjabi was alnmost invariably

witten in the Persian script. Under the
British rule,  Udu was the | anguage of the
Courts ~and of ~ district admnistration in

addition to English. During the |ast decades
of - the 19th Century two inportant socia
ref orm novenents gained strong foothold in the
Punj ab. The Arya Samaj novenent took hold
anmong the urban H ndu popul ation and use of
Hi ndi in the Devnagri script was propagated.
After Swam Dayanand, founder of the Arya
Sanmgj novenent, published his ' Satyarat h
Prakash’ ~ in the eyes of a section of the
Hi ndus ' the Hindi |anguage and the Devnagri
script acquired religious, significance. Dur-
i ng the sane period, the cause of Punjabi was
espoused by the Chief Khalsa Dewan. They
publ i shed a large, nunber ~of books and
panphl ets dealing with the lives of Gurus and
di verse facets of the Sikh religion. These
books were witten in Punjabi and in Gurmukh
script which had been given its present. form
by the second Guru of the Sikhs, and in 'which
the holy Ganthis witten. The | anguage
issue in course of time got |inked up 'with the
politics of the province. Demands for giving
better status in the administrative schene to
Punjabi in @urnukhi script and Hindi in
Devnagri script gained strength, —and the
CGovernnment of the day agreed to accede to
those demands and recogni sed the status of
both Punjabi and Hndi in the educationa
curricula".
In our view it is unnecessary to consider whether Arya
Samajis are a linguistic mnority, because if they can be
considered to be a religious mnority they will be entitled
to invoke the protection under Article 30(1).
For the purposes of Article 29(1) even though it nmay not be
necessary to enquire whether all the H ndus of Punjab as
also the Arya Sampjis speak H ndi as a spoken |anguage,
nonet hel ess, there can be no doubt that the script of the
Arya Samajis is distinct fromthat of the Sikhs who formthe
majority. It is clained that while the Si khs have Gurnukhi
as their script the Arya Samgjis. have their own script
which is the Devnagri script. Their claim
699
to be witten in Arya Bhasha- in Hndi |anguages and
Devnagri character. Al Aryas and Arya Sabhasads should
know Arya Bhasha, Hi ndi or Sanskrit. The belief is that the
nane of the script Devnagri is derived from Deva and
therefore has divine origin. Fromwhat has been stated it
is clear that the Arya Samgjis have a distinct script of
their own, nanely Devnagri. They are therefore entitled to
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invoke the right guaranteed under Article 29 (1) because
they are a section of citizens having a distinct script and
under Article 30 (1) because of their being a religious
mnority.

It is nowto be ascertai ned whet her any of the provisions of
the Act, statutes or Ordinances offend the guaranteed rights
of the petitioners. The petitioners contend that sub-
sections (2) and (3) of Section 4 directly infringe the
fundanental rights guaranteed under Article 29 (1) and 30
(1) of the Constitution. Under these provisions the Arya
Samaj through its educational institutions have the right to
conserve its script, culture and its |anguage.

Sub-section (2) of the Act, it is subnmtted enacts a
provision for making it inperative to study and conduct
research on the life and teachings of Guru Nanak and their

cul tural and reli-gious inmpact on Indian and Wrld
civilizations while sub-section (3) cont enpl at es t he
adopting of nmeasures for the study of Punjabi [|anguage

literature and culture which provisions according to the
petitioners  directly aimat strangulating the growh of
H ndi while -encouraging the growh of Punjabi. Thei r
apprehension is that Punjabi with Gurnukhi script wll be
made the sole nediumof instruction in the University and
that all Colleges affiliated to this " University may be
forced to inpart education through that medi um
The State of Punjab in its counter denied that t he
provi sions of sub-sections (2) and (3) of Section 4 seek to
strangul ate the devel opnent and growh of H'ndi [|anguage.
It is stated that there is nothing in these provisions which
offends the religious susceptibilities of the Petitioners
nor can the provision for the pronotion of and research in
Punj abi language, literature and culture inthe State of
Punjab, which has as its declared policy the adoption of
Punj abi as the sol e | anguage of the Punjabi speaking ' area,
be construed as offending the rights of the mnorities.
The second Respondent the University traversed the Petitio-
ners allegations on grounds sinilar to those taken by the
State of Punjab except that it was further stated that
Respondent 3 the University of Punjab has also set up'a Guru
Nanak Chair and that the Punjab Governnent has offered to
set up Guru Nanak Chairs in the Universities of  Calcutta,
Dharwar, Madras, Kurushetra, Bombay as also in the Khalsa
Col | ege, Anritsar
700
the Vedas................. but be it noted to
t he Vedas as interpreted, not by t he
tradi tional schol arship of Indian orthodoxy or
by the critical scholarship of the West, but
by the scholarship of the Arya Sangj
alone............ The scripture basis of the
Arya Samaj then, while formally the Vedas, is
in reality a certain interpretation of the
Vedas, which is not recognized as |egitinmate
by a single Sanskrit scholar, either Indian or
Eur opean, outside of the Arya Samgj
Shri Motilal Setalvad | earned advocate for the respondents
contends that there is nothing to indicate that the Arya
Samajis should be Hindus. This argument however overl ooks
the basic tenets of the Sect in that it admts to nenbership
only those H ndus who subscribe to the decalogue and its
beliefs in the cannons of vedic interpretation laid down by
Swanmi Dayanand but all outsiders who are non-Hi ndus such as
Muslim and Christians must undergo a cerenony of
purification or Shudhi
The passages read above show beyond doubt that the Arya




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 24

Samaj by "rejecting the manifold absurdities found in Snrti
and in tradition and in seeking a basis in the wearly
literature for a purer and nore rational faith" can be
considered to be a religious mnority, at any rate as part
of the Hindu religious mnority in the State of Punjab
It was al so sought to be contended by the petitioners advo-
cate that they are a religi ous denom nation for the purposes
of protection wunder Article 26 (a). It is true that
Mukherjea, J., as he then was in, The Conm ssioner of Hindu
Rel i gi ous Endownents, Madras v. Sri Lakshnmindra Thirtha
Swami ar of Shirur Mutt (1) after referring to the Oxford
Dictionary for the nmeaning of religious denom nation as "a
collection of individuals classed together under the sane
nane : a religious sect or body having a conmmon faith and
Organi sation and designhated by a distinctive nanme" held that
different sects or sub-castes can certainly be called a
religious denomination as it is designated by a distinctive
nane- has a common faith and conmon spiritual organization
This nmay be so but-in the view we have taken that the Arya
Samaj is a religious mnority, we find it unnecessary to
det erm ne whether it is also a religious denomnation, as it
does not arise for consideration under Article 30 (1).
Now coming to the question whether the Arya Samajis have a
di stinct scri pt of their own bye-law 32 of their
Constitution shows that the proceedings of all neetings and
sub-conmmittees will have
(1) [1954] S.C. R 1005.
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to be areligious mnority with distinct script of their own
seens to us to be justified as would appear from the
fol l owi ng
The Arya Samaj is a refornist novenent, believes in one God

and in the Vedas as the books of true know edge. It holds
that it is the duty of every Arya Sanaj to read the ' Vedas
and have themread, to teach or preach themto others. It
has a distinct Organisation, the menbership of which is open
to all those who subscribe to.its ains and objects. The
Arya Samajis worship before the vedic fire and it begins
with the burning of incence (the honma “sacrifice’)
acconpani ed by the chanting of the Vedic verses.
Encycl opaedia Britannica-(Vol. I1-1968) has this to say
about Arya Sammj at page 558

"Arya Sammji, a vigorously reformng Sect of

nodern Hinduism founded in 1875 by Swani
Dayanand Saraswati (1824-83) at ~Bonbay The
Vedas as interpreted by the nethod laid down
by Dayanand may be said to be the theol ogy of
the Arya Samaj and are held to  contain al
truth and all know edge, including the basis
for nodern science. The Arya Sanmgj is
conpletely opposed to idolatry, is  sternly
nonot hi stic and denies the ef ficacy of
priestly intervention. |Its organization and
services are strongly rem niscant - of
Protestanti smfhe Arya Sanaj opposes the
caste system based upon birth,as un-vedic and
insists that caste should reflect meritThe
Arya Sammj has sought to revitalize Hindu
life and to instill self-confidence and
nati onal pride amongHi ndus. It has
established a network of excellent Schools and
Col I eges, including the Dayanand Angl o-Vedic
Col l ege in Lahore, which teach rigorously in
the Vedas and in nodern sciences

To show the affinity between Arya Sanmaj and
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Protestantism a conparison is nmade in the
Encycl opaedia of Religion and Ethics between
Dayanand Saraswati and Martin Luther. In
Vol ume 2 at page 58-59, it is said
"As Luther the German nmonk was a child of the
Eur opean Renai ssance, so Dayanand the GQujrati
nmonk was a child of the Indian Renaissance.
Lut her attacked indul gences, while Dayanand
attacked idolatry. Luther appealed from the
Roman church and the authority of tradition to
the scriptures of the AOd and New Testanents.
Swam  Dayanand appeal ed fromthe Brahmanica
Church and the authority of Smrti to the
earliest and nost sacred of Indian Scriptures.
The watchword  of Luther was ’'Back to the
Bi bl e’ ;- the watchword of Dayanand was ’back to
702
Assum ng for the nmonent that the Punjab Legislature had the
conpetence to enact the Act, about which considerable
argunent ‘was addressed before us particularly in respect of
the scope-and anbit of Section 72 of ‘the Reorgani sation Act-
sub-section (2) and (3) ~of Section 4 do not in our view
of fend by themnmsel ves any of the rights of the petitioners
ei ther under Art. 29 (1) or Art. 30 (1) of the Constitution
Sub-section (2) & (3) of Section 4 are as follows :

Section 4.-The University shall exercise the follow ng
powers and performthe followi ng duties:
(1), o e

(2) To make provision for study and research
on the life and teachings of Guru Nanak and
their cultural —and religious inpact. in the
context of Indian and World civilizations ;
(3)To pronmote studies to - provide for

research in Punjabi 1anguage and literature
and to undertake neasures for the devel oprment
of Punjabi | anguage, literature and culture.
It wll be seen fromthe | anguage of sub-section (2) that
nowher e is there a mandate for conpel i ng Col | eges

affiliated to it either to study the religious teachi ngs of
GQuru Nanak or to adopt in any way the culture of the Sikhs.
@Qru Nanak is the founder of the Sikh religion. H's teach-
ings were inspired by a need to synthesis the essentials of
the Hi ndu and Mohamadan faith whi ch wer e al ways
irreconcilable, by preaching that in no essentials of faith
did they differ. H s was intensly a nontheistic phil osophy
of the wunit of God largely directed against idolatory
hypocracy distinction of castes, creeds and the pretentions
of priest craft. He was an inspired soul from his very
chil dhood, travelled widely and his pilgrinmges extended to
Mecca and Madina. |f the University nmakes provision for an
acadeni ¢ study and research of the Iife and teachi ngs of any
saint it cannot on any reasonable view be considered to
require Col | eges affiliated to t he Uni versity to
conpul sorily study his Iife and teachings or to do research
in them The inpugned provision would nerely indicate that
the University can institute courses of study or provide
research facilities for any student of the University
whet her he belongs to the majority or the mnority conmunity
to engage hinmself in such study or research but be it
renmenbered that this study and research on the life and
teachings of the GQuru Nanak nust be a study in relation to
their culture and religious inpact
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in the contact of Indian and world civilizations which is
nostly an academ ¢ and phil osophi cal study.
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it is however contended that as the Guru Nanak University is whol

y, mmintained out of the State funds the provision

under 4(2) .,offends Article 28(1) which is not saved by
clause 2 thereof. The ,petitioners pointed out that Section
23(1) of the Act enjoins on the State Governnent to provide
fromtime to time *such amounts by way of grants for neeting
the capital, recurring or other expenditure of the
University as it may deemfit’ and at any rate require it to
provide a mnimm annual grant of Rs. 50 lakhs to the
University for nmeeting its recurring expenditure provided
that if during any financial year the entire anount of the
aforesaid grant is not utilized for nmeeting the recurring
expenditure the wunutilized balance may with the previous
consent of the State Governnment be wutilised for neeting
capital expenditure of the University. Neither the State
CGovernment nor the University in their counter denied this
all egation and even in the counter filed during the course
of the hearing by the State of Punjab nothing was stated to
controvert the assertion that the University is wholly
mai ntai ned ~out of State funds. During the course of the
argunent s _however | earned Advocate appearing on behalf of
the State and the University suggested that this was not so
because the University getsincone fromaffiliation fees and
exam nation fees as such it cannot be said that the
University is whol 'y maintai ned out of State funds. W can
only say that this was not a serious attenpt to deny the
aver nent . The ‘income from affiliation fees and t he
exam nation fees ‘as the term’'fee’ ~ itself indicates is
something that 1is  charged for rendering the service in
respect of those two itens whichis a sort of quid-pro ,quo
and could hardly be said to be an incone for the purposes of
runni ng the University.

Even so the Petitioners have still to nmake out that  Section
4(2) inmplies that religious instructionwll be given. W
think that such a contentionis too rempte and divorced from
the object of the provision. Religious instruction is that
which is inparted for inculcating the tenets, the /rituals,
the observances, cerenonies and nodes of worship of a
particular Sect or denomination. To provide for academc
study of life and teaching or the philosophy and culture of
any great saint of India in relation to or the inpact on the
Indian and world civilizations cannot be considered as
maki ng provision for religious instructions.

Sub-Section (3) of Section 4 also does not in our view
transgress the guarantee under Article 29(1). Wether one

may like it or not, linguistic States in this country have
cone to stay. The purpose and object of these linguistic
states is to provide with
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greater facility the devel opnent of the people of that area
educationally, socially and culturally, in the |anguage of
that region but while the State or the University has @ every
right to provide for the education of the majority in the
regional medium it is subject to the restrictions contained
in Article 25 to 30. Neither the University nor the State
can provide for inparting education in a nmedium of
instruction in a |language and script which stifles the
| anguage and script of any Section of the citizens. Such a
course will trespass on the rights of those Sections of the
citizens which have a distinct |anguage or script and which
t hey have a right to conserve t hrough educati ona
institutions of their owm. 1In our view Section 4(3) does
not lend itself to the interpretation that the medium of
instruction of all affiliated Colleges has to be Punjabi

The provision, as we construe it, is for the pronotion of
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Punj abi studies and research in and the devel opment of the
Punj abi | anguage, literature and culture which is far from
saying that the University can under that provision conpe

the affiliated Colleges particularly those of the mnority
to give instruction in the Punjabi |anguage or in any way
inmpede the right to conserve their |anguage script and
cul ture.

It is again contended that while provisionis nade in Sec-
tions 4(2) and 4(3) for the study and research of the Ilife
and teachings of Guru Nanak and for the study of Punjab

| anguage, script and literature no simlar provision is made
for the study, of religious Heads of H ndus or for the study
of Hi ndi and Devnagri - script though Hindus form a
substantial portion of the population of the State. These
provisions therefore are discrimnatory and violative of
Article 14 of the Constitution. This argument in our View
is devoid of nerit. The State of Punjab is created as a
uni lingual, State with Punjabi  as its |language and if
provision is made for study of Punjabi |anguage that does
not furnish a ground for discrimnation nor can t he
provision for study of thelife and teachings of Guru Nanak
afford any cause for conplaint as in neither case as we have
noticed, is there any conpulsion on any person to undertake
such studies nor is any of the communities prohibited from
pursuing studies in respect of either Hindi or of the life
and teachings of any Hi ndu Saint. The facts of the case in
our view do not attract Article 14.

It is contended ‘that the compul sory affiliation of the
Petitioners to the University ~affects their  fundanenta

ri ght of freedom of Association as guaranteed under Article
19(1) (e), therefore the notification under Section 5(3)
affiliating themto the University is bad. It is also urged
that since the words "associated with and adnitted to any
privileges" or used in Section 5 of the Act, it would nean
that Petitioners are compul sorily forned into an Associ ation
with the University. This contention however is countered
by the Respondents who point out that the freedom of
Associ ati on under

705

Article 19(1) (c) inplies Association between citizens while
in the case of the Petitioners what is sought to be affected
is an affiliation with the University which is a corporate
body.

The right to forman association inplies that  severa

i ndi vi dual s get together and formvoluntarily an-association
with a common aimlegiti mate purpose and having a conmunity
of interests. It was sought to be suggested that the
conpul sory affiliation with the University affects the  ains
and objects of the Association, as such its freedom is
infringed. There is in our viewa fallacy in this ~argunent

which on earlier occasions had al so been repelled: - In the
Al'l India Bank Enpl oyees Association v. National |Industria
Tribunal & Os. (1), it was observed that the right

guaranteed under Article 19(1) (c) does not carry with.it a
concomtant right that the Associations shall achieve their
obj ect such that any interference in such achi evenent by any
aw woul d be unconstitutional unless it could be justified
under Art. 19(4) as being in the interests of public order
or norality. The right under Article 19(1) (c) extends
inter alia to the formati on of an Association or Union

In Raghubar Dayal Jai Prakash v. Union of India & Os. (2)
it was held that if the statute inposes conditions subject
to which alone recognition could be accorded or continued,
"it isalittle difficult to see how the freedomto formthe
Association is effected unless, of course, that freedom
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inmplies or involves a guaranteed right to recognition also
which it did not".
A reference has been made to a recent case of Snt. Dana-
yanti Narang v. Union of India & Os. (3), that a conpul sory
affiliation by statute would interfere with the right of
Associ ation. This argurment in our view is untenabl e because
in that case Parlianent passed a | aw under entry 63 of List
Il of Schedule VIl to the Constitution under which a Hind
Samel an was to be constituted which was to consist of the
first menbers of the Hindi Samel an registered under the
Societies Registration Act and all persons who becone
menbers thereof in accordance with the rules in that behalf.
This statutory Sanmel an was constituted as a body corporate
the first nenbers of which were to consist of persons who
i mediately before the appointed day were life nenbers of
the Society had been President’s of the Society or were
awar ded the Mangl a Prasad Paritoshik by the Society. There
were also other provisions by which the H ndi Sammelan
Society, /its  constitution as well as its property was
affected." I'n those circunstances it
(1) [1962] 2 S.C R 269. (2) [1963] 2 S.C R 547.
(3) Wit Petition No. 91 of 1964, decided on 23-2-71
45-1 S. C India/71
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was held that the/Act in so far as it interferes wth the
conposition of the Society in constituting the Sanmelan
violated the rights of the original nenbers of the Society
to forman Associ ati on guaranteed under Art. 19(1) (c). No
such thing was intended or effected by Section 5 of the Act.
At any rate the D. A V. College Trust ~and ' Managenent
Society is not being interfered with, by any attenpt to form
an Association with the University. W~ can . see no
infringenent of Article 19(1) (c).
The next ground of attack is in respect of the statutes made
in exercise of the powers conferred under sub-section (1) of
Section 19 of the University Act which according to the
petitioners interferes with the nanagenent of their
institutions as such violates "Article 30(1) of the
Constitution. The relevant inpugned statutes are contained
in Chapter Vrelating to adm ssion to Coll eges. These are
2(1) (a) 17, and 18 read with clause 1(2) and (3) which are
as follows
1(1)
1(2) Colleges shall be of two types nanely
University Coll eges and affiliated Coll eges.
1(3) The educational institutions and Coll eges
si tuated in the Districts of Anri tsar,
Jul | undur, Gurdaspur and Kapurthalla are
deened to be associated with and admtted to
the privileges of the University with effect
from 30th day of June 1970: These
institutions shall observe the conditions for
admi ssion to the privileges of the University
failing which the rights conferred nmay be
wi t hdr awn.
2(1)(a) A College applying for admission to
the privileges of the University shall send a
letter of application to the Registrar and
shal | satisfy the Senate
(a)that the College shall have a regularly
constituted governing body consisting of not
nore than 20 persons approved by the Senate
and including, anong others, 2 representatives
of the University and the Principal of the
Col | ege Ex-officio.
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Provided that the said condition shall not
apply in the case of Colleges nmaintained by
Gover nnent whi ch shall however have an

advi sory Committee consisting of anmong others
the principal of the College (Ex-officio) and
two representatives of the University.

17. The staff initially appointed shall be
approved by the Vice Chancel | or. Al
subsequent changes shall be reported to the
University for Vice Chancellor’s approval.
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In the case of trading institutions the
teach& pupil ratio shall not be less than

112. Non- Governnent Col |l eges shall conply
with the requirenments laid dowmn in the ordi-
nance governing service and conduct of
teachers i-n non- Government Col | eges as may be
framed by the University.
18. Non- Gover nnent- Col | eges shall conply
wi th the requirenents laid down in t he
ordi nances _governing service and conduct of
teachers in non-Government Col |l eges as may be
framed by the University.
It is contended that these provisions interfere with the
Petitioners in the managenment of their institutions, in that
the Colleges are required to constitute a regular governing
body for each of them of not nore than 20 persons to be
appr oved by the 'University Senate. O t hese, t wo
representatives of the University and the Principal of the
College are to be ex-officio nenbers. According to the
Petitioners the Managing Comrittee of their institution is
conposed of 24 nenbers under the D. A V. College Trust and
Managenent Soci ety regi stered under t he Soci eties
Regi stration Act (Act 21 of 1960). It will be observed that
under clause 1(3) if the petitioners do not conply with the
requirements under | (a) their affiliationis liable to be
wi t hdr awn. Simlarly it is stated that clause /17 also
interferes with the petitioners right to administer /'their
College as the appointnment of all the staff ~has ‘'to be
approved by the Vice-Chancell or and that subsequent -~ changes
will also have to be reported to the University for Vice
Chancel lor’s approval. W have already held that the
Petitioners institutions .are established by a religious
mnority and therefore under Article .30 this nminority ~has
the right to administer their educational institutions
according to their choice. dCauses 2(1) (a) and 17 of
,Chapter Vin our view certainly interferes with that right.
In the case of Kerala Education Bill (1) ‘dealing wth
Article 30(1) this Court observed at page 1053
"The key to the understanding of the true
meaning and inplication of the Article  under
consi deration are the words "of their own
choice". It is said that the domi nant word is
"choi ce"” and the content of that Article is as
wi de as the choice of the particular mnority
conmunity may nmeke it. The anbit of the
rights conferred by Article 30(1) has
therefore to be determined on a consideration
of the matter fromthe points of view of the
educational institutions thenselves”.
Wiile so stating it was nonet hel ess observed
"that the constitutional right to adm nister
an educational institution of their choice
does not necessarily
(1) [21959] S.C.R 0995.
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mlitate against the claimof the State to
insist that in order to grant aid the State
may prescribe reasonable regulations to ensure
the excellence of the institution to be
ai ded".
Simlarly in Rev. Sidhajbhai Sabhai & Ors. v. State Bonbay
& Anr. (1) it was held that
"Unlike Article 19 the fundanental freedom
under clause (1) of Article 30 is absolute in
ternms ; it is not made subject to any
reasonable restrictions of the nature the
fundanent al freedons enunciated in Article 19
nay be subj ect ed to. AR mnorities,
linguistic or religious have by Article 30 (1)
an absolute right to establish and adm nister
educational institutions of their choice; and
any | awor executive direction which seeks to
infringe the substance of that right under
Article 30(1) would to that extent be void.
This, however, is not to say that it is not
open to the State to inpose regul ations upon
the exercise of this right......... Regul ati on
made in the true interests of efficiency of
instruction, discipline, health, sanitation
norality, public order -and the Iike nay
undoubt edl y be inposed. ~ Such regul ations are
not restrictions on the substance of the right
whi ch is guaranteed ; they secure the proper
functioning of ~the institution, in matters
educational ".
We have already seen that in Rev. Father W Proost & Os.
v. the State of Bihar & Os. (2) the provisions of  Section
48(A) which required to selection of the teachers ' of al
affiliated Colleges including the Colleges established by
the mnorities, to be mde by the University  Service
Conmission, was held to interfere with the rights’ of the
petitioners in that case. |n that case, while the petition
was pending in the Court, Section 48(B) was added to the
Bihar State University Act whereby notw thstanding the
provisions of Section 48(A) exenption was given to the
mnority institutions to make appoi ntments with the approva
of the Comm ssion and the Syndicate, the petitioners clained
exenption under Section 48(B) and submitted that as  an
affiliated College established by a mnmnority based on
religion or language they are exenpted from Section 48(A)
and that if this petition was accepted they wll" wthdraw
the petition which had beconme superfluous. Even this prayer
was not acceded to by the State and consequently it was held
that they were entitled to the exenption clained. Thi s
decision is not therefore an authority for the proposition
that even the requirenent that the staff of a mnority
educational institution
(1) [1963] 3 S.C. R 837. (2) [1969] 2 SSCR 73
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be appoi nted, dism ssed or renoved only with the approval of
the University or the State does not infringe the fight to
admini ster the institution guaranteed under Article 30(1).
In our view there is no possible justification for the
provi sions contained in clauses 2(1) (a) and 17 of Chapter V
of the statutes which decidedly interfere with the rights of
managenent of the Petitioners Colleges. These' provisions
cannot therefore be nmade as conditions of affiliation, the
non-conpliance of which would involve disaffiliation and
consequently they will have to be struck down as offending
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Article 30(1).
Clause 18 however in our view does not suffer fromthe sane
vice as C ause 17 because that provision in so far as it is
appl i cabl e to the mnority institutions enpowers t he
University to prescribe by regul ati ons governing the service
and conduct of teachers which is enacted in the |arger
interests of the Institutions to ensure their efficiency and
excel | ence. It may for instance issue an ordinance in
respect of age of superannuation or prescribe mininmm
qualifications for teachers to be enployed by such
Institutions either generally or in particular subjects.
Uniformity in the conditions of service and conduct of
teachers in all non-CGovernnent Colleges would nake for
harmony and avoid frustration. O course while the power to
nmake ordinances in respect of the matters referred to is
unexceptional the nature of the infringement of the right,
if any, under Article 30(1) will depend on the actua
pur pose and i nport of the ordi nance when nade and the nanner
in which'it is likely to affect the adnmnistration of the
educational institution, about which it is not possible now
to predicate.
There is then the |arger question which has been urged at
sone length namely that having regard to Section 72 of the
Reorgani sation Act the State |egislature is not conpetent to
enact Section 5 /of “the Act which enpowers the State
CGovernment by Notification to compul sorily disaffiliate from
the Punjab University all Colleges including-the Colleges of
the minorities situated in the areas which are now i n Punjab
and affiliate themto the University. Section 72 of the
Reor gani sati on Act and Section 5 of the Act are as follows :
Section 72(1).-Save as otherw se expressly
provided by the foregoing provisions of this
part, where any body ,corporate constituted
under a Central Act, State Act or Provincia
Act for the existing State of Punjab or any
part thereof serves the needs of the successor
States or has, by virtue of the provisions of
Part 11, becone an inter.State body corporate,
then the body corporate shall, on- .and from
the appointed day, continue to function and
operate in those areas in respect of which it
was functioning
710
and operating immediately before that day,
subj ect to such directions as-nay fromtinme to
time be issued by the Central Governnment unti
other provision is nade by |law.in respect of
the said body corporate.
(2)Any direction issued by the  Centra
CGover nent under sub-section (1) in respect of

any such body corporate may i ncl ude a
direction that any |law by which the said body
corporate is gover ned shal I, in its
application to that body corporate, have
ef fect, subject to such exceptions and
nodifications as nmay be specified in the
direction.

(3)For the renmoval of doubt it is hereby

declared that the provisions of this Section
shall apply also to the Punjab University
constituted wunder the Punjab University Act,
1947, the Punjab Agricultural Uni versity
constituted under the Punjab  Agricultura
University Act, 1961 and the Board constituted
under the provisions of Part IIl of the Sikh
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Gurdwaras Act, 1925.

(4) For the purpose of giving effect to the
provisions of this sectionin so far as it
relates to the Punjab University and the
Punjab Agricultural University referred to in
sub-section (3) the successor State shall make
such grants as the Central Governnment may,
fromtinme to time, by order, determ ne

Section 5(1)-The State GCovernnment nay, by
Notification specify the linmts of the area in
whi ch the University shall exercise its powers
and performits duties.

(2) Notwi t hstanding anything contained in
any other law for the tinme being in force, no
educational institution beyond the limts of
the area specified under subsection (1) shal
be associated wth or adnmtted to any
privileges of the University.

(3)Notwi thstanding anything contained in
any other law for the time being in force, any

educational ~institution situated wthin the
limts of the area specified under sub-section
(1) shall, with effect fromsuch date as nay

be notified in this behalf by the State
Government be deened to be associated with and
admtted to the privileges of the University
and | shall cease to be associated in any way
with, or be admitted to any privileges of the
Punj ab University; and different dates may be
appoi nted for different institutions.

The provisions of sub-sections (1) and (2) of Section 72 of

the Reorganisation Act are simlar tothose contained in

Section 109
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of the States Reorganisation Act 1956 except that for
r enoval of doubts sub-section (3) has specified the

institutions naned therein as being governed by sub-sections
(1) and (2). Sub-section (4) is consequential on’ the two
Uni versities bei ng made subject to the said provisions by
requiring the successor state to make such grants to them as
the Central Government may fromtine to tinme by order
det er m ne.

The State Governnent had by Notification of the 16th~ March
under sub-section (1) of Section 5 of the Act specified the
districts as the areas in which the Universities ~shal
exercise its powers and performits duties and under sub-
section (3) of the said Section, it further —notified 30th
June 1970 as the date from which the educat i ona
institutions situated within the limts of the areas so
specified in the notification shall be deened to be
associated with and adnitted to the privileges- of the
Uni versities.

The contention of the Petitioners is that since ‘under
Section 72 of the Reorganisation Act it is the Central
Gover nirent which is vested with the power to i ssue
directions in respect of the Punjab University or the Punjab
Agricultural University and/or to anmend and alter the
provisions of the Punjab University Act or the Punjab
Agricultural University Act, the State Legislature is not
conpetent to legislate in respect of the said University or
Universities without the necessary directions of the Centra
CGover nrent . This is sought to be justified on the ground
(a) that in respect of the Punjabi University the extension
of jurisdiction of the University by a notification under
the rel evant provisions of the Punjabi University Act issued
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by the State Governnent, the Central Governnent had issued a
direction disaffiliating the Colleges situated in those
areas which were affiliated to the Punjab University, (b)
that as the Reorganisation of the State of Punjab itself
i nvol ved various matters upon whi ch the successor States nay
not be agreed Parlianent by |aw had in exercise of the power
vested in it, enacted provisions enpowering the Centra
Covernment to give, directions in the interests of both the
States, which directions had the affect of mmking a change
in the then existing | aw governing the Corporate bodies till
such time as both the States agreed. Though it is subnmitted
that this power is transitory nonetheless it is effective
till such tine as the Central Governnent in agreenent with
the States concerned pernmits themto |egislate in respect of
the body corporate by giving necessary directions in that
behal f.

On the other hand it is contended by the Respondents inter-
alia (1) that ~under item 11 of List Il of the Seventh
Schedul e to the Constitution education being a State subject
the State Legislature alone and not Parlianent, is conpetent
to legislate in respect-of Universities, support being
gat hered for this subm ssion from
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the provisions of Sections 88 and 89 of the Reorganisation
Act under Wiich the l'awin force inmmediately before the
appoi nted day coul d be otherw se provided for, or altered,
repeal ed or anended only "by a conpetent | egislature" which
in the context is that |egislature which is conpetent to
| egi slate wunder any of the entries in List I, Il or wunder
the concurrent List LIl _of the Seventh Schedule;  (2) that
the law referred to in subsection (1) of Section 72 of the
St at es Reorgani sati on Act which could take away the power of
the Central CGovernnent to give directions fromtinme to tine
as may be necessary in respect of the ’'functioning and
operating’ of corporations including those in respect of the
two Universities referred to in sub-section (3) is the State
law, as it could not have been the intention of Parlianent
to deprive the States of their legislative powers by / neans
of a law nade wunder Article 4 to give effect to the
Reor gani sati on of the States by having recourse to the power
to make supplenental, incidental and consequential pro-
visions ; (3) that Parliament itself understood that it ~ has
no power to legislate in respect of one of the two
Universities nanely the Punjab Agricultural University when
it enacted the Haryana and Punjab Agricultural ~ University
Act 16 of 1970, pursuant to the resolution of t he
| egi slature of the State of Punjab and Haryana under cl ause
(1) of Article 252 of the Constitution in which it was
categorically stated, as is apparent fromthe resolution of
the legislature of Haryana produced before us, that as
| egi sl ation had to be undertaken under entries 11 and 32 of
l[ist 11 in the Seventh Schedul e and as "Parlianent ‘has no
power to nake a law for the State except as provided under
Article 249 and 250 thereof" it "shall by | aw make provision
for the dissolution of the aforesaid Punjab Agricultura
University.... for setting up a separate Agricul tura
University............ for vesting the rights and
liabilities of the University so dissolved in the University
to be so set up and for all nmatters connected therewith or
incidental thereto", and (4) that in any case in a petition
under Article 32 this Court cannot go into the question of
| egi sl ative conpetence if the law that is inmpugned does not
in any way affect the fundanmental rights of the petitioners.
We have already found that none of the provisions of the Act
of fend any fundanmental rights of the Petitioners. But it is
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contended on behalf of the Petitioners that in a petition
under Article 32 once it is alleged and a prima facie case
is mde out that the fundanental rights of a citizen are
threatened or violated this Court is not only bound to
entertain it for determning to what extent the allegation
is valid but 1is also bound to go into the question, if
raised, that the |law under which it is alleged that his
fundanental right is infringed is invalid on the ground of
want of |egislative conpetence. There are two facets to
thi s submi ssion.
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Firstly whether ultimtely any fundanental right in fact is
threatened or violated, so long as a prima facie case of
such a threat or violation is nade out a petition under
Article 32 nust be entertained. Secondly once it is
entertained irrespective of whether it is found ultinmately
that in fact no fundamental rights of the petitioners are
i nvaded” the vires of the legislation or the conpetence of
the legislature to enact the inpugned |egislation nust be
gone into and deternmined. Wile the first proposition is
valid, the second is not.
Shri  Tarkunde the | earned Advocate for the Respondents in
Wit Petitions Nos. 353 and 354 of 1970 which were heard
i medi ately after these petitions has raised a contention
simlar to that raised in the second submission in support
of which he referred to the case of Mohammad Yasin v. The
Town Area Conmittee, Jalalabad & Anr., (1). W do not think
that this decision supports .his contention because in that
case it was held that in theabsence of an wvalid I|aw
authorising the Town Committee to |levy any fees otherw se
than for the use of any imovable property vested in or
entrusted to the Managenent of the Town Conmittee such
illegal inposition nmust undoubtedly operate as an' illega
restraint ,and must infringe the unfettered right 'of the
whol esale dealer to carry on his ~occupation, trade or
busi ness which is guaranteed to himby Article 19(1) (g) of
the Constitution. |In that case the levy on the petitioner
as a whol esal e deal er was held to be obviously ultra /'vires
the powers of the Commttee and therefore the bye-law under
whi ch such a fee was levied could not be said to constitute
a valid law which alone may under Article 19(6) of the
Constitution inpose a restriction on the right conferred by
Article 19(1) (g). It is, therefore, clear that as long as
the petitioner mmkes out a prima facie case that his
fundanental rights are affected or threatened he cannot be
prevented from chall enging that the | aw conplained of which
affects or invades these rights is invalid because of want
of legislative conpetence. |In Chiranjilal Chowdhuri v.. The
Union of India & Os. (2), Mikherjea, J., as he then was
gave expression to a simlar view as to the maintainability
of a petition under ,Article 32. At page 899 he said
"To make out a case under this Article, it s
i ncumbent upon the petitioner to establish not
nmerely that the | aw conplained of is beyond
the conpetence of the particular |egislature
as not being covered by any of the itens in
the legislative lists, but that it affects or
i nvades his fundanental rights guaranteed by
the Constitution, of which he could seek
enf orcenent by an appropriate wit or
order".
(1) [1952] S.C.R 572.
(2) [1950] S.C.R 869.
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It is apparent therefore that the validity or the invalidity
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of the inpugned law. on the ground of |egislative conpetence
should purport to infringe the fundanental rights of the

petitioner as a necessary condition of its bei ng
adj udi cat ed. But if in fact the | aw does not, even on the
assunption that it is wvalid, infringe any fundanenta
rights, this Court wll not decide that question in a
petition wunder Article 32. The reason for it is obvious,
nanely that no petition under Article 32 will be entertained

if fundanmental rights are not affected and if the inpugned
law does not affect the fundamental rights it would be
contrary to this principle to determ ne whether that law in
fact has |egislative conmpetence or not.
Gaj endragadkar J., as he then was in Khyarbari Tea Co. Ltd.,
& Anr. v. State of Assam (1), while dealing with a challenge
to, the wvalidity of Section 24 of the Assam Taxation on
Goods Act 1961 said at page 1009
"There may be sonme force in this contention,
but we do not see how the petitioners can be
perm tted to challenge the validity of Section
24 ~when it is not alleged by them that any
action is proposed to be taken against them
under the said Section. |In dealing with the
petition under Article 32 this Court would
naturally confine the petitioners to the
provisi ons of the inpugned Act by which their
fundanental rights are either affected or
threatened. That is why we are not satisfied
that it is necessary to. decide the question
about « the wvalidity of Section 24 in the
present proceedings”.
In Saghir Ahmad v. State of U~ P. (2) it was held that when
the enactment on the face of it is found to violate the
fundanental rights guaranteed under Article 19(1) (g) of the
Constitution it must be held to be-invalid unless those who
support the legislation can bring it within the purview of
the exception laid down in clause 6 of the Article but if
the Respondents did not place any materials before the Court
to establish that the |egislation cones wi t'hin the
permssible limts of clause 6, it is surely not for the
Appel l ants to prove negatively that the |egislation was not
reasonable and was not conducive to the welfare of the
conmunity. There are other such instances where this Court
has drawn an initial presunption of constitutionality when a
statute was i mpugned as bei ng unconstitutional
This being the legal position in our view when once an im
punged |aw does not affect the fundanmental rights of the
petitioners
(1) [1964] 5 S.C R 975.
(2) [1955] S.C.R 707 & 726.
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as in this case we have founded it to be so, it is not
necessary to go into the question of |egislative conpetence
or to decide on the validity of Section 5.
W have therefore no hesitation in holding that the
notification under which the Coll eges have been affiliated
to the Universities is legally valid and from the date
speci fied therein Petitioners Colleges cease to be
affiliated to the Punjab University. 1In the result these
petitions are allowed to the extent that clause 2(1) (a) and
Clause 17 of Chapter V of the statutes are struck down as
affecting the fundanmental rights of the petitioners, but in
the circunstances w thout costs.
K. B. N Petition partly all owed.
716
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