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ACT:

Institutes of Technology ~Act, 1961-Statute 13, «cl. (9)
framed wunder s. 27-Probationer-Term nation of Ser vi ce-
Attitude or t endency di spl ayed by enpl oyee valid
consi deration-Term nati on based on such considerati ons not
puni shient .

HEADNOTE:

The appellant, a scientist, was appointed tothe staff of
the respondent institute on probation. He had executed a
bond to serve the Kerala University but this fact was ' never
di scl osed by him He adopted an attitude questioning the
Rules and Regulations of the Institute as well as every
order nmde by the superior authorities, he even threatened
| egal proceedings at every stage. He had barely been in the
service of the Institute for a short time when he wanted to
take up service elsewere. When the question of his
confirmati on canme up before the Board of CGovernors it was
recorded that the Board had come to know for the first time
that while the appellant had executed a bond to serve the
Kerala University he did not disclose that fact ~when  he

applied to the Institute. 'lbis, in the ~opinion of the
Board was "serious transgression of well known convention
and etiquette". The Board, after considering all the

aspects and perusing the confidential reports cane to. the
conclusion that it would not be desirable in the interest of

the Institute to retain the services of the appellant. It
was therefore resolved that his services be terminated with
a nmonth’s notice in terns of the order of appointnment. The
appel | ant filed a petition wunder Art. 226 of t he
Constitution challenging the order of term nation. He

relied on cl. 9 of Statute 13 franed under s. 27 of the
Institutes of Technology Act, 1961 which provided that no
order inposing any penalty shall be passed without giving a
reasonabl e opportunity of showi ng cause against the action
proposed to be taken ill regard to a menber of the staff.
The Hi gh Court held that although the Board of Governors
took note of the fact that the appellant had conmtted a
breach of a Covenant with the Kerala Governnent and that he
had insisted on certain benefits which he was not entitled
to it could not be said that his services had been
term nated by way of punishment. Dismissing the appeal to
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this Court,

HELD: A probationer or a tenporary servant can be
di scharged if it is found that he is not suitable for the
post which he is holding. Suitability does not depend

merely on the excellence or proficiency in work. A
particul ar attitude or tendency di splayed by an enpl oyee can
well influence the decision of the confirmng authority

while judging his suitability or fitness for confirnmation.
In the present case, if the Institute thought that a person
of the appellant’s type would not be suitable for being
confirmed as a nenber of the staff of the Institute the
order dispensing with his services could not be regarded as
penal action taken with the object of inflicting punishment.
[ 559H 5608B]

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2263 of
1968.
556
Appeal fromthe judgnent and order dated August 4, 1964 of
the Madras High Court in Wit Appeal No. 337 of 1963.
M C. Chagla and R Gopal akri shnan, for the appell ant.
S. T. Desai, C. N S Chengal verayan and A V. Rangam
for the respondent.
The Judgnent of the Court was delivered by
Grover, J.--This is an appeal by certificate froma judge-
ment of a division bench of the Madras Hi gh Court affirmng
the decision of a learned single judge rejecting the
petition filed by the appellant under Art. 226 of the
Constitution to quash an order passed by the respondent
Institute on April 26, 1963 which had the effect of
term nating his services.
The appellant had a distinguished academi c career. After
passing the Master’s degree in Organic Chemstry from the
Lucknow University he obtained a Doctorate from the Royal
School of Mning of the University of London. He got a Post
Graduate Diploma fromthe Inperial College of Science and
Technol ogy, London. He worked for sonetine and was enpl oyed
successively in some of the Universities in the United
States of Anerica. Since the year 1960 the —appellant  had
been nmmking efforts to get enploynent in the respondent
Institute. This Institute is one of the four Institutes  of
Science and Technol ogy which have been ~declared to be
institutions of national inportance. It has a Board of
CGovernors, t he Chairman and Menbers of whi ch are
di stingui shed educationists, scientists and teachers. By a
letter dated January 8, 1962 the appellant was offered the
post of the Assistant Professor of Extracting Metal lurgy at
the Institute. Condition No. 2 was as foll ows:
"The post is permanent. Your appointment how
ever is made on probation for a period of one
year. Subj ect to satisfactory conpl etion of
probation, you will be confirmed in the post.
During the period of probation your services
nmay be terminated by one nonth’s notice on
ei ther side.”
This offer was accepted by the appellant. By a resolution
of the Board of CGovernors dated March 1, 1962 the action of
the Chairman in accordi ng approval to the appoi ntrrent of the
appel l ant was confirned. The appellant joined the staff of
the Institute on May 23, 1962.
It is sonmewhat unfortunate that a distinguished scientist of
the caliber of the appellant did not comence his career in
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the Kerala University. According to the Institute this fact
was never disclosed by him It has been noticed in the
judgrment of the High Court that according to the statenent
of the Director of the Institute in his affidavit to which
no exception was taken by the appellant in his reply the
latter adopted an attitude questioning the Rules and
Regul ations of the Institute as well as every order nade by
t he superi or authorities; he even t hr eat ened | ega
proceedi ngs at every stage. |In spite of that, on January
31, 1963 the Director gave an assurance to the appellant
that he did not want nenbers of the staff to quit the
Institute on differences of opinion on matters which were
conpl etely non-academic. On March 21, 1963 a report on the
work done by the-appellant was called for with a view to
placing it before the Board of Governors. That report was
submitted by the —appellant. ~A neeting of the Board of
CGovernors was held on April 15, 1963. Item 27 of the agenda
of that —neeting related to the consideration of certain
representations made by the appellant. The Board rejected
the appeal against -the decision of the Director in the
matter of allotnent of a C type quarter. It also confirned
the Director’s decision that the application submtted by
the appellant for a post in the Benaras H ndu University be
wi t hhel d. The Board nade a note of the fact that there was
no provision in the lnstitute Medical Attendance Rules for
charges of X-ray done in a private Radiological Institute
and rei nbursement of charges relating to taxi hire incurred
by the appellant in taking his wife to and fromthe hospita
in the absence of a certificate fromthe authorised  nedica

att endant. Item 28 related to the question of the " satis-
factory compl etion of probation of ‘Assistant Professors and
their confirmation. It was recorded that the Board had cone

to know for the first time that while the appellant had
executed a bond to serve the Kerala University he /did not
di scl ose that fact when he applied to the Institute. Thi s,
in the opinion of the Board, was " serious transgression of
wel | known convention and official etiquette®. The Board,
after considering all the aspects  and pur sui ng the
confidential reports by the Head of the Department in
respect of the work of the appellant, cane to the concl usion
that it would not be desirable in the interest” of the
Institute to retain the services of the appellant. It~ was,
therefore, resolved that his services be ternminated with a
nonth’s notice. The Secretary of the Board of ~ Governors
thereafter sent a letter to the appellant dated April 23,
1963 informng himthat the Board had decided to termnate
his services and a nonth’s notice was being given to him in
vi ew of clause 2 of the order of appointnent.

The appellant filed a petition under Art. 226 of the Consti-

tution. H's main plea was that no reasonable opportunity
had been afforded to himto show cause against the order
termnating his services and therefore the sane was illega
and invalid. The
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allegations made by the appellant were controverted on
behal f of the Institute.

The | earned single judge, who heard the wit petition con-
sidered the question of the applicability of Art. 311 of the
Constitution to the case of the appellant. It was held by
him that the appellant was not in the civil service of the
Union and could not claimthe benefit of the aforesaid
Article. Even otherw se the |earned judge was not inclined
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to agree that the circunstances in which the services of the
appel l ant were term nated warranted the conclusion that he
had been discharged by way of punishnent. The appel | ant
filed an appeal under clause 15 of the Letters Patent of the
Hi gh Court. Before the division bench the correctness of
the decision of the learned single judge with regard to the
applicability of Art. 311 was not contested. Reliance was
sought to be placed on the provisions of Statute 13 franed
under S. 27 of the Institutes of Technol ogy Act, 1961 under
whi ch the respondent Institute had been incorporated as a
body corporate. Clause 5 of that Statute conferred power on
the appointing authority to termi nate the services of any
menber of the staff wi thout notice and without any cause

bei ng assigned during the period of probation. Clause 9
gave the penalties which could be inposed on a nenmber of the
staff. Renoval and dismissal fromservice were included
among those penalties. It was provided that no order

i mposing ~any penalty shall be passed wthout giving ?a
reasonabl e opportunity of show ng cause against the action
proposed to be taken in regard to .a nenber of the staff.
The divi sion bench was satisfied that Statute 13 prescribed
the terns and conditions of permanent enployees of the
Institute. Statute 14 related to the conditions of service
of tenporary enpl oyees. ~Although probationers could not be
terned as pernmanent enpl oyees the conditions of their tenure
were also governed by Statute 13. If the services of a
probati oner were, therefore, term nated by way of puni shrment
without follow ng the procedure prescribed by clause 9 of
Statute 13 it woul d be conpetent for the Hi gh Court to issue
an appropriate wit: The division bench proceeded to
exam ne the circunstances which led to the resolution of the
Board by which his services were term nated. ~The concl usi on
which was arrived at was that although the Board of
Governors took note of the fact that ~the appellant had
conmitted a breach of a covenant-with the Kerala Governnent
and that he had insisted on certainbenefits to which he was
not entitled it could not be said that his services had been
terminated by way of punishrment. It was possible'that the
di ssatisfaction of the Board with the conduct of, the
appel l ant formed the notive for the ultimte order passed-by
it but that was quite different from ternm nating his
services as a neasure of punishnent.

559

M, M C. Chagla for the appellant has forcefully enphasised
the background and the circunstances which pronpted the
making of the order terminating the services of t he
appel | ant . Accordi ng to him the appel | ant was a
di stingui shed and prom sing scientist whose services would
have been of i mmense advantage to the Institute and nerely
because he insisted on certain benefits which he conceived
to be his just dues and wanted to advance and further his
prospects in the Benaras Hindu University by getting an
assignment there, his services were dispensed with without
his being told what the charges against himwere and wt hout
his having any opportunity of giving an explanation  or
satisfying the Board that whatever he had done was fully
justified and did not merit any action being taken against
him M. Chagla pointed out that it is such treatnent neted
out to our scientists and technol ogists that there was so

much brain drain fromthis country. Indeed the appellant
has now taken up a highly renunerative and inportant
assignment in the United States. It is true that every one

who has good of the country at heart should endeavor to
retain the services of scientists and technol ogi sts of high
repute so that the institutions in this country could take
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advantage of their scholarship and research. At the sane
time the scientists or scholars who have distinguished
thenselves in foreign countries should also consider it a
part of their duty and obligation to contribute to the
i mparting of education and advancenent of research in their
own country even though it be at a sacrifice of nonetary and
ot her benefits which foreign countries can offer but which
it is not possible to obtain here. The present case is a
typical one of a scientist who started making conplaints
about rei nbursenent charges of x-ray and taxi fare and ot her
small  matters as soon as he joined the Institute and even
though he had entered into a bond with the Keral a Gover nnment
to serve the Kerala University he did not apparently take
the permssion of the Kerala Government or University for
wor ki ng el sewhere. He had barely been in the service of the
Institute for a short tine when he wanted to take up service
with the Banaras Hindu University when a vacancy arose
there. No one  can blame the appellant for his natura
desire to i mprove hi's prospects but if the Institute thought
that a gentleman of his type would not be suitable for being
confirmed as —a nmenber of the staff of the Institute the
letter dispensing with his services could not be regarded as
a penal action taken w'th the object of inflicting
puni shment on him

It is well settled/'that a probationer or a tenporary servant
can be discharged if /it is found that he is not suitable for
the post which he is holding. This can be done wthout
conplying with the provisions of Art. 311(2) unless the

services are ternminated by way of punishment. Suitability
does not depend nerely on the
560

excel l ence or proficiency in work. There are nmany  factors
which enter into consideration for confirm ng a person who
is on probation. A particular attitude or t endency
di spl ayed by an enpl oyee can well influence the decision of
the confirmng authority while judging his suitability or
fitness for confirmation.

In the present case the Board of Governors consisted ' of a
nunber of distinguished and well  known academ cians and
teachers. Al though there is a nention in the resolution
about the confidential reports by the head of the departnment
and the Director but they have not been placed on - the
record. Even assuming that those reports were favourable so
far as the academ ¢ work of the appellant was concerned the
Board was entitled to take into consideration the ~other
matters whi ch have already been nentioned for the purpose of
deci di ng whet her he should be confirmed or whet her he shoul d
be given a notice of one nonth as per the terns of the
letter of appointnent. The Board decided to  adopt/ the
latter course. By no stretch of reasoning can it be said
that the appellant had been punished and that his< services
had been di spensed with as a penal neasure.

It has been pointed out to us by M. Chagla that subsequ-
ently also wherever an inquiry has been nmade from the
Institute about the work and conduct of the appellant the
certificate which has been sent is in such terns that the
appel l ant cannot expect to get any gainful enploynment in
this country. This, it is subnmtted, shows what the

approach of the Institute was. W are not directly
concerned with this matter in the present appeal but we have
no doubt that the Institute will not adopt any such attitude

which may stand in the way of the appellant getting any
ot her enploynent in this country or in any other country.
The appeal fails and it is dismissed. There win, however,
be no order as to costs throughout.
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K. B. N Appeal dism ssed. -
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