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ACT:

"Oficer"-Tests to deternmine who is an ’'officer’ -Mta
exam ner, called /chaser, in Railway Carriage workshop-

Whet her officer Indian Penal Code (Act XLV. of 1860), s.
21(9)-Prevention of Corruption Act (lLI" of 1947), s. 2.

HEADNOTE

The appellant was a Cass Il servant enployed as a netal
examner, also called chaser, in the -Railway Carriage
Wor kshop at Ajnmer. He accepted a sumof Rs. 150 as illega
gratification for securing a job for some person. He was

charged wunder s. 5(1)(d) of the Prevention of Corruption
Act, 1947 (Act Il of 1947). The appellant contended that he
was not an "officer" within the neaning of the termused in
s. 21(9) of the Indian Penal Code and so could not be a
public servant for purposes of Act Il of 1947. It was found
that the appellant was worki ng under the W rks Manager who
was certainly an officer of the Government and the duties
which he perforned were i mediately auxiliary to those of
the Works Manager who was also arnmed with sone authority  or
representative character qua the CGovernnent.

Hel d, that the appellant was an officer w thin the  meaning
of s. 21(9) of the Indian Penal Code and, therefore, a
public servant within the neaning of s. 2 of Act| 11 of 1947.
The true test in order to determi ne whether a person i's an
of ficer of the Government, is:-" .

(1) whether he is in the service or pay of the Government
and

(2) whether he is entrusted with the performance of
any, public duty.

The public duty may - be either,a function of - -the
CGovernment delegated to himor nay be a duty imediately
auxiliary to that of soneone who is an officer of the
Gover nment .

Beg. v. Rampjirav Jivbajirav ([1875] XI|I Bom HCR 1),
expl ai ned.

Nazarmuddi n V. Queen-Enpress, ([1900] I.L.R 28 Cal. 344) and
Ahad Shah v. Emperor (A 1.R 1918 Leh. 152), relied on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 146 of
1954, -

Appeal fromthe judgnent and order dated the 27th Novenber
1954 of the Court of Judicial Com

683

m ssioner at Ajner in Crimnal Appeal No. 15 of 1954 ari sing
out of the judgnent and order dated 25th August 1954 of the
Court of Special Judge at Ajnmer in Crinminal Case No. 5 of
1953.

B. P. Maheshwari, for the appell ant.

C. K. Daphtary, Solicitor-General for India, Porus A Meht a,

H. R Khanna and B. H Dhebar, for the respondent.

1956. Sept enber  21. The Judgnent of the Court was
del i vered by

BHAGMTI J.-This Appeal with a certificate of fitness under
article 134(1)(c) of the Constitution against the decision
of the Judicial Comrissioner at A ner raises an imnportant
guestion ‘as to the connotation of the word "officer"
contai ned in section 21(9), Indian Penal Code.

The appellant-was a Cass 1Il servant enployed as a neta
examner, also called Chaser, in the Railway Carriage
Wor kshops at Ajmer. | He was charged under section 161
I ndi an Penal Code wi'th having accepted from one Nanak Singh
currency notes of the value of Rs. 150 as illega
gratification as a nmotive for securing a job for one Kallu.
He was al so charged under section 5(1)(d) of “Act Il of 1947
wi th abusing his position as a public servant and obtaining
for hinmself by corrupt or illegal neans pecuniary advantage

in the shape of Rs. 150 fromthe said Nanak Singh. He was
further charged with having commtted an offence under
section 420, Indian Penal Code for having induced the said
Nanak Singh to deliver to himcurrency notes of the value of
Rs. 150 by dishonest representation that be could secure a
job for the said Kallu. The learned Special Judge, State of
Ajmer, who tried himin the first instance for the said
of f ences convicted him of the offence under section
161, I ndian Penal Code as also the offence under section

5(1) (d) of Act Il of 1947 and sentenced him to /suffer
ri gorous i mpri sonnent for six nmonths and one  year
respectively in regard to the sane, both the sentences to
run concurrently. 1In so far,
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however, as it was not proved that the appellant ~did not
bel i eve when he accepted the noney that he could secure or
would try to secure a job for Kallu, it was held that no
case under section 420, Indian Penal Code was made out and
he was acquitted of

that charge

The appeal taken to the Judicial Conmissioner, State of
Ajrmer, by the appellant failed and on the 10th “Decenber

1954, the learned Judicial Conmm ssioner granted to the
appel lant a certificate of fitness for appeal on two  nain
grounds, viz., (1) whether the appellant was an "officer”
within the neaning of clause (9) of section 21, Indian Pena

Code, and (2) whether the provisions of section 137 of the
Rai | ways Act excluded all railway servants from the
definition of public servants except for purposes of
Chapter’ IX, Indian Penal Code.

Concurrent findings of fact were reached by both the Courts
bel ow on the question as to whether the appellant accepted
Rs. 150 from Nanak Singh as and by way of illegal
gratification and these findings could not be and were not
chall enged before wus by the learned counsel for t he
appel | ant . The only questions which were canvassed before
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us were the two |l egal points which forned the basis of the
certificate of fitness for appeal granted by the |earned
Judi ci al Commi ssioner, State of Ajner, to the appellant.

The second question has now beconme academnmical in the facts
of the present case by virtue of a decision of this Court in
Ram Krishan v. Delhi State(1l), which |lays down that before
the anmendnment of section 137 of the Railways Act by Act 17
of 1955 railway servants were treated as public servants
only for the purposes of Chapter |X |Indian Penal Code, but
in any event they were public servants under the Prevention
of Corruption Act (Act Il of 1947). In so far as the
appel l ant has, in our -opinion, been rightly convicted of
the offense wunder section 5(1)(d) of Act If of 1947 and
awar ded the sentence of rigorous inprigonnent for one year
the question whether hewas rightly convicted of the offence
under section 161

(1) A 1.R 1956 S C 476.

685.

I ndian. Penal ~ Code~ for which he was awarded the |esser
sentence " of six nonths’ rigorous inprisonnent has becone
nerely academical and the only question which remains to be
consi dered by us here i s whether he-was an "officer” wthin
the meaning of section 21 (9), Indian Penal Code.

The provisions of lawinregard to the first question may be
conveniently set out at this stage: -

Section 2 of the Prevention of Corruption Act Il of 1947
provi des: -

"for the purposes 'of this Act "public servant" neans a
public servant as defined in section 21 of the Indian Pena
Code".

Section 21, Indian Penal Code provides so far as is rel evant
for the purposes of the present appeal

"The words 'public servant’, denote a person falling under
any of the descriptions hereinafter follow ng, nanely,
Ninth..................... and every officer in the
service or pay of the CGovernment or renunerated by fees or
conmi ssion for the performance of ‘any public duty".

There is no doubt that the appellant was. in the service or
pay of the Governnment -and was performng the duty of a
netal exam ner known as Chaser in_ the Railway Carriage
Wor kshops at Ajmer and was thus performing a public duty.

It was, however, contended that the appellant was not  an
officer within the neaning of that termas used in section
21(9), Indian Penal Code. An Oficer, it was contended, ~ on
t he aut hority of Reg. vVv. Ramgjirav jivbajirav and
another (1), nmeant one to whom was del egated by the  supremne
authority sone portion of its regulating and coercive powers
and who was appointed to represent the State in_ its
relations to individual subjects. According to the -dictum
of West, J., the word "officer" neant sone person _enployed
to exercise to some extent and in certain circunstances a
del egated function of CGovernnent. He was either hinself
armed with some authority or repre-

(1) XIl Bom HCR 1

386
sentative character or his duties were imedi ately auxiliary
to those of some one who was so arnmed. |t was, therefore,

contended that the appellant being a nmetal exam ner known as
Chaser in the Railway Carriage Wrkshops had not del egated
to him by the supreme authority sonme portion of its
regulating and coercive powers nor was he appointed to
represent the State in its relations to individual subjects.
He was neither arned with some authority or representative
character nor were his duties inmediately auxiliary to those
of some one who was so arned. He was not enployed to
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exercise to some extent and in certain circunstances the
del egated function of Governnent and, therefore, was not an
"officer" within the nmeaning of that termas used in section
21(9), Indian Penal Code. |If he was thus not an officer of
the CGovernment, he could not be a public servant within the
meani ng of section 21, Indian Penal Code nor could he be a
public servant for the purposes of Act 11 of 1947 and could
not be convicted of the of fence under section 5(1)(d) of Act
Il of 1947.

It has to be noted, however, that the case before the
| ear ned Judges of the High Court of Bombay in 12 Bonbay Hi gh
Court Reports 1, concerned an |zaphatdar, that is a |essee,
of a village who bad undertaken to keep an account of its
f orest revenue and pay a certain proportion to t he
Governnment, keeping the remainder for hinmself and the
guestion 'that arose for the consideration of the Court was
whet her such a person was an officer within the meaning of
section 21(9), Indian Penal Code. It was in this context
that the aforesai d observations were nade by West, J., and
the Court ~came to the conclusion that Deshnukhs and
Deshpandes  woul d be sufficiently within the nmeaning of the
clause they being appointed to performfor the State a
portion of its functions or to aid those who were its active
representatives but ‘not so an |zaphatdar or the | essee such
as the accused. He was not an officer but a mere contractor
bound by his engagenent but not -by the terms of his office
or enploynent to pay a certain proportion to the Governnent.
There was no del egation to himof any
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authority for coercion or -interference nor was he an
assi stant appointed to help any one who was vested wi th such
aut hority. The duties which he perfornmed were contractua
duties fraudul er deception in the discharge of which m ght
subject him to punishnent for cheating but not duties
attached to any office conferred on himor his predecessor
intitle, failure to performwhich with integrity coul d nake
him liable, as an officer, ‘to the special penal ties
prescri bed for delinquent public servants.

This decision in 12 Bonbay H gh Court Reports 1, cane'to be
considered by the Calcutta H gh Court in -Nazamuddin v.
Queen- Enpress(1). The petitioner in that case was a peon
attached to the office of the Superintendent of the Salt
Departnment in the district of Mzafferpur and he had been
convicted under section 161, Indian Penal Code. The
contention urged on behalf of the petitioner was that he did
not fall within the terns of the last portion of clause (9)
of section 21, Indian Penal Code which declared "every
officer in the service or pay of CGovernment"” was a public
servant be cause he was not an officer. The case of Reg. v.
Ramajirav Jivbajirav(2) was cited in support of t hat
contention and the | earned Judges of the Calcutta Hi gh Court
observed at page 346 as under: -

"The |learned Judges in that case had to consider whether a
| essee from Governnent was on the conditions of his | ease a
public servant and, in doing so, they considered generally
the neaning of the term"officer”. It was there held that
an officer means "sone person enployed to exercise, to sone
extent and in certain circunstances, a del egated function of

CGover nrrent . He is either armed with sone authority or
representative character, or his duties are imediately
auxiliary to those of sone person who is so arned". The

nmeani ng which we are asked to put on these words seens to us
to be too narrow as applied to the present case. The peon
who has been convicted as a public servant is in service and
pay of the Governnent, and he is attached to the office of
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(1) I.L.R 28 Cal. 344. (2) XIl Bom HCR 1.
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nature of his duties is not stated, because this objection

was not taken at the trial., but we nust take it that, from

the nature of his appointment, it was his duty to carry out
the orders of his official superior, who undoubtedly is a
public servant, and in that capacity to assist t he
Superintendent in the performance of the public duties of
his office. In that sense he would be an officer of
CGovernment, although he mght not possibly exercise "any
del egated function of the Government”. Still his duties
woul d be "“i nmredi ately auxiliary to t hose of the
Superintendent who is so arnmed". W think that an "officer
in the service or pay of Government" within the terms of s.
21 of the Penal Code is one who is appointed to some office
for the performance of sone pulice duty. 1In this sense the
peon would come within's. 21, cl. 9".

The true test, therefore, in order to determ ne whether a
person is an officer of the Governnent, is:

(1) whether he is in the service or pay of the Governnent,
and

(2) whether he is entrusted with the performance of any
public duty.

If both these requirenents are satisfied it matters not the
| east what is the nature of his office, whether the duties
he is performng are of an exalted character or very hunble
i ndeed. As has been stated in Bacon’s Abridgnent at Vol .
6, page 2, in the article headed "Of the nature of an
officer and the several kinds of officers":-"The word
"officium principally inplies a duty, and in ‘the next
pl ace, the charge of such duty; and that it is a rule that
where one man 'bath to do with another’s affairs against his
will, and without his |eave, that this is an office, and he
who is init is an officer". The next paragraph thereafter
may also be referred toin this context:-"There is, a
di fference between an office and an enpl oynent, every office
bei ng an enpl oynent; but there are enploynents which do not
come under the denom nation of offices; such as an agreement
to, nmke hay, herd a flock, &c; which differ widely from
that of steward of a manor" &c. (Vide 12 Bonbay Hi gh Court
Reports at page 5).
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This was the sense in which the decision in 12 Bombay Hi gh
Court Reports 1, was understood by the | earned Judges of the
Lahore High Court in Ahad Shah v. Enperor(1l) when they
observed at page 157:

"But it is not enough that a person should be in the pay or
service of CGovernnent to Constitute hima public servant
within the neaning of s. 21 (ninthly), I.P.C. He nust also
be an "Oficer". That expression is not, of course, to be
restricted to its colloquial meaning of a Conmnm ssioned or
non- Comm ssi oned Officer; it means a functional or holder of
some "officium or office. The office may be one of dignity
or inportance; it may equally be hunble. But whatever its
nature, it is essential that. the person holding the office,
should have in some degree delegated to him certain
functions of Governnent".

The question for consideration before the | earned Judges of
the Lahore Hi gh Court was whether a Quarter Master’'s ’clerk
was a public servant within the neaning of that expression
in section 21, Indian Penal Code. On the facts elicited
before themthe | earned Judges cane to the conclusion that
the Quarter Master’'s clerk as such was just a Babu and no
nore an officer than a | abourer or nenial enployed and paid
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by Governnment to do public work (See Queen

V. Nachi nuttu(2).

if therefore on the facts of a particular case the Court
comes to the conclusion that a person is not only in the
service or pay of the 'Governnent but is also performing a
public duty, he has delegated to himthe functions of the
Government or is in any event performng duties inmrediately’
auxiliary to those of some one who is an officer of the
Government and is therefore "an officer’ of the GCovernment
wi thin the neani ng of section 21(9), Indian Penal Code.
Applying this test to the facts of the case before us, we
find that the appellant was a Class IIl servant and was
enpl oyed as a netal examner known as Chaser in the Railway
Carriage Wrkshop. He was working under the Wrks Manager
who was certainly

(1) A 1.R 1918 Lah. 152.

(2) I.L.R 7 Madras 18,
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an officer of the Government and the duties which he
perfornmed were immediately auxiliary to those of the Wrks
Manager who, beside being an officer of the Government was
also armed with some authority or representative character
gqua the Government. The appel | ant was thus, even on a
narrow i nterpretation of the dicta of Wst, J. in 12 Bonbay
Hi gh Court Reports 1, an officer in the service or pay of
the Governnment perform ng as such a public duty entrusted to
him by the Government and was therefore, a public servant
wi thin the nmeani ng of section 21 of the Indian Penal Code.
This being the true legal position, this contention of the
appel lant also does not avail himand the first question
nust be answered agai nst him

The appel |l ant was, therefore, an officer within the  neaning
of section 21(9) and therefore a public servant within the
nmeaning of section 21, Indian Penal Code and being such
public servant be fell within the definition of a public
servant contained in section 2 of the Prevention of

Corruption Act Il of 1947. He was, therefore, on the facts
and circunstances of the case, rightly convicted / under
section 5(1) (d) of Act Il of 1947. His conviction and the

sentence i mposed upon himby the Courts bel owwere therefore
quite in order and this appeal nust therefore st and
di sm ssed
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