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ACT:

Partition Act, 1893: Sections 2 and 3--Partition
suit--Properties incapable of division by netes and bounds
Plaintiffs prayer for its sale and distribution of the
proceeds--Defendants willing to buy.

Plaintiffs shares--Determni nation of valuation of plain-
tiff's shares --Wat is relevant date--1s it when the de-
fendants sought |eave of the court to buy plaintiffs’ shares
or the date of the prelimnary decree declaring the shares
of the parties?

HEADNOTE:

The respondents filed a suit for partition /claimng
together 2/3rd share while admitting that the defendants
together held 1/3rd share in the suit properties. It was
pl eaded by the plaintiffs that the suit properties could not
be reasonably and conveniently divided and therefore had
made a prayer for its sale and distribution of the proceeds
anongst the sharehol ders. The defendants proposed to buy at
a valuation the 2/3rd shares held by the plaintiffs -and
accordingly nmde a request to the court under section 3 of
the Act to direct a valuation of the sane.  The plaintiffs
tried to backtrack by asking for amendment of their plaint
to delete their avernent that the properties could not be
reasonably and conveniently divided and for its sale and
distribution of the proceeds. This was disallowed by the
trial court and appeal preferred against this rejection was
unsuccessful .

The | earned single judge of the H gh Court after ' notic-
ing that there was no dispute between the parties as regards
their shares nor was there dispute any |onger that the
properties were incapable of division by netes and bounds
they had to be sold and the proceeds distributed according
to their shares. But the defendants being willing and actu-
al Iy havi ng sought |eave of the court to purchase the shares
of the plaintiffs at a valuation, those shares had to be
val ued as on the date | eave to purchase was sought by them
He, therefore, directed valuation of the properties so that
shares of the plaintiffs could be sold to defendants. The
plaintiffs took an appeal before the Division Bench which
held that the present appellants who clained to be the | ega
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representatives of the original defendants, had first to
obtain probate or letters of admnistra-

578

tion and thereafter a prelimnary decree declaring the
shares of the parties has to be passed and the valuation of
the properties would have to be made with reference to the
date of such prelimnary decree.

The defendants have come in appeal challenging the
correctness of this decision. Allow ng the appeal, setting
asi de the judgnment of the Division Bench and restoring that
of the single judge, this Court,

HELD: It is the duty of the Courts to order the valua-
tion of the shares of the party asking for a sale of the
property under Section 2 and to offer to sell the shares of
such party to the sharehol ders applying for leave to buy
themin terns of section 3-at the price deternm ned upon such
val uation. As soon-as a request for sale is made by a share-
hol der .under Section 2, any other sharehol der becomes i me-
diately entitled to nake an application under Section 3 for
| eave to buy the shares of the forner. The right to buy
having thus arisen and becone crystallised, the date wth
reference to which valuation of the shares in question has
to be made is the date on which the right arose. [581C- D

The fact that 1egal representatives representing the
estate of a deceased defendant had not yet obtained probate
or letters of admnistration did not nmean that the right
whi ch arose in favour of that defendant during his |ife when
he sought | eave under section 3 did not accrue to the bene-
fit of his estate, but was postponed till they obtained
probate or letter of adm nistration. This right cane to he
vested in his estate. The valuation of the shares has to he
nade as on the date of accrual of the right ~and valuation
being a fact finding process nust be resorted to as soon as
possi bl e after such accrual. [581E-G

Whenever the shares in question in the properties come
to be sold to the persons entitled to buy them under section
3, the price of those shares will have to be determ ned on
the basis of the valuation made with reference to'the time
of accrual of the right. [582C]

R Ramatnunhi Iyer v. Raja V. Rajeswara Rao, [1972] 2
SCC 721 at p. 727, followed.
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