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ACT:

Constitution of I'ndia, 1950.. Article 14--Requirenent of
fairness in State action--Arbitrariness very negation of
rule of law-Contractual obligation cannot divest state of
fairness in its action.

HEADNCTE
The wit petitioners/appellants had been appointed as
CGovernment Counsel (Civil, Criminal, Revenue) by the State

of UP. By its circular dated 6.2.1990 the State termnated
the appointnent of all Governnent Counsel with effect from
28.2. 1990 irrespective of the fact whether the termof the
i ncumbent had expired or was subsisting. At the sane tine
the CGovernment directed preparation of fresh panels to make
appoi ntnents in place of existing i ncunbents. The appellants
challenged the wvalidity of this State action, which  was
rejected by the H gh Court.

Before this Court it was contended inter alia on behalf
of the petitioners/appellants that the relationship of the
Government Counsel with the Governnent was not nerely one of
client and counsel as in the case of a private client, but
one of status in the nature of public enpl oyment or appoint-
ment to a ‘public office’ so that ternmination of the ap-
poi nt nent of a Governnent Counsel could not be equated wth
the termnation by a private litigant of his “Counsel’s
engagerent, which was purely contractual. w thout any public
el ement attaching to it.

On behalf of the State it was urged that: (i) the rela-
tionship of the appointees to these offices of Governnent
Counsel in the districts was purely contractual dependi ng on
the terms of the contract and was in the nature of an en-
gagenent of a Counsel by a private party who could be
changed at any tine at the will of the litigant, with there
being no right in the counsel to insist on continuance of
the engagenent; (ii) there was no el enent of public enploy-
nment in such appointnents and the provisions in the Lega
Remenbrancer’s Manual and Section 24 of the Code of Crimna
Procedure were nmerely to provide for naking a suitable
choice; (iii) the appointnent of a District Governnent
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Counsel was only professional engagenent term nable at will
on either side and not appointnent to a post wunder the
Government, and the Government had

626

the power to term nate the appointnent at any tinme ‘w thout
assigni ng any cause’ and hence this circular did not suffer
fromthe vice of arbitrariness.

Allowing the wit petitions and the appeals, this Court,

HELD: (1) The provisions in the Legal Renenbrancer’s
Manual clearly show that the Government Counsel in the
districts are treated as law Oficers of the State who are
hol ders of an ‘office’ or ‘post’. These provisions further
indicate that the appointnent and engagenent of District
CGovernment Counsel is not the same as that by a private
litigant of his counsel ‘and there is obviously an el enent of
continuity of the appoi ntnent unless the appointee is found
to be unsuitable either by his own work, conduct or age or
in conparison to any nore suitable candidate available at
the pl ace of appointnent.

(2) Al CGovernment Counsel are paid renuneration out of
the public exchequer andthereis a clear public elenent
attaching to the ‘office” or ‘post’.

(3) Cause 3 of para 7.06 of the L.R Manhual which
enabl es the Government to termnate the appointment ‘at any
time wthout assigning any cause’ nerely nmeans that the
term nation nmay be nmade even during the subsistence of the
term of appointnent, and the expression ‘w thout assigning
any cause’ rmeans W thout communicating any ‘cause to the
appoi nt ee whose appoi ntnent is term nated.

(4) The non-assigning of reasons or the non-comuni ca-
tion thereof may be based on public policy, but - termnation
of an appoi ntnment without the exi stence of any cogent reason
in furtherance of the object for which the power is given
woul d be arbitrary and, therefore, agai nst public policy.
Liberty Gl MIls v. Union of India, [1984] 3 SCC 465,
referred
to.

(5) In the case of Public Prosecutors, the public ele-
ment flowing fromstatutory provisions in the Code of 'Crim-
nal Procedure, undoubtedly, invest the Public Prosecutors
with the attribute of holder of a public office ‘which
cannot be whittled down by the assertion that their’ engage-
ment is purely professional between a client and his | awer
with no public elenent attaching to it.

627

Mahadeo v. Shantibhai, [1969] 2 SCC 422; Mundrika Prasad
Sinha v. State of Bihar, [1980] 1 S.C R 759; Mikul Dal ai and
O hers v. Union of India and Others, [1988] 3 SCC 144 and
Mal | och v. Aberdeen Corporation, [1971] 2 Al ER 1278,
referred to

(6) The presence of public elenent attached to the
‘office’ or ‘post’ of District Governnent Counsel of | every
category covered by the inmpugned circular is sufficient to
attract Article 14 of the Constitution and bring the ques-
tion of validity of the inpugned circular within the scope
of judicial review

(7) The scope of judicial review pernmissible in the
present case does not require any elaborate consideration
since even the mninmum permitted scope of judicial review on
the ground of arbitrariness or unreasonabl eness or irration-
ality once Article 14 is attracted, is sufficient to invali-
date the inpugned circul ar

(8) Even otherwi se and sans the public elenment so obvi-
ous in these appointnents, the appointnent and its concomi -
tants viewed as purely contractual natters after the ap-
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pointnent is nade, also attract Article 14 and exclude
arbitrariness permtting judicial review of the inpugned
State action.

(9) The personality of the State, requiring regulation
of its conduct in all spheres by requirenents of Article 14,
does not undergo such a radical change after the making of a
contract nerely because sonme contractual rights accrue to
the other party in addition. It is not as if the require-
nments of Article 14 and contractual obligations are alien
concepts, which cannot co-exist.

(10) The scope and perm ssible grounds of judicia
review in such matters, and the relief which my be avail-
able are different matters but that does not justify the
view of its total exclusion. This is nore so when the nodern
trend is also to exam ne the unreasonabl eness of a term in
such contracts where the bargai ning power is unequal so that
these are not negotiated contracts but standard form con-
tracts between unequals.

(11) 'To the extent challenge is nade on the ground of
violation of Article 14 by alleging that the inpugned act is
arbitrary, unfair or unreasonable, the fact that the dispute
also falls wthin the domain of contractual obligations
woul d not relieve the State of its obligation to comply with
the basic requirements of Article 14.

628

(12) It is significant to note that ‘enphasis nowis
on review ability of every State action because it stens not
from the nature of function, but fromthe public nature of
the body exercising that function; and all powers possessed
by a public authority, howsoever conferred, are possessed
‘solely in order that it may use them for the public good’
Jones v. Swansea City Counsel, [1990] 1 WL.R 54, referred
to.

(13) It can no | onger be doubted at this point of tine
that Article 14 of the Constitution of India applies also to
matters of governmental policy and if the policy or any
action of the Government, even in(contractual matters, fails
to satisfy the test of reasonabl eness, it would be unconsti -
tutional

Ramana Dayaram Shetty v. The International ~Airport
Authority of India, [1979] 3 SCR 1014; Kasturi Lal Lakshm
Reddy v. State of Jammu and Kashmir, [1980] 3 SCR 1338  and
Col. A S. Sangwan v. Union of India, [1980] Supp. SCC 559,
referred to.

(14) The basic requirenent of Article 14 is fairness in
action by the State and it is difficult to accept that the
State can be permitted to act otherwise in any field of its

activity, irrespective of the nature of its function, . when
it has the uppernost duty to be governed by the rule of |aw
Non-arbitrariness, in substance, is only fair play in ac-

tion. This obvious requirenent nust be satisfied “by every
action of the State or its instrunentality in order to
satisfy the test of validity.

M s Dwar kadas Marlaria and Sons v. Board of Trustees  of
the Port of Bonbay, [1989] 3 SCC 293 and Mahabir Auto Stores
JUDGVENT:

(15) There is a presunption of validity of the State
action and the burden is on the person who alleges violation
of Article 14 to prove the assertion. However, where no
pl ausi bl e reason or principle is indicated nor is it dis-
cernible and the State action, therefore, appears to be
exfacie arbitrary, the initial burden to prove the arbi-
trariness is discharged shifting onus on the State to justi-
fy its action as fair and reasonabl e.

(16) The wi sdom of the policy or the lack of it or the
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desirability of a better alternativeis not wthin the
perm ssible scope of judicial reviewin such cases. It is
not for the courts to recast the policy or to substitute it
with another which is considered to be nore appropriate,
once the attack on the ground of arbitrariness is success-
fully repelled by
629
showi ng that the act which was done was fair and reasonable
in the facts and circunstances of the case.

Council of Cvil Service Union v. Mnister for the
Cvil Service, [1984] 3 Al E R 935.

(17) Arbitrariness is the very negation of the rule of
law. Satisfaction of this basic test in every State action
is sine qua nontoits validity and in this respect. the
State cannot claimconparison with a private individual even
in the field of contract.

(18) Every State action nust be inforned by reason and
it follows, that an act uninforned by reason, is arbitrary.
Rule of /|aw  contenpl ates governance by laws and not by
hunour, whins or caprices of the nen to whomthe governance
is entrusted for the tinme being.

(19) Irrespective of the nature of appointnment of the
CGovernment Counsel inthe districts in the State of U P and
the security of tenure being minimal as claimed by the
State, the inpugned circular, in order to survive, nust
wi thstand the attack of arbitrariness and be supported as an
i nformed deci si on which is reasonabl e.

S. G Jai singhani v. Union of India, [1967] 2 SCR 703.

(20) In the present case. the initial burden on the
petitioners appellants has beendi scharged by showi ng that
there is no discernible principle for the inpugned action at
the district |evel throughout the State of U P. since there
is nothing in the circular to indicate that such a sweeping
action for all districts throughout the State was necessary
whi ch made it reasonable to change al |l Governnent Counsel in
the districts throughout the State. even those whose tenure
in office had not expired.

(21) Non-application of mnd to individual cases before
issuing a general circular termnating all such appointnents
t hroughout the State is itself eloquent of the arbitrariness
wit large on the face of the circular
John Wl kes’s case [1770] 4 Burr. 2528.

(22) Arbitrariness is wit large in the inpugned circu-
lar issued by the State of Uttar Pradesh. It gives the
i mpression that this action was
630
taken under the m staken belief of applicability of "spoils
system under our Constitution and the cavalier fashion in
which the action has been taken gives it the  colour of
treating the posts of D.G Cs. as bounty to be distributed by
the appointing authority at its sweet will. Nothing worth-
while has been shown on behalf of the State of UWP. to
support the inmpugned action as reasonabl e and non-arbitrary.

&
ORIG NAL JURI SDICTION: Wit Petition No. 706 of 1990.
(Under Article 32 of the Constitution of India).

Dr. L M Singhvi, Dr. Y.S. Chitale, RK Garg, RN
Trivedi, Addl. Advocate CGeneral for the State of U P,, Ms.
Swar an Mahaj an. Ms. Ceetanjali Mhan, M. Anuradha Mahaj an
Sunil Gupta, R Venkataranmani, S.M Garg, Suresh Harkauli
Sushil Harkauli, Sunil Gupta, A.S. Pundir, Suresh Kunar
M sra, Mahesh Shrivastava, H D. Pathak, Vishnu Mthur and
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M's. Shobha Di kshit for the appearing parti es.
The Judgrment of the Court was delivered by

VERMA, J. This judgnment disposes of a bunch of matters
conprising of sonme wit petitions under Article 32 of the
Constitution of India and special |eave petitions under
Article 136 of the Constitution of India, all of which
i nvol ve for decision certain common questions. The specia
| eave petitions are directed against a conmon judgnent of
the Allahabad High Court dism ssing some wit petitions in
which the sane questions were raised. In view of the deci-
sion of the Hi gh Court rejecting those contentions, the wit
petitions were filed in this Court directly for the same
pur pose.

By one stroke, seemingly resorting to the Spoils System
alien to our constitutional scheme, the Governnent of State
of Uttar Pradesh has terminated by a general order the
appoi ntnents of all CGovernment Counsel (Civil, Crimnal
Revenue) in all the districts of the State of UP.we.f.
26.2. 1990 and directed preparation of fresh panels to make
appoi ntnents in place of the existing incunbents. This has
been done by Crcular GO No. D 284-Seven-Law M nistry
dated 6.2.1990, terminating all the existing appointnents
w.e.f. 28.2. 1990, irrespective of the fact whether the term
of the incunbent had expired or was subsisting. The validity
of this State action is challenged in these matters after
the chal | enge has been rejected by the Al ahabad Hi gh Court.
They have all been heard together since the conmon question
631
in all of themis the validity of the Circular GO No. D
284-Seven Law M nistry dated 6.2.1990 i ssued by the Govern-
ment of State of Uttar Pradesh.

Leave is granted in the Special Leave Petitions and the
appeals are also heard on nerits along with the Wit Peti-
tions.

Broadly, two questions arise for decision by us in this
bunch of matters. These are: I|s the inpugned circul ar anena-
ble to judicial review?; and.if so, is it liable to be
guashed as violative of Article 14 of the Constitution of
India, being arbitrary?

The challenge in all these matters is to validity of
G O No. D 284-Seven-Law M nistry dated 6th February, 1990,
fromShri A K Singh, Joint Legal Renenbrancer, Justice (Law
M nistry) Section, Governnent of Utar Pradesh, to all the
District Mgistrates of Utar Pradesh with copy to all the
District Judges of the State for information and necessary
action. The main question for decision in these mtters
being the validity of this circular, it would be appropriate
to quote the same in extenso. It reads as under
"Subj ect: RENEWAL OF TENURE OF ALL THE EXI STI NG GOVERNMENT
COUNSEL, CALLI NG OF NEW PANELS FOR NEW APPO NTMENT,

XXXX

I  have been directed to informyou on the subject
menti oned above that the Administration has taken a deci sion
to extend the tenure of all the Government Counsel, who —are
presently working, till 28th February, 1990 only and to
i medi ately receive new panels fromthe D strict Mgistrates
for new appointnments in their places.
2. |, therefore, have been directed to state that all the
CGovernment Counsel, presently engaged for the work of
Cvil/Revenue/Crimnal (including Anti-Dacoity) and U ban
Ceiling may be permtted to work till 28.2.1990 only and for
appointnents in their place, Adm nistration may send the new
panel s, after preparing the same in follow ng manner:--
1. Separate single panal in each of the Cvil side, Revenue
632
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side, Crimnal side (including Anti-Dacoity) and Urban
ceiling side fixed for 12 districts, and separate single
panel in each of the courts, functioning at District and
Tehsil Headquarters, may be prepared. It nay be enlisted
therein the names of the work zone, number of courts rel ated
to it, the nunber of sanctioned posts for Government Counse
and recomended names of the Counsel in terns of their
seniority.

2. It may be clearly mentioned in the panel which
counsel belong to Schedul ed Caste, Schedul ed Tribes, Back-
ward Caste and Mnority group

3. The panels prepared for civil, revenue and urban
ceiling side may contain the recommendati ons of nanes only
three tines of the presently sanctioned posts.

4. In the crimnal side, five times of the nanes of the
present sanctioned posts nmay be recomended.

5. The attested <copies of Bio-Data of the Counse
recormmended, attested details of their work during last two
years, certificate of registration as an Advocate, certifi-
cate of " birth and the attested copies of «certificates of
educational qualifications nmay also be sent.

6. The names of any such counsel, who has practice
experience for less than 7 years, or who has nore than 60
years of age as on 1.1. 1990, or the person who is already
worki ng at a sal aried Government or nonGovernnmental posts, a
full-time lecturer in a college, Notary, Marriage Oficer
Executive Qazi or State, may not be included in the panels.
However, on resignation fromthe present post, they can be
i ncluded in the panel

7. For preparation of new panel, a general notice which
enlists the application, age, conditions of appointnent and
the last date for subm ssion of Bio-Data, nmay be prepared.
This notice may be put on the Notice Boards of the Local Bar
Associations, and in the offices of District Magistrate,
Di strict Judge, Zonal Conmi ssioner, S.D.M and Miunsif Mugis-
trate.

633

8. It will be a condition for appointnent as a Governnent
Counsel that he will not be permitted to do private prac-
tice. He will be entitled to plead, with permssion fromthe
Adm nistration, only the cases of State Government and
Central Governnent, State Conpany Council, —Local Bodies,
Aut ononous Institution and Authorities. He will be paid only
the nmonthly remuneration fixed by the Adm nistration and no
fee will be paid according to the valuation of t he
case/appeal. No extra fee will also be paid for any other
wor k/ consultation. It may also be clarified that appointnent
of a Governnent Counsel will be different fromthe Govern-
nment enployees and no facilities to Governnment. enployees
will be applicable to them The appointnent of Governnent
Counsel will be done in the form of business engagenent and
the State Government will be entitled to terninate engage-
ment at any time, w thout giving reasons for it.
3. The Bio-Data and other desired papers, if received from
the counsel wthin the prescribed date, may be exam ned
mnutely, as a special drive and after getting approval from
the District Judge/Munsif Magistrate/ SDM as the case my
be, the nanes may be recomended in the panel as per senior-
ity position. The details of last two years work, along with
the attested copies of the certificates and information
desired in the enclosed format,‘Ka' and ‘Kha' may be sent to
the Adnministration along with the panel
4. | have al so been directed to state that the appointnents
made on or after January, 1990, shall not be affected by the
above mentioned policy decision and the same shall continue
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for the prescribed period.

5. | have also been directed to clarify that the panels
received prior to release of this Governnent Order, on the
basi s of which, no appointnents or. renewal has been nmade or
which are still pending, may be understood as cancell ed.

6. | have also been directed to request you that the new
panels may be prepared in accordance with the above direc-
tion on top priority basis, ‘and the sane nay be ensured to
be sent to the undersigned in a confidentia

634
envel ope through a special nmessenger by 25th February, 1990.
sd/ - (A. K. Singh) Joint Legal Renenbrancer"”

By the above-quoted circular letter dated 6.2. 1990, the
decision of the State Governnent to term nate the engagenent
of all the Governnment Counsel engaged throughout the State
of U.P. for civil/ revenue/crimnal (including anti-dacoity)
and urban ceiling work on and from28.2. 1990 and to make
appoi ntnents intheir place on the basis of new panel pre-
pared for the purpose was comunicated to all the District
Magi stratesin the State. Admttedly, this circular was made
applicable to all the Governnent Counsel throughout the
State at the district level, howsoever designated such as
di strict Governnent Counsel, Additional District Governnent
Counsel, etc. There is no dispute that the circular related
to and applied equally to all the Governnent Counse
throughout the State irrespective of their tenure whose
appoi ntnents were termnated w.e.f.  28.2.1990 for being
repl aced by new appointees. The circular applied equally to
not only those Governnment Counsel whose tenure had already
expired or whose tenure was to expire before 28.2. 1990, but
also to those whose tenure, as a result of their earlier
appoi ntnent, was to extend beyond 28.2. 1990, as well as
those who were entitled to be considered for renewal of the
tenure on expiry of their earlier tenure. The Challenge in
these matters is not only by sone individuals who were
adversely affected by the said circular but also by Associ a-
tion of District Government Counsel. Since the inpact of the
circular is on all Governnent Counsel engaged at ‘the dis-
trict level throughout the State, the challenge is really in
representative capacity on behalf of all of themand this is
how the challenge has been net on behalf of the State of
UP. in reply. It is common ground that the decision of
these matters will govern the appointnent of all Governnent
Counsel throughout the State of U P.at the district |Ievel,
in all branches, irrespective of the nane- or ~designation
given to the appoi ntment such as District Governnment Coun-
sel, Additional District CGovernnent Counsel, etc:

Several arguments were advanced by the | earned counse
on both sides relating to the nature of these appointnents
about which there is a serious contest between the parties.
In the present case, it is not necessary for us to'-consider
at length the exact nature of these appoint-
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ments which is material only for indicating the extent  of
security of tenure of the appointee to these offices since
in our opinion the main attack to the inpugned circular on
the ground of arbitrariness can be upheld even assuning the
security of tenure of the appointees to be nmininmal as
clainmed for and on behalf of the State of U P. W shall
therefore, only refer to the rival contentions regarding the
nature of appointments and then proceed on the basis of the
m ni mum status attaching to these appointnments to exam ne
whet her the ground of arbitrariness is available and viti-
ates the circul ar.

According to the | earned Additional Advocate General of
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the State of U P., the relationship of the appointees to
these offices of Governnent Counsel in the districts is
purely contractual depending on the terns of the contract
and is in the nature of an engagenent of a Counsel by a
private party who can be changed at any tine at the will of
the litigant, with there being no right in the Counsel to
insist on continuance of the engagenent. The |earned Addi-
tional Advocate Ceneral contended that for this reason, the
relationship being purely contractual, which cannot be
continued against the will of either party, there is no
scope for the argument that the State does not have the
right to change the Government Counsel at its will. It is
comon ground that the appointment, term nation and renewa

of tenure of all Government Counsel in the districts is
governed by certain provisions contained in the Legal Renem
brancer’s Manual, in addition to Section 24 of the Code of
Crimnal Procedure, 1973, applicable in the case of public
prosecutors. The | earned Additional Advocate General did not
dispute that if Article 14 of the Constitution of India 1is
attracted to this case like all State actions, the inpugned
circular ~would be liable to be quashed if it suffers from
the vice of arbitrariness. However, his argument is that
there is no such vice. In the ultimate analysis, it is the
chal | enge of arbitrariness which the circular nust w thstand
in order to survive. This really is the main point involved
for decision by us in the present case.

The nature of appointnent of the Governnent Counsel in
the districts on the civil, crimnal and revenue sides was
hotly debated during the hearing. It was urged on behal f of
the petitioners/appellants that the relationship of the
Government Counsel with the Governnent is not nerely one of
client and counsel as in the case of a private client, but
one of status in the nature of public enpl oyment or appoint-
ment to a ‘public office’ so that termination of the ap-
poi nt ment of a Covernment Counsel cannot be equated with the
termnation by a private litigant of his Counsel’s ' engage-
nment, which is purely contractual, wth-

636

out any public elenment attaching to it. It was -urged that
appoi ntnent of public prosecutors has a statutory status
also in view of such appointnments being required to be nmmde
in accordance with Section 24 of the Code of Crimnal Proce-
dure, 1973. Reliance was al so placed on certain provisions
of the Legal Renenbrancer’s Manual, which admttedly govern
and regulate the appointnent of all Governnent Counsel in
the districts as well as the term nation of their -appoint-
ment and renewal of their tenures. It was contended that the
relationship between the Government and the Governnent
Counsel is therefore, not purely contractual in nature as in
the case of a private litigant and his counsel. An - attenpt
was also nmde to urge that the appointnent of Governnent
Counsel is in the nature of a public enmployment with the
attendant security of tenure of office and the necessary
concomtants attaching to it. On the other hand, the |earned
Addi ti onal Advocate General appearing for the State of U.P
contended that the relationship between the Governnent and
the CGovernnment Counsel is purely contractual like that of a
private litigant and his counsel which enables the Govern-
ment to change its counsel at any tinme as may be done by a
private litigant in the event of |oss of confidence between
them He contended that there is no elenent of public em
pl oyment in such appointnents and the provisions in the
Legal Remenbrancer’s Manual and Section 24 of the Code of
Crimnal Procedure are nerely to provide for making a suit-
abl e choice. We shall briefly refer to sone provisions which
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admttedly regulate and govern such appointnents, term-
nati on and renewal of tenure of the appointees.

Chapter | of the Legal Renenbrancer’s Manual, 1975 Ed.
contains the interpretations and Para 1.01 says that the
L.R Manual is the authoritative conpilation of the Govern-
ment orders and instructions for the conduct of |egal af-
fairs of the State Governnent. Para 1.06 enunerates the Law
Oficers of the Government which includes the District
Government Counsel (CGivil, Revenue, Criminal) along wth
many others such as Judicial Secretary and Legislative
Secretary. it is obvious that all of themincluding D.G Cs.
are described as holders of sone ‘office’ of the State Covt.
Chapter VIl contains the necessary provisions relating to
District Governnent Counsel. Part A therein deals wth
appoi ntnent and conditions of engagenent of the District
Governnment Counsel. Para 7.02 deals with the power of Gov-
ernment to appoi nt “Governnent Counsel in the districts which
requires the Governnment to appoint District CGover nent
Counsel (CGivil, Revenue, Crimnal) and also, wherever
necessary, in the interest of efficient and expeditious
di sposal of business, to appoint Additional or/and Assistant
Di strict Governnent Counsel to assist the District
637
Government Counsel (Criminal) or (Civil) in discharge of his
duties: Subordinate District Government Counsel for the
conduct of civil cases in outlying towns of ‘a district; and
Assistant District Government Counsel in outlying towns of
the district for the conduct of criminal or civil cases or
both. Para 7.03 provides for applications and qualifications
for appointment to these offices or posts. The District
Oficer is required to consider all the applications re-
ceived in consultation with the District Judge, giving due
wei ght to the claimof the existing incunbents, if any, and
to submit in order of preference the nanmes of |egal | practi-
tioners, together with the opinion of the District Judge on
the suitability and nmerits of each candi date. The process of
sel ection expressly involves the District Judge and gives
due weight to his opinion for the obvious reason ‘that the
District Judge is expected to know best the -conparative
nerits of the candi dates for such appointnents. Para 7.04
requires the Legal Renenbrancer to submit the recomenda-
tions of the District Oficer along with his own opinion for
the orders of the Governnent Para 7.06 provides for ap-
poi ntnent and renewal, para 7.08 for renewal of term ,red
para for maintenance of character roll of ~the ~appointees.
Para 7.07 forbids the DG C. so long as he holds the ‘post’
from participating in political activity like ~all other
Governnment officers and unlike a |l awer engaged by a private
part v. These provisions read as under
"7.06. Appointnent and renewal --(1) The |l egal practitioner
finally selected by the Governnment may be appoi nted District
Gover nment Counsel for one year fromthe date of his  taking
over charge

(2) At the end of the aforesaid period, the Dis-
trict Oficer after consulting the District judge shal
submit a report On his work and conduct to the Legal Renem
brancer together wth the statenent of work done in Form
No. 9. Should his work or conduct be found to be unsatisfac-
tory the matter shall be reported to the Government for
orders. If the report in respect of his work and conduct is
sati sfactory, he nay be furnished with a deed engagenent in
Form No. 1 for a termnot exceeding three years. On his
first engagenent a copy of Form No. 2 shall be supplied to
him and he shall complete and return it the Legal Renem
brancer for record.
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(3) The appointnent of any legal practitioner as a
District Governnent Counsel is only professional engage-
638
ment terminable at will on either side and is not appoint-
ment to a post under the Governnent. Accordingly the Govern-
ment reserves the power to termnate the appointnment of any
District Government Counsel at any time wthout assigning
any cause.

7.07 Political Activity--The District Government
Counsel shall not participate in political activities so
long they work as such; otherw se they shall incur a dis-
qualification to hold the post.

7.08 Renewal of term- (1) at |least three nonths
before the expiry of thetermof a D strict Governnent
Counsel, the District-Oficer shall after <consulting the
District Judge and considering his past record of work,
conduct and age, report to the Legal Renmenbrancer, together
with the statement of work done by himin Form No. 9 whether
in his opinion the termof appointnment of such counse
should ~be “renewed or not. A copy of the opinion of the
Di strict Judge should al sobe sent along with the recomren-
dations of the District Oficer.

(2) Where recommendation for the extension of the
term of a District Governnent Counsel is nade for a speci-
fied period only, the reasons therefore shall also be stated
by the District Oficer.

(3) Wile forwarding his recomendation for
renewal of the termof a District Governnent Counsel --

(i) the District Judge shall give an estimate of the quality
of the Counsels’s work fromthe Judicial standpoint, keeping
in viewthe different aspects of a | awer’s capacity as it
is manifested before himin conducting State cases, and
specially his professional conduct;

(ii) the District Oficer shall give his report about the
suitability of the District Government Counsel from the
adm nistrative point of view his public reputation in
general, his character, integrity and professional conduct.
639

(4) If the Government agrees with the recomendations
of the District Oficer for the renewal of the termof the
Covernment Counsel, it may pass orders for reappointing him
for a period not exceeding three years.

(5) If the Government decides not to re-appoint a Gov-
ernment Counsel, the Legal Renenbrancer nmay call upon the
District Oficer to forward fresh reconmendations in the
manner |laid down in para 7.03.

(6) The procedure prescribed in this para shall be
followed on the expiry of every successive period of renewed
appoi ntnent of a District Governnment Counsel

Not e--The renewal beyond 60 years of age shall” depend
upon continuous good work, sound integrity and - physica
fitness of the Counsel

7.09. Character roll--(1) The District Oficer and the
District Judge shall, before the end of every year and also
while leaving the district on transfer, place on record his
opi nion on the capacity and work of the District Governnent
Counsel. The District Judge shall before recording such
opinion obtain a report about the work and: conduct of the
District Government Counsel fromthe presiding officers of
the courts, where they are generally required to practise.
Simlarly, the District Oficer shall before recording such
opinion obtain a report fromthe Superintendent of Police
regarding the counsel’s capacity for prosecution of cases
and assistance rendered to the investigating agency. The
record, which shall be confidential, shall be maintained by
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the District Oficer. Every adverse entry shall be comuni-
cated to the District Governnment Counsel concerned by the
District Officer, with the prior approval of the Governnent.

(2) The character roll of every District GCovernment
Counsel shall also be maintained by the Governnent in Judi-
cial (Legal Advice) Section. For this purpose, the District
Oficer shall forward to the Legal Renenbrancer a copy of
all the confidential reports, recorded by himand the Dis-
trict Judge on the work and conduct of the District Govern-
ment Counsel by the first week of May every year
640
for being incorporated in the character roll, maintained by
t he Governnent.

(3) The District Oficer shall forward a copy of
all the confidential reports, referred to in para 7.09(2) in
respect of District Governnment Counsel (Criminal) to Home
(Police) Section of Secretariat-also for information

(4) Any shortcomngs on the part of the District
Gover nment Counsel shall at once be brought to the notice of
the Legal Renenbrancer."

These  _provisions showthat the initial appointment is
for a period of one year during which the work and conduct
of the appointee is watched to adjudge his suitability and a
report is required to be submtted at the end thereof by the
District Oficer after consulting the District Judge and on
the sanme being found satisfactory, his engagenent is nade
for a termnot exceeding three years. Before expiry of the
term of three years, the case of the incunbent is to be
considered on the basis of his wrk, conduct and age for
renewal and the Governnent is required to decide the ques-
tion of his reappointnment for a period not exceeding three
years on the basis of the report of the District Oficer and
the opinion of the District Judge. |If the Governnent ' agrees
with their reconmendations, the termof the existing incum
bent is renewed for a period not exceeding three years. It
is only if the Governnent decides not to reappoint a Govern-
nment Counsel’ that the Legal Renenbrancer may call upon the
District Oficer to forward fresh reconmendations in the
manner laid down in para 7.03. this procedure is 'to be
foll owed on the expiry of every successive period of renewed
appoi ntnent of District Governnent Counsel. The age factor
mentioned in para 7.08 has to be read with the footnote to
it, which says that ‘the renewal beyond 60 years of age
shal | depend upon continuous good work, sound integrity -and
physical fitness of the counsel’. Para 7.09 provides for
mai nt enance of the character roll in which the District
Oficer and the District Judge are required to record their
opi nion on the capacity and work of the District Governnent
Counsel . Cause 3 of para 7.06, regarding termnation of the
appoi ntnent, would be considered |ater while dealing with an
ot her argunment of the | earned Additional Advocate  General
Part B of Chapter VII lays down ‘Duties’ of D. G Cs.

The above provisions in the L.R Mnual clearly  show
that the Governnment Counsel in the districts are treated as
Law O ficers of the
641
State who are holders of an ‘office’ or ‘post’. The afore-
said provisions in Chapter VII relating to appoi ntment and
conditions of engagenent of District Governnent Counsel show
that the appointnents are to be nade and ordinarily renewed
on objective assessnent of suitability of the person based
on the opinion of the District Oficer and the D strict
Judge; and character roll is maintained for keeping a record
of the suitability of the appointee to enable an objective
assessment for the purpose of his continuance as a Law
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Oficer inthe district. There arc provisions to bar private
practice and participation in political activity by D. G Cs.
Apart fromclause 3 of para 7.06 to which we shall advert a
little later, these provisions clearly indicate that the
appoi nt nent and engagenent of District Government Counsel is
not the same as that by a private litigant of his counse

and there is obviously an elenment of <continuity of the
appoi ntnent unless the appointee is found to be wunsuitable
either by his own work, conduct or age or in conmparison to
any nore suitable candidate available at the place of ap-
pointnent. Suitability of the appointee being the prinme
criterion for any such appointnent, it is obvious that
appoi ntnent of the best anongst those available, is the
object sought to be achieved by these provisions, which

even otherwi se, should be the paramount consideration in
di scharge of this governnental function ained at pronoting
public interest. Al Govt. Counsel are paid remuneration out
of the public exchequer and there is a clear public elenent
attaching to the ‘office’ or ‘post’.

The ‘| earned ‘Addi tional Advocate Ceneral contended that
clause 3 of para 7.06 says that the appointnment of a Dis-
trict CGovernnent Counsel is-only professional engagenent
terminable at will on either side and not appointnent to a
post under the Governnment; and the CGovernnent has the power
to term nate the appointnment at any- time “w thout assigning
any cause’'. He contended that this power to termnate the
appoi ntnent at any time w thout assigning any cause and the
clear statement that the appointnment is only  professiona

engagenment ternminable at will on either side is sufficient
to indicate that the relationship is the sane as that of a
private client and his counsel. In our opinion, this provi-

sion has to be read not in isolation, but in the context in
which it appears and along with the ~connected provisions,
already referred. The expression ‘professional engagenent’
is wused therein to distinguish it from'‘appointment to a
post under the Governnment’ in the strict sense. This, howev-
er, does not necessarily nmean that a person who is not a
CGovernment servant hol ding a post under the Government does
not hold any public office and the engagenent is ‘purely
private with no public elenment attaching to it. This part of
642

clause 3 of para 7.06 nmeans only this and no nore. The ot her
part of clause 3 which enables the Government to termnate
the appointnent ‘at any time wthout assigning any cause

can also not be considered in the manner, suggested by the
| earned Additional Advocate Ceneral. The expression ‘at any
time’ merely means that the termnation nay be nade even
during the subsistence of the termof appointment and ‘wt-
hout assigning any cause’ neans wi thout conmmunicating any
cause to the appointee whose appointnent is terninated.
However, ‘wi thout assigning any cause’ is not to be  equated
with “w thout existence of any cause’. It nerely means that
the reason for which the termnation is nmade need not to be
assigned or conmunicated to the appointee. It was held in
Liberty Ol MIlls and Gthers v. Union of India and Ohers,
[1984] 3 SCC 465 that the expression ‘w thout assigning any
reason’ inplies that the decision has to be conmmunicated,
but reasons for the decision have not to be stated; but the
reasons rmust exist, otherwi se, the decision would be arbi-
trary. The non-assigning of reasons or the non-comunication
thereof may be based on public policy, but termination of an
appoi ntnent wi thout the exi stence of any cogent reason in
furtherance of the object for which the power is given would
be arbitrary and, therefore, against public policy. Cause 3
of para 7.06 must, therefore, be understood to nean that the
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appointnent of a District Governnent Counsel is not to be
equated with appointnment to a post under the Governnment in
the strict sense, which does not necessarily nmean that it
results in denuding the office of its public character; and
that the appointnent may be term nated even during currency
of the termby only comruni cati ng the decision of termna-
tion wthout communicating the reasons which led to the
termnation. It does not nean that the appointnent is at the
sweet will of the Government which can be ternminated at any
time, even without the existence of any cogent reason during
the subsistence of the term The construction, suggested on
behal f of the State of U P. of this provision, if accepted,
woul d anmount to conceding arbitrary power of termnation to
the Governnment, which by itself is sufficient to reject the
contention and thereby save it fromany attack to its valid-
ity.

W may now refer to some provisions of the Code of
Crimnal Procedure, 1973, relating to Public Prosecutors.
Section 24 provides for appointnment of Public Prosecutors in
the Hi gh Courts and the districts by the Central Governnent
or the State Governnent. W are here concerned only with the
appoi nt nent of Public Prosecutors by the State Governnent in
the districts. Sub-section 3 of Section 24 says that for
every district, the State Government shall appoint a Public
Prosecutor and mmy also appoint one or  nore Additiona
Publ i ¢ Prosecu-

643

tors for the district. Sub-section 4 requires the District
Magi strate to prepare a panel of names of persons considered
fit for such appointnments, in consultation with the Session
Judge. Sub-section 5 contains-an enbargo agai nst appoi nt nent
of any person as the Public Prosecutor or Additional Public
Prosecutor for the district by the State Governnment ' unless
hi s name appears in the panel prepared under sub-section 4.
Sub-section 6 provides for such appointnents, where in a
State there exists a regular Cadre of Prosecuting Oficers
but if no suitable person is available in such cadre, then
the appointnent has to be nade fromthe panel prepared under
sub-section 4. Sub-section 7 says that a person shall be
eligible for such appointnment only after he has ‘been in
practice as an advocate for not less than seven years.
Section 25 deals with the appointment of —~Assistant Public
Prosecutors in the district for conducting prosecution in
the Courts of Magistrate. In the case of Public Prosecutors
al so known as District Governnment Counsel (Crimnal), ~there
can be no doubt about the statutory elenent attaching to
such appoi ntnments by virtue of these provisions in the Code
of Crimnal Procedure, 1973. In this context, Section 321 of
the Code of Crimnal Procedure, 1973. is also significant.
Section 321 permts wthdrawal from prosecution by the
Public Prosecutor or Assistant Public Prosecutor in charge
of a case, with the consent of the Court, at any tinme before
the judgnent is pronounced. This power of the Public ' Prose-
cutor in charge of the case is derived fromstatute and the
gui ding consideration for it, nust be the interest of adm n-
istration of justice. There can be no doubt that this func-
tion of the Public Prosecutor relates to a public purpose
entrusting himwi th the responsibility of so acting only in
the interest of administration of justice. In the case of
Public Prosecutors, this additional public elenent flow ng
fromstatutory provisions in the Code of Crimnal Procedure,
undoubtedly. invest the Public Prosecutors with the at-
tribute of holder of a public office which cannot be whit-
tled down by the assertion that their engagenent is purely
prof essi onal between a client and his lawer with no public
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el enrent attaching to it.

A brief reference to sone decisions of this Court, in
which the character of engagenment of a CGovernnent Counse
was considered. may be nade. | n Mahadeo v. Shantibhai and
Os., [1969] 2 SCR 422. it was held that a | awer engaged by
the Railway Adm nistration during the continuance of the
engagenment was holding an ‘office of profit’. The engagenent
of the Railway Counsel was simlar to that of the Governnent
Counsel in the present case. It was pointed out that by
‘office’ is neant the right and duty to exercise an enploy-
ment or a position of authority and trust to which certain
duties are attached;

644
and such an engagenent satisfied that test. Even though the
decision was renderedin the context of disqualification
under the El ection Law by holding an ‘office of profit’, yet
it is useful for appreciating the nature of such an engage-
ment or —appointrment ~ of a counsel by the Government. In
Mundri ka /Prasad Sinha v. State of Bihar, [1980] 1 SCR 759.
the nature of appoi ntnent of Governnent Pl eaders cane up for
consi deration —and it was said that the office of a Govern-
ment Pleader. as defined inSection 2(7) of the Code of
Cvil Procedure.1908 is a public office. Krishna lyer. J..
in that decision, also pointed out that the *Governnent
under our Constitution shall not play with law offices on
political or other /inpertinent consideration as it nay
affect the legality of the action and subvert the rule of
law itself’. In that decision. an earlier Madras decision
was quoted with approval. wherein. it was clearly held that
the duties of the Governnent Pleader are of a public nature
and that the office of a Governnent Pleader is a public
office. The relevant extract is as under

.... A CGovernment pleader is nore than an advocate
for a litigant. He holds a public office. W recall wth
approval the observations a Division Bench of the Madras
H gh Court made in Ramachandran v. ‘Alagiriswam, AR 1961
Madras 460 and regard the view there. expressed /about a
CGovernment Pl eader’s office. as broadly correct even in the
Bi har set-up.
" the duties of the Governnent Pleader. Madras are duties
of a public nature. Besides. as al ready expl ai ned the public
are genuinely concerned with the manner in which Governnent
Pl eader discharges his duties because. if he handles his
cases badly. they have ultimately to foot the bil

XXXXX XXXXX
XXXXX

consider that the nost useful test to be applied
to determne the question is that |aid down by Erie, J. in
(1851) 17 @B 149. The three criteria are. source of the
office, the tenure and the duties. | have applied that test

and | am of opinion that the conclusion that the office is a
public office is irresistible.”
Simlarly. in Miukul Dalai and Others v. Union of India and
O hers. [1988] 3 SCC 144. it was held that the ‘office  of
the Public Prosecutor is
645
a public one’ and ‘the prinmacy given to the Public Prosecu-
tor under the Schenme of the Code (Cr.P.C.) has a socia
pur pose’ .

It is useful in this context to refer to the decision
in Mlloch v. Aberdeen Corporation. [1971] 2 AIl ER 1278.
That was d case of dism ssal of an enployee of a public
aut hority whose appoi ntnment during the authority’s pleasure.
Examining the scope of judicial review Lord W!]Iberforce
sai d:
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"The appellant’s challenge to the action taken by the re-
spondents raises a question in my opinion. of adm nistrative
aw. The respondents are a public authority. the appellant
hol ds a public position fortified by statute. The consi dera-
tions which determ ne whether he has been wvalidly renoved
from that position go beyond the nere contract of enploy-
nent, though no doubt including it. They are. in ny opinion

to be tested broadly on argunents of public policy and not
to be resolved on narrow verbal distinctions The appell ant
is entitled to conplain if. whether in procedure or in
subst ance, essential requirements, appropriate to his situa-
tion in the public service under the respondents, have not
been observed and. in case of non-observance. to cone to the
courts for redress.

XXXXX XXXXX
XXXXX

..... So. while the courts wll necessarily
respect the right. for good reasons of public policy. to
dismss wthout assigned reasons. this should not. in ny

opi nion, " prevent” them fromexanining the framework and
context of the enploynment to see whether elenmentary rights
are conferred on himexpressly or by necessary inplication
and how tar these extend .:.....

are. therefore. unable to accept the argunment of the
| earned Additional 'Advocate General that the appointnent of
District Governnent Counsel by the State Governnent is only
a professional engagenent |ike that between a private client
and his lawer, or that it is purely contractual wth no
public element attaching to it. which nmay be term nated at
an), time at the sweet will of ~the GCovernnment  excluding
judicial review W have already indicated the presence of
public elenment attached to the ‘office or ‘post’  of Dis-
trict CGovernnent Counsel of every category covered by the
i mpugned circular. This is
646
sufficient to attract Article 14 of the Constitution and
bring the question of validity of the inmpugned /circular
within the scope of judicial review.

The scope of judicial review permissible in the present
case, does not require any el aborate  consideration since
even the minimumpermtted scope of judicial review on the
ground of arbitrariness or unreasonabl eness or irrationali-
ty, once Article 14 is attracted, is sufficient to _invali-
date the inpugned circular as indicated |later. W need not,
therefore, deal at length with the scope of-judicial review
permi ssible in such cases since several nuances of that
ticklish question do not arise for consideration in the
present case.

Even otherwi se and sans the public el ement so obvious in
these appointnents, the appointnent and its conconitants
viewed as purely contractual matters after the appointnent
is nade, also attract Article 14 and exclude arbitrariness
permtting judicial review of the impugned State action
This aspect is dealt with hereafter.

Even apart fromthe prem se that the ‘office’ or ‘post’
of D.G Cs. has a public element which alone is sufficient to
attract the power of judicial reviewfor testing validity of
the inmpugned circular on the anvil of Article 14, we are
also clearly of the viewthat this power is available even
wi thout that element on the premise that after the initia
appointnent. the matter is purely contractual. Applicability
of Article 14 to all executive actions of the State being
settled and for the sane reason its applicability at the
threshold to the making of a contract in exercise of the
executive power being beyond dispute, can it be said that
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the State can thereafter cast off its personality and exer-
cise wunbridled power unfettered by the requirenents of
Article 14 in the sphere of contractual matters and claimto
be governed therein only by private [aw principles applica-
ble to private individuals whose rights flow only from the
terns of the contract without anything nore? W have no
hesitation in saying that the personality of the State,
requiring regulation of its conduct in all spheres by re-
qui rements of Article 14, does not undergo such a radica
change after the making of a contract nerely because sone
contractual rights accrue to the other party in addition. It
is not as if the requirements of Article 14 and contractua
obligations are alien concepts. which cannot co-exist.

The Preanble of the Constitution of India resolves to

secure to all its citizens Justice, social. econonmc and
political; and Equality of status and opportunity. Every
State action must be ainmed at achieving

647

this goal. Part IV of the Constitution contains ‘Directives
Principles ~of State Policy which are fundanental in the

governance of the country and are ainmed at securing socia

and econonic freedons by appropriate State action which is
conpl ementary to individual fundanental rights guaranteed in
Part Il for protection against excesses of State action to
realise the vision'in the Preanble. This being the philoso-
phy of the Constitution, can it be said that it contenpl ates
exclusion of Article 14--non-arbitrariness which is basic to
rule of law-fromState actions in contractual field when
all actions of the State are nmeant for public good and
expected to be fair and just? W have no _doubt that the
Constitution does not envisage or permt unfairness or
unreasonabl eness in State actions in-any sphere of its
activity contrary to the professed ideals in the Preanble.
In our opinion. it would be alien to the Constitutiona

Scheme to accept the argunent of exclusion of Article 14 in
contractual matters. The scope and perm ssible grounds of
judicial reviewin such matters and the relief which may be
available are different natters but that does not justify
the viewof its total exclusion. This is more so when the
nodern trend is also to exam ne the unreasonabl eness of a
termin such contracts where the bargaining power is unequal

so that these are not negoti ated contracts but standard form
contracts between unequal s.

There is an obvious difference in the contracts between
private parties and contracts to which the Stateis a party,
Private parties are concerned only wth their persona
interest whereas the State while exercising its powers and
di scharging its functions, acts indubitably, as is expected
of it, for public good and in public interest. The inpact of
every State action is also on public interest. This factor
alone is sufficient to inmport at |east the mninmal “ require-
ments of public | aw obligations and inpress with this | char-
acter the contracts nade by the State or its instrunmentali-
ty. It is adifferent matter that the scope of judicia
review in respect of disputes failing within the donmain  of
contractual obligations may be nore limted and in doubtfu
cases the parties may be relegated to adjudication of their
rights by resort to remedies provided for adjudication of
purely contractual disputes. However, to the extent, chal-
lenge is nade on the ground of violation of Article 14 by
alleging that the inpugned act is arbitrary, wunfair or
unreasonable, the fact that the dispute also fails wthin
the domain of contractual obligations would not relieve the
State of its obligation to conply with the basic require-
ments of Article 14. To this extent, the obligation is of a
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public character invariably in every case irrespective of
there being any other right or obligation in addition there-
to. An additional contractual obligation cannot divest the
cl ai mant of the guarantee under Article 14

648

of non-arbitrariness at the hands of the State in any of its
actions.

Thus, in a case like the present, if it is shown that
the inpugned State actionis arbitrary and, therefore,
violative of Article 14 of the Constitution, there can be no
i mpedi ment in striking down the inmpugned act irrespective of
the question whether an additional right, contractual or
statutory, if any, is also available to the aggrieved per-
sons.

The State cannot be attributed the sprit personality of
Dr. Jekyll and M. Hyde in the contractual field so as to
impress on it all the characteristics of the State at the
threshol'd whil e naking a contract requiring it to fulfil the
obligation of Article 14 of the Constitution and thereafter
permtting it to cast off its garb of State to adorn the new
robe of a private body during the subsistence of the con-
tract enabling it to act arbitrarily subject only to the
contractual obligations and renedies flowing fromit. It is
really the nature of its personality as State which is
significant and nmust characterize all its actions, in what-
ever field, and not the nature of function, contractual or
ot herwi se, which is decisive of the mnature of scrutiny
permtted for examining the validity of its act. The re-
qui rement of Article 14 being the duty to act fairly, justly
and reasonably, there is nothing which mlitates against the
concept of requiring the State always to so act, ~ even in
contractual matters. There is a basic difference between the
acts of the State which rmust invariably be-in public inter-
est and those of a private individual, engaged in sinilar
activities, being primarily for personal gain, which may or
may not pronote public interest. Viewed in this nmanner, in
which we find no conceptual difficulty or anachronism we
find no reason why the requirenment of Article 14 should not
extend even in the sphere of contractual matters for  regu-
lating the conduct of the State activity.

In Wade’ s Administrative Law, 6th Ed., after -indicating
that ‘the powers of public authorities —are essentially
different fromthose of private persons’, it has been suc-
cinctly stated at p. 400-401 as under

The whol e conception of unfettered discretion
is inappropriate to a public authority, which possesses
powers solely in order that it may use themfor the public
good.

There is nothing paradoxical in the inposition of
such legal limts. It would indeed be paradoxical . if/  they
were not inposed. Not is this principle an oddity of British
or
649
Arerican law it is equally prominent in French aw. Nor is
it a special restriction which fetters only |local authori-
ties: it applies no less to mnisters of the Crowm. Nor is
it confined to the sphere of administration: it operates
wherever discretion is given for some public purpose, for
exanpl e where a judge has a discretion to order jury trial
It is only where powers are given for the personal benefit
of the person enpowered that the discretion is absolute.
Plainly this can have no application in public I aw.

For the same reasons there should in principle be
no such thing as unreviewable administrative discretion
which should be just as nmuch a contradiction in terms as
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unfettered discretion. The question which has to be asked is
what is the scope of judicial review, and in a few special
cases the scope for the review of discretionary decisions
may be minimal. It remains axiomatic that all discretion is
capabl e of abuse, and that legal lints to every power are
to be found sonewhere

(enphasi s suppl i ed)

The view, we are taking is, therefore, in consonance wth
the current thought in this field. W have no doubt that the
scope of judicial review may vary with reference to the type
of matter involved, but the fact that the action is reviewa-
ble, irrespective of the sphere in which it is exercised,
cannot be doubt ed.

A useful treatnent of the subject is to be found in
(1990) 106 L.QR at pages 277 to 292 in an article ‘Judi-
cial Review and Contractual Powers of Public Authorities’.
The conclusion drawn in'the article on the basis of recent
Engl i sh decisions is that ‘public |aw principles designed to
protect the citizens should apply because of the public
nature of the body, and they may have sone role in protect-
ing the publicinterest’. The trend now is towards judicia
re,dew of contractual powers and the other activities of the
CGovernment. Referenceis nade also to the recent decision of
the Court of Appeal in Jones v. Swansea City Council, [1990]
1 WL.R 54, where/'the Court’s clear inclination to the view
that contractual powers should generally be reviewable is
i ndi cated, even though the Court of Appeal faltered at the
last step and refrained fromsaying so. It is significant to
note that enphasis nowis on reviewability of ‘every State
action because it stems not fromthe nature of function, but
fromthe public nature of the body
650
exercising that function; and all powers possessed by a
public authority, howsoever conferred, are possessed ‘solely
in order that it may use themfor the public good’ . The only
exception limting the same is to be found in specific cases
where such exclusion may be desirable for strong reasons of
public policy. This, however, does not justify exclusion of
reviewability in the contractual field involving the’ State
since it is no longer a nele private activity to be excluded
frompublic view or scrutiny.

Unlike a private party whose acts uninforned by reason
and influenced by personal predilections in contractual
matters may result in adverse consequences to it alone
without affecting the public interest, any such-act of the
State or a public body even in this field would adversely
affect the public interest. Every holder of a public office
by virtue of which he acts on behalf of the State or public
body is wultimately accountable to the people in whom the
sovereignty vests. As such, all powers so vested in him are
neant to be exercised for public good and pronoting the
public interest. This is equally true of all actions even in
the field of contract. Thus, every holder of a public office
is a trustee whose highest duty is to the people of the
country and, therefore, every act of the holder of a public
office, irrespective of the label classifying that act, 1is
in discharge of public duty nmeant ultimately for public
good. Wth the diversification of State activity in a Wel-
fare State requiring the State to discharge its w de-ranging
functions even through its several instrunmentalities, which
requires entering into contracts also, it would be wunrea
and not pragmatic, apart from being unjustified to exclude
contractual matters fromthe sphere of State actions re-
quired to be non-arbitrary and justified on the touchstone
of Article 14.
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Even assuming that it is necessary to inport the concept
of presence of some public element in a State action to
attract Article 14 and permt judicial review, we have no
hesitation in saying that the ultimte inpact of all actions
of the State or a public body being undoubtedly on public
interest, the requisite public element for this purpose is
present also in contractual matters. We, therefore, find it
difficult and unrealistic to exclude the State actions in
contractual matters, after the contract has been made, from
the purview of judicial reviewto test its validity on the
anvil of Article 14.

It can no |onger be doubted at this point of time that
Article 14 of the Constitution of India applies also to
matters of governnental policy and if the policy or any
action of the Government, even in
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contractual nmatters, fails to satisfy the test of reasona-
bl eness, it woul'd be unconstitutional. See Ramana Dayaram

Shetty ! v. The International Airport Authority of India and
Os., [1979] 3 SCR 1014 and Kasturi Lal Lakshm Reddy wv.
State of - Jammu and Kashmir & Anr., [1980] 3 SCR 1338. In
Col. A S Sangwan v. Union of India and Ors., [1980] Supp
SCC 559, while the discretion to change the policy in exer-
cise of the executive power, when not trammelled by the
statute or rule, was held to be wide, it was enphasised as
imperative and inplicit in Article 14 of the Constitution
that a change in policy nust be nmade fairly -and should not
give the inpression that it was so done arbitrarily or by
any ulterior criteriia. The wi de sweep of Article 14 and the
requi rement of every State action qualifying for its validi-
ty on this touch-stone, irrespective of the field of activi-
ty of the State, has | ong been settled. Later decisions of
this Court have reinforced the foundation of this tenet and
it would be sufficient to refer only to two recent decisions
of this Court for this purpose.

In Ms Dwarkadas Marfatia and Sons v. Board of Trustees
of the Port of Bonbay,[1989] 3 SCC 293, the matter 'was re-
examined in relation to an instrunentality of the State for
applicability of Article 14 to all its actions. Referring to
the earlier decisions of this Court and exam ning the argu-
ment for applicability of Article 14, even in _contractual
matters, Sabyasachi Mikharji, J. (as the learned Chief
Justice then was), speaking for hinmself and Kania, J.,
reiterated that ‘every action of the State or an instrunmen-
tality of the State nust be informed by reason .....
actions uninforned by reason may be questioned as arbitrary
in proceedings under Article 226 or Article 32 of the Con-
stitution.’” Ranganathan, J. did not express ‘any opinion on
this point but agreed with the conclusion of  the  other
| earned Judges on the facts of the case. It is obvious that
the conclusion on the facts of the case could not be reached
by Ranganat han, J. w thout examning themand this could be
done only on the basis that it was pernissible to make the
judicial review Thus, Ranganathan, J. also applied that,
principle wthout saying so. In viewof the w de-ranging
and, 1in essence, all pervading sphere of State activity in
di scharge of its, welfare functions, the question assunes
consi derable inportance and cannot be shelved. The basic
requi renment of Article 14 is fairness in action by the State
and we find it difficult to accept that the State can be
permtted to act otherwise in any field of its activity,
irrespective of the nature of its function, when it has the
uppernost duty to be governed by the rule. of law Non-
arbitrariness, in substance, is only fair play in action. W
have no doubt that this obvious requirement nmust be satis-
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fied by every action of the State or its instrunentality in
order to
652
satisfy the test O validity.

it is this aspect which has been considered at |ength by
Sabyasachi Mikharji, j. (as the | earned Chief justice then
was) in Ms Dwarkadas Marfatia's case (supra) even though
that was a case of statutory exenption granted under the
Rent Act to an instrunmentality of the State and it was in
that context that the exercise of power to terminate the
contractual tenancy was examined. Al the sane, without
going into the question whether the obligation of the in-
strumentality to act in pursuance of public purpose, was a
public | aw purpose or private |aw purpose, it was held that
the obligation to act in pursuance of public purpose was
alone sufficient to attract Article 14. It was held that
there was an inplied obligation in respect of the dealings
with the tenants/occupants of the authority to act in public
i nterest/purpose. It was enphasised that every state action
has to 'be  for a public purpose and nust pronote public
benefit. Referring to sonme earlier decisions, it was reiter-
ated that all State actions ‘whatever their men are anena-
ble to constitutional ‘limtations, the alternative being to
permt them‘to flourish-as an inperiumin inperio . It was
pointed out that ‘governmental policy would be invalid as
lacking in public interest, unreasonable or contrary to the
professed standards’, if it suffers fromthis vice. It was
stated that every State action nust be reasonable and in
public interest and an infraction of that duty is anenable
to judicial review  The extentt of permssible judicia
review was indi cated by saying that ‘actions are anenable to
judicial reviewonly to the extent that the State nust act
validly for a discernible reason, not whinsically for any
ulterior purpose’. It is sufficient to quote fromthe ' judg-
ment of Mikharji, 3. (as the learned Chief Justice then was)
the follow ng extract:
. Where there is arbitrariness in State/ action
Article 14 springs in and judicial review strikes  such an
action down. Every action of the executive authority must be
subject to rule of |aw and must be informed by reason. So,
what ever be the activity of the public authority, it should
nmeet the test of Article 14 ......
(enphasi s suppl i ed)
This decision clearly shows that no doubt was entertained
about the applicability of Article 14 of the Constitution to
an action of the State or its instrumentality, even where
the action was taken under the terns of a contract of tenan-
cy which alone applied by virtue of the exenption granted
under the Rent Act excluding the applicability of the provi-
sions thereof.
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I n another recent decision in Mahabir Auto Stores & Os.
v. Indian G| Corporation & Os., J.T. 1990 1 S.C. 363, it
was held that Article 14 was attracted even where the ag-
grieved person did not have the benefit of either a contrac-
tual or a statutory right. The grievance in that case was
nade by a person who was not a dealer of the Indian GOl
Corporation but nerely clained to have been treated as one
by a |long course of conduct. it was held by the |earned
Chief justice that the inmpugned act of the Indian G 1 Corpo-
rati on was an adm ni strative decision and coul d be inpeached
on the ground that it was arbitrary or violative of Article
14 of the Constitution. It was enphasised that the Indian
G 1 Corporation being an instrumentality of the State was
bound to act fairly; and that ‘fairness in such actions
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should be perceptible, if not transparent’. If Article 14
was applied even w thout the benefit of a contract of deal-
ership, the position cannot be worse with the added benefit
of a contract. Wth respect, we concur with the view about
the inpact of Article 14 of the Constitution on every State
action as indicated by the |earned Chief Justice in these
two recent deci sions.

No doubt, it is true, as indicated by us earlier, that
there is a presunption of validity of the State action and
the burden is on the person who alleges violation of Article
14 to prove the assertion. However, where no plausible
reason or principle is indicated nor is it discernible and
the i npugned State action, therefore, appears to be ex facie
arbitrary, the initial burden to prove the arbitrariness is
di scharged shifting onus on the State to justify its action
as fair and reasonable. If the State is unable to produce
material to justify its action as fair and reasonable, the
burden on the person alleging arbitrariness nust be held to
be discharged. The scope of judicial reviewis limted as
i ndicated in Dwarkadas Marfatia s case (supra) to oversee
the State action for the purpose of satisfying that it is
not vitiated by the vice of arbitrariness and no nore. The
wi sdom of the policy or the lack of it or the desirability
of a better alternative i's not within the perm ssible scope
of judicial reviewin 'such cases. it is not for the courts
to recast the policy or to substitute it with another which
is considered to be nore appropriate, once the attack on the
ground of arbitrariness is successfully repelled by show ng
that the act which was done, was fair and reasonable in the
facts and circunstances of the case. As indicated by Di-

plock, L.J., in Council of Cuvil Service Unions v. Mnister
for the Civil Service, [1984] 3 Al ER 935, the power of
judicial review is limted to the grounds of illegality,

irrationality and procedural inpropriety. In the case of
arbitrariness, the defect of irrationality is obvious.
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In our opinion, the wide sweep of Article 14 undoubtedly
takes within its fold the inmugned circular issued by the

State of U.P. in exercise of its executive power, irrespec-
tive of the precise nature of appointnent of the Governnent
Counsel in the districts and the other rights, contractua

or statutory, which the appointees may have. It is for this
reason that we base our decision on the ground that  inde-
pendent of any statutory right, available to the appointees,
and assuming for the purpose of this case that the rights
flow only fromthe contract of appointnent, the -inpugned
circular, issued in exercise of the executive power of the
State, nust satisfy Article 14 of the Constitution and if it
is shown to be arbitrary, it must be struck down. However,
we have referred to certain provisions relating to - initia
appoi ntnent, termnation or renewal of tenure to -indicate
that the actionis controlled at |east by settled' guide-
lines, followed by the State of U P., for a long time.  This
too is relevant for deciding the question of arbitrariness
all eged in the present case.

It is nowtoo well-settled that every State action, in
order to survive, nust not be susceptible to the vice of
arbitrariness which is the crux of Article 14 of the Consti -
tution and basic to the rule of law, the systemwhich gov-
erns us. Arbitrariness is the very negation of the rule of
law. Satisfaction of this basic test in every State action
is sinequaliontOits validity and in this respect, the
State cannot clai mconparison with a private individual even
in the field of contract. This distinction between the State
and a private individual in the field of contract has to be
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borne in the mnd

The nmeaning and true inport of arbitrariness is nore
easily visualized than precisely stated or defined. The
guestion, whether an inpugned act is arbitrary or not, is
ultimately to be answered on the facts and in the circum
stances of a given case. An obvious test to apply is to see
whet her there is any discernible principle enmerging fromthe
i mpugned act and if so, does it satisfy the test of reasona-
bl eness. Were a node is prescribed for doing an act and
there is no inpediment in follow ng that procedure, perform
ance of the act otherwise and in a manner which does not
di scl ose any di scernible principle which is reasonable, my
itself attract the vice of arbitrariness. Every State action
nmust be inforned by reason and it follows that an act wunin-
formed by reason, is arbitrary. Rule of law contenplates
governance by laws and not by hunour, whinms or caprices of
the nen to whomthe governance is entrusted for the time
being. It is trite that be you ever so high, the laws are
above you’. This is what nen in power nust renenber, always.
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Al most_a quarter century back, this Court in S.G Jais-
i nghani v. Union of India and Ors., [1967] 2 SCR 703, at p
7 18-19, indicated the test of arbitrariness and the pit-
falls to be avoided in-all State actions to prevent that
vice, in a passage as under
“In this context it is inmportant to -enphasize that the
absence of arbitrary power is the first essential of the
rule of |aw upon which our whole constitutional system is
based. In a system governed by rul e of |aw, discretion, when
conferred upon executive authorities, nust be confined
within clearly defined limts. The rule of law from this
point of view nmeans that decisions should be nade by the
application of known principles and rules-and, in general
such deci si ons should be predictable andthe citizen 'should
know where he is. If a decision is taken w thout any princi-
ple or wthout any rule it is unpredictable and such a
decision is the antithesis of a decision taken in accordance
with t he rul e of | aw. (See Di cey--"Law ~ of the
Constitution"-Tenth Edn., Introduction cx). "Law has reached
its finest monents", stated Douglas, J. in United States v.
Winderlick, (*), "when it has freed nman fromthe unlimted
discretion of some ruler ... Were discretionis absolute,
man has always suffered". It is in this sense that the rule
of law nay be said to be the sworn eneny of caprice. Discre-
tion, as Lord Mansfield stated it in classic terns in the
case of John Wlker (*), "means sound di scretion gui ded by
law. It must be governed by rule, not hunour: it must not be
arbitrary, vague and fanciful."

After Jaisinghani’s case (supra), |long strides have been
taken in several well-known decisions of this Court ~ expand-
ing the scope of judicial reviewin such matters: - It has
been enphasi zed tine and again that arbitrariness is anathe-
ma to State action in every sphere and wherever the  vice
percol ates, this Court would not be inpeded by technicali-
ties to trace it and strike it down. This is the surest —way
to ensure the nmmjesty of rule of law guaranteed by the
Constitution of India. It is, therefore, obvious that irre-
spective of the nature of appointnent of the Governnent
Counsel in the districts in the State of U P. and the secu-
rity of tenure being even mininmal as clainmed by the State,
the inpugned circular, in order to survive, nust wthstand
the attack of arbitrariness and be supported as an infornmed
deci si on which is reasonabl e.
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No doubt, it is for the person alleging arbitrariness
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who has to prove it. This can be done by showing in the
first instance that the inpugned State action is uninfornmed
by reason inasmuch as there is no discernible principle on
which it is based or it is Contrary to the prescribed node
of exercise of the power or is unreasonable. If this is
shown, then the burden is shifted to the State to repel the
attack by disclosing the material and reasons which led to
the action being taken in order to showthat it was an
i nformed decision Which was reasonable. If after a prim
facie case of arbitrarineSs is nmade out, the State is unable
to show that the decision is an informed action which is
reasonabl e, the State action nmust perish as arbitrary.

In the present case. the initial burden on the petition-
ers/ appel |l ants has been di scharged by showing that there is
no discernible principle for the inpugned action at the
district |Ievel throughout the State of U P. since there is
nothing in the circular to indicate that such a sweeping
action for all districts throughout the State was necessary
whi ch made it reasonable to change all Governnent Counsel in
the districts throughout the State, even those whose tenure
in office had not expired. Such a drastic action could be
justified only on the basis of some extraordinary ground
equally applicable to all Government Counsel in the dis-
tricts throughout ‘the State which is reasonable. No such
reason appears in the circular

The inpugned circular itself does not indicate the
conpel ling reason, if any, for the drastic step of replacing
all the Governnent Counsel in every branch at the district
| evel throughout the State of U. P., irrespective of the fact
whet her the tenure of the incunbent had expired or not. The
| earned Additional Advocate General stated that the circular
was issued because the existing panels were nade in 1985,
1986 and 1987 and were considered to be not too proximate in
point of tine in the year 1990 for being continued. The
reason, if any, for considering such en bloc change neces-
sary has not been disclosed either in the circular or at the
hearing in addition to what is said in para 29 of the coun-
ter-affidavit of A K Singh, which is referred later. On
behal f of the petiti Oners/appellants, it was alleged that
the en nmasse change at the district level throughout the
State of U.P. was made only for political reasons-on account
of the recent change in the State Government. W deem it
unnecessary to go into this question for want of any specif-
ic material either way. Moreover, the arbitrariness, if any,
of such an act, would be equally applicable irrespective of
the change in the Governnent, which, if at all, would only
strengthen the argument in case arbitrariness is proved
ot herwi se. The only reason given
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in the counter-affidavit of A K Singh, Joint Secretary &
Joint Legal Renenberancer, Government of U P., is in para 29

t her eof which reads as under

"That the contents of para 38 of the wit petition are not
admtted. It is denied that the governnent took the present
decision with a political notive and in an arbitrary manner.
It is also subnmitted that the decision to termnate the
pr Of essi onal engagenent has been taken in order to stream
line the conduct of the governnent cases and effective
prosecution thereof."

It is difficult to appreciate this as a reasonabl e basis
for the drastic and sweeping action throughout the State,
particularly when the provisions in the Legal Renenbrancer’s
Manual referred earlier provide ordinarily for renewal of
the tenure O the appointees. To say the least. the contents
of para 29 of this counter-affidavit Which alone are relied
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on to disclose the reasons for the circular are beautifully
vague and convey not hing of substance and cannot furnish any
tangi bl e support to the inpugned circular. It was stated by
the | earned Additional Advocate Ceneral that nany of the old
i ncumbents were to be re-appointed even after this exercise
and, therefore, a whol esal e change was not to be made. If at
all. this submission discloses a further infirmty in the
i mpugned circular. If it be true that nany of the existing
appoi ntees were to be continued by giving them fresh ap-
poi nt ments. the action of first term nating their appoint-
ment and then giving themfresh appointnment is. to say the
| east, Uninforned by reason and does not even fail wthin
the scope of the disclosed reason ‘to streamine the conduct
of governnment cases and effective prosecution thereof’. It
is obvious that at least in respect of all such appointees
who are to be continued by giving themfresh appointnents,
the act of term nating their appointnment in one stroke, was
wi t hout appl i cation of mnd by anyone to the question whet h-
er a change was at all needed in their case. It would be too
much to  assune that every Governnent Counsel in all the
districts  of the State of U P. was required to be replaced
in order to streanmine the conduct of government cases and
i ndeed. that is not even the case of the State which itself
says that many of them were to be re-appointed.

Non-application of mnd to individual cases before
issuing a general circular termnating all such appointnents
throughout the State of UP. is itself eloquent of the
arbitrariness wit |large on the face of the circular. It is
obvi ous that issuance of the inpugned circul ar
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was not governed by any rule but by the whimor fancy of
soneone totally unaware of the requirenents of rule of |[|aw,
neatly spelled out in the case of John WIkes, [1770] 4
Burr. 2528 nore than two centuries back and quoted wth
approval by this Court al mbst a quarter century earlier in
Jai si nghani’s case (supra). W have considered it necessary
to re-enphasi ze this aspect and reiterate what has been said
so often by this Court only because we find that sone per-
sons entrusted wth the task of governance appear ‘'to be
unaware of the fact that the exercise of discretion they
have nust be governed by rule, not by hunmour, whiny caprice
or fancy or personal predilections. It also disturbs us to
find that the Legal Renmenbrancer’s Departnent of the State
of U .P. which has the duty to correctly advise the State
Government in such matters. overlooked the obvious and
failed to discharge its bounden duty of correctly -advising
the State Governnment in matters of law. W would like to
believe that the inmpugned circular was issued for want of
proper legal advice in this behalf instead of any ulterior
notive suggested by the petitioners/appellants.

Conferment of the power together with the discretion
which goes with it to enable proper exercise of the power is
coupled with the duty to shun arbitrariness in its exercise
and to pronote the object for which the power is conferred,
whi ch undoubtedly is public interest and not individual  or
private gain, whimor caprice of any individual. Al persons
entrusted with any such power have to bear in mnd its
necessary concom tant which alone justified con fernent of
power under the rule of law This was apparently |ost sight
of in the present case while issuing the inmpugned circul ar

Arbitrariness is wit large in the inmpugned circular
dated 6.2. 1990 issued by the State of Uttar Pradesh. It
gives the inpression that this action was taken under the
m staken belief of applicability of "spoils system wunder
our Constitution and the cavalier fashion in which the
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action has been taken gives it the colour of treating the
posts of D.G Cs. as bounty to be distributed by the appoint-
ing authority at its sweet will. Such a change even by a
private party is made keeping in view his own interest when
he finds that the existing |lawer is not suitable for the
assignment and. therefore. without making the change he
incurs the risk of some loss. In the case of the State it is
the public interest which should be the prinme guiding con-
sideration to judge the suitability of the appointee but it
appears that the inpugned State action was taken in the
present case wth only one object in view, that 1is, to
termnate all existing appointnents irrespective of the
subsi stance or expiry of the tenure or suitability of the
exi sting incunbents.
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Vi ewed in any manner, the inpugned circular dated 6.2.90
is arbitrary. It termnates all the appointnents of Govern-
ment Counsel in the districts of the State of Uttar Pradesh
by an omibus order, even though these appointnents were al
i ndividual.~ No common reason applicable to all of them
justifying their term nation in one stroke on a reasonable
ground has been shown. The subm ssion on behalf of the State
of Utar Pradesh at the hearing that many of them were
likely to be re-appointed is by itself anple proof of the
fact that there was total non-application of mind to the
i ndi vidual cases before issuing the general order termnat-
ing all the appointments. This was done in- spite of the
clear provisions 'in the L.R Manual laying down detailed
procedure for appointnent, termination and renewal of tenure
and the requirenent to first consider the existing incunbent
for renewal of his tenure and to take steps for a fresh
appointnent in his place only if the existing i ncunbent s
not found suitable in conparison to nmore -suitable' persons
available for appointnent at the time of renewal. ' In the
case of existing appointees. a decision has to be first
reached about their non-suitability for renewal before
deciding to take steps for making fresh appointnments to
repl ace them None of these steps were taken and no nateria
has been produced to show that any existing incunbent was
found wunsuitable for the office on objective assessnent
before the decision to replace all by fresh appointees was
taken. The prescribed procedure laid down in the L.R Manua
which has to regulate exercise of this power was totally
ignored. In short, nothing worthwhile has been shown  on
behal f of the State of U P. to support the inpugned action
as reasonabl e and non-arbitrary. The inpugned circular rmust,
therefore, perish on the ground of arbitrariness which is an
avail abl e ground for judicial reviewin such a situation

In view of the above conclusion, all the existing ap-
poi ntees to the posts of Governnent Counsel in the districts
throughout the State of U P., by whatever nane- called,
governed by the inpugned circular dated 6.2. 1990, who were
in position at the time of issuance of the circular,  mnust
continue in office and be dealt with in accordance with the
procedure laid down in the L.R Mnual. Those Governnent
Counsel , whose term had then expired or was to expire there-
after, would be considered for renewal of their tenure in
the manner prescribed and steps for preparation of a fresh
panel to replace themwould be taken only if they are found
unsuitable for renewal of their termas a result of an
informed decision in the manner prescribed. The power of
term nation of any appoi ntnent during the subsistence of the
termavailable to the State CGovernnment shall also be avail-
able for exercise only in the manner indicated, wherever
consi dered necessary.
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In short, the status quo ante as on 28.2. 1990, on which
date the inmpugned circular dated 6.2. 1990 was nade effec-
tive, will be restored and be mmintained till change in any
appointnent is found necessary and is made in the nanner
prescribed. The fresh appointnents, if any, mnade by the
State Governnent in inplenentation of the inmpugned circular
dated 6.2. 1990, being subject to the validity of the circu-
lar and the result of these matters, would stand superseded
in this nmanner. The State Governnent will inplenment this
direction within two weeks of the date of this order

In our view, bringing the State activity in contractua
matters also within the purview of judicial reviewis inevi-
table and is a logical corollary to the stage already
reached in the decisions of this Court so far. Having fortu-
nately reached this point, we should not now turn back or
take a turn in a different direction or nmerely stop there.
I n our opinion, tw recent decisions in Ms Dwarkadas Marf a-
tia and 'Sons, (supra) and Mahabir Auto Stores & Os.,
(supra) also lead in the sanme direction without saying so in
clear terns. This appears to be also the trend of the recent
English decisions. It is in consonance with our conmitnent
to openness which inplies scrutiny of every State action to
provide an effective check against arbitrariness and abuse
of power. W woul d/much rather be wong in saying so rather
than be wong in not saying so. Non-arbitrariness, being a
necessary concomtant of the rule of law, it is inperative
that all actions of ‘every public functionary,  in whatever
sphere, nust be guided by reason and not hunour, whim
caprice or personal predilections of the persons. entrusted
with the task on behalf of the State and exercise of al
power nust be for public good instead of being an abuse of
the power.

In view of the conclusion reached by us and the ' above
direction restoring status quo ante as on 28.2.1990, we have
not gone into individual matters brought before wus. Some
argunent was advanced from both sides in WP. No. 706 of
1990 (Km Shrilekha Vidyarthi v, State of UP. & Os.),
wherein the fact of renewal of petitioner’'s tenure is dis-
puted. It is unnecessary for us to go.into -that question
al so since the order, we are maki ng, governs the case of al
CGovernment Counsel in the districts throughout the State of
U P. including that of the petitioner in this wit petition
The subsequent rights of this petitioner also would  be
governed in the manner indicated above. |f-and when such a
situation arises, it would be open to the parties to have

the dispute, if any, adjudicated wherein the question of
renewal of tenure, claimed by the petitioner, can also be
gone into.
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Consequently, these appeals and wit petitions are
al | owed. The i mpugned circul ar GO No.
D 284- Seven-Lawmnistry dated 6.2. 1990, issued by the
CGovernment of State of U P., is quashed resulting in resto-

ration of status quo ante as on 28.2. 1990, the date from
which this circular was nade effective. No costs.

R S. S Petitions and appeals
al | owed.
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