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ACT:

Service Law Bomnbay - Munici pal Corporation--Deputation
fromone Establishment to another--Pronotion obtained in the
Establ i shment deputed to--Wether confers any right for
hi gher posts in the parent departnent, on reversion

HEADNOTE:

The appel | ant was appoi nted as a Tracer in the Minicipa
Corporation in 1955. with the appoi ntment of a Town Pl anni ng
Oficer in 1957. the appellant cane to be appointed as a
Tracer in the Town Pl anni ng Establishnent. Later, the post
of Junior Draftsman fell vacant in the Town Planning Estab-
i shment. Respondent No. 6 was posted to fill the /vacancy.
However, his appointnment was cancelled shortly thereafter
and the appellant was appointed as Junior Draftsnman with
effect from4.12. 1959.

The next higher post of Surveyor-cumDraftsman fel
vacant in 1962.. Meanwhile, the appellant was suspended. The
Industrial Court granted approval for his renmoval from
service, but suggested that he may be reappoi nted.” Accord-
ingly. the appellant was appointed afresh as junior Drafts-
man in the Estates Departnent of the Miunicipal Corporation
where he was previously working.

Aggrieved, the appellant filed a wit Petition before
the Hgh Court. Setting aside the order. the Hi gh  Court
remanded the matter to the Industrial Court for fresh dis-
posal . The Special Leave Petition preferred by the enpl oyer,
viz., the Minicipal Corporation against the H gh Court’s
order was di sm ssed.

The Industrial Court reheard the matter and declined
approval for the renoval of the appellant fromservice. The
appel l ant was reappointed as Junior Draftsman in the Town
Pl anni ng Est abl i shnent whi ch was abol i shed subsequently, and
he was reverted to the service of the Minicipal Corporation
as a Tracer, and not as a Junior Draftsman. The appell ant
filed an appeal against the said order. but it was rejected
on the ground that direct recruits were already working as
Juni or Draftsmen and that there was no vacancy agai nst whi ch
the appell ant coul d be appoi nt ed.
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The appellant noved the High Court by way of a Wit
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petition. contending that since he had been appointed as
junior Draftsman in the Town Planning Establishnment, he
could not be repatriated to a | ower post, viz.. Tracer in
the Municipal Corporation. It was also contended that the
Deputy Muni ci pal Commi ssioner, was a person lower in rank
than the appointing authority viz., the Minicipal Conm s-
sioner and hence the order passed by himwas without juris-
di ction.

The Hi gh Court proceeded on the footing that the appel-
[ant was on deputation from Miunicipal Corporation to the
Town Pl anni ng Establishment and dism ssed the wit Petition
The appellant has preferred this appeal against the Hi gh
Court’s order dismssing his Wit Petition
Di sm ssing the appeal, this Court.

HELD: 1. | The appellant’s pronotion as junior Draftsman
and proposed pronotion as Surveyor-cum Draftsman in the Town
Pl anni ng Establi shment cannot confer any rights on him in
his parent departnment. Wen he [eft the Minicipal Corpora-
tion and joined the Town Planning Establishment he was a
Tracer and he can go back to the Estate Departnent or any
ot her Departnment of the Minicipal Corporation only to his
original post i.e.. as Tracer, subject to the nodification
that, if in the neantime he had qualified for pronotion to a
hi gher post. that benefit cannot be denied to him

1.2 The order dated 16.8. 1965 was passed in pursuance
of the recomendati on of the Industrial Court, while approv-
ing the appellant’s renoval, that he may be reconsidered for
appointnent. In view of this order of the Industrial Court,
the appellant had to be given a posting and since he had
been di scharged from servi ce when he was a Juni or Draftsman
orders were passed appointing-himas junior Draftsman. This
again was nade as an order of fresh _appointnent and the
appel l ant’ s representation that he shoul d be given seniority
was rightly not accepted. There is also the further fact
that the appellant was relieved fromthis post with effect
from October 1, 1967. There has been, apparently, no chal-
lenge to this order. Mreover, theses orders lost ‘their
basis once the petitioner was restored to his post in the
Town Planning Establishment. In these circunstances the
order dated 16.8.65 or the determi nation of his seniority in
1966 are of no relevance to the present case.

2.1 What the appellant is really attenpting is to challenge
t he
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appoi nt nents of Respondents 6 to 11, which had been nmade in
1963-64, by a Wit Petition filed in 1978, nore than a
decade after the above sel ections and appoi ntrents had been
made. It is true that, at that tine the appellant, was under
a cloud because he had been suspended and subsequently
renmoved fromservice. But all the sane, if he had desired to
chal | enge those appoi ntnents, he should have taken'imredi ate
steps. Anyhow, these obstacles had disappeared when the
tribunal, on remand by H gh Court, had and di sapproved the
appel l ant’ s renoval from service by the order dat ed
13.5.1964. Atleast in 1971, when the order was passed re-
storing himto the position of Junior Draftsman in the Town
Pl anni ng Establishment, he could and shoul d have taken steps
to ntain his "pro-forma" promotion in the parent depart-
ment. The fact remains that he took no effective steps to
chal | enge the appoi ntment of respondents 6 to 11 from 1963-
64 right upto 15.2.1978, when he filed the Wit Petition or
atleast upto 1.10.1976, when he nmade a representation
agai nst the order of reversion.

2.2 S. 54(2) of the Municipal Act, dispenses wth the
Staff Selection Commttee when it is proposed to fill the
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appoi nt nent from anong persons already in municipal service.
But the nature of the recruitnent that took place is not
known. That apart, the constitution of a Staff Selection
Conmittee to deci de upon the selections cannot be said to be
illegal even though not mandatory in the situation. The High
Court has found that respondents 6 to 11 had been directly
sel ected as Junior Draftsnmen after proper scrutiny by the
Staff Selection Commttee. Admittedly there was a circular
anmong the Municipal enployees in regard to these appoint-
ments and selections. The appellant should have nade an
application for selection at that tinme or, if he thought it
nore appropriate, should have chall enged the constitution of
Staff Selection Committee and the direct recruitnent and put
forward his claim for pronotion as Junior Draftsnan by
virtue of his seniority. That he tailed to do at the crucia
time. It may be that this was because he had certain diffi-
culties facing him by way of- suspension and subsequent
expul si.on from service. But evenin 1971, after his origina
order of suspension and renpoval had been set aside, he took
no i medi'ate steps to claimhis rights in the parent depart-
ment. He.was apparently satisfied with his restoration as
Juni or Draftsman in the Town Pl anning Establishment. Having
regard to the circunstances of the appointment of respond-
ents 6 to 11, the appellant was not entitled to any prono-
tion in preference tothem and he cannot claim appointnent
as Junior Draftsnman when there was no such post in 1976 to
whi ch he coul d he appoi nt ed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1213 of
1979.
583

From the Judgnent and Order dated 24.4. 1978 of the
Gujarat H gh Court in L.P.A No. 97 of 1978.
Appel | ant in person.
H S. Parihar for the Respondents.
The Judgnent of the Court was delivered by

RANGANATHAN, J. The appellant, D.M Bharati, challenges
the wvalidity of an order dated 30.9. 1976 passed by the
Deputy Muni ci pal Comm ssioner of the Miunicipal Corporation
of the Gty of Ahnedabad. By the said order, the Deputy
Muni ci pal Conmi ssioner, consequent on the staff  of the
Muni ci pal Corporation working in the Town - Pl anning Estab-
i shment having to be absorbed in the Minicipal Corporation
"reverted" the appellant fromthe post of junior draftsman
in the Establishnment and appointed himto act in the post of
a tracer in the Town Devel opnent Departnent of the Corpora-
tion. The H gh Court rejected his wit petition and /hence
the present appeal

It is necessary to state the relevant facts. The appel -
| ant had been appointed as a tracer in the Estate Depart nment
of the Municipal Corporation on 26.6. 1955 and worked there
till 18th February, 1957. It appears that the Governnent
appointed a Town Planning Oficer under the provisions of
section 31 of the Bonbay Town Pl anning Act. 1954. The Town
Planning Oficer had to be supplied with an establishment.
The establishment of the Town Planning Oficer was adm tted-
ly temporary. An arrangenent was entered into between the
two authorities that the arbitrator in the planning office
could select such persons fromthe Corporation for his
establishnent as he thought fit. The Town Planning O ficer
demanded the services of the appellant and he was appointed
as a tracer in the Town Planning Establishment on 22.2.
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1957. It is not clear whether the appellant went therein by
way of transfer or by way of deputation as the origina
order dated 22.2. 1957 is not available with wus. However,
the Hgh Court and the appellant have proceeded on the
footing that the appellant was deputed from the Muinicipa
Corporation to the Town Pl anning Establishnent.

Sonetime later, the post of a junior draftsman fel
vacant in the Town Planning Establishnment. The appellant
tells wus that he was asked to take charge of that post on
4.12. 1959. It appears that M. Yevla (Respondent No. 6 in
the WP.) was posted to fill in that vacancy but,
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on 21.4. 1960, his appointnent was cancelled and the appel-
| ant was appointed as junior draftsman in the Town Pl anning
Establ i shment w.e.f. 4.12. 1959. The appellant tells us that
he had al so been subsequently reconmrended for appointnment to
the post of Surveyor-cum Draftsman, which was a hi gher post
and which had fallenvacant on 28.2. 1962. But before this
proposal ~could materialise the appellant was suspended on
5th Decenber, 1962 by the Corporation and was renoved from
service on 13.5.64. The Industrial Court granted approval to
the renoval of the appellant fromservice but made certain
observations suggesting that he nmay be re-appointed to the
said post. The appellant filed a wit petition against the
order of the industrial court. The H gh Court eventually,

set aside the order of the industrial court on 1.2. 1969 and
remanded the matter for fresh disposal to the industria

court. The Municipal Corporation preferred S.L.P. 48/71 in
this Court which was dismssed on 27.1.71. The industria

court re-heard the matter pursuant to the order of the High
Court and declined approval to the order of renpval of the
appellant from service with the result that the order of
renoval dated 13.5.64 stood vacated and an order was ' passed
on 3.3.71 by the Minicipal Conm ssioner-that the appellant
was reappointed as a junior draftsman in the Town Pl anning
Est abl i shrent .

In the neantine, on 16.8. 1965, consequent on the recom
nendati ons of the industrial court, the appellant  was ap-
pointed as junior draftsman in the Estates Departnent of the
Muni ci pal Corporation where he had been previously worKking.
This purported to be a fresh appointnent and so the appel-
lant nmade a representation that he should be appointed in
this post according to his seniority. No orders were passed
on this representation except a direction that the appellant
should join service within a week of receipt of the meno and
then represent his case for seniority, if he so -desired.
Ther eupon the appel |l ant accepted the order re-appointing him
as junior draftsman in the Estates Departnment and  took
charge of his office. The order of the H gh Court. has  found
that the appellant was relieved fromservice on 1.10.1967
because of retrenchnent.

When the above proceedings in the case of the appell ant
were taking place respondents 6 to 11 were directly selected
as junior draftsmen by the Staff Selection Conmmttee —and
prombted to the said post. The appellant did not appear
before the Staff Selection Committee perhaps because of the
various proceedi ngs above referred to, as a result of which
he was under suspension fromb5.12. 1962 to 13.5. 1964, when
he was renoved and then again till 16.8.65, when he was re-
585
appointed as a draftsman. Once the proceedi ngs agai nst the
appel l ant cane to a close, the Minicipal Conm ssioner passed
order on 3.3. 1971, cancelling the order dated 13.5. 1964
renovi ng the appellant fromservice. He was re-appointed as
a junior draftsman in the Town Planning establishment.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

Subsequently, however, the Town Pl anni ng Establishnment was
abol i shed, and the appellant was served with the order dated
30.9. 1976, by which he was reverted to the services of the
Muni ci pal Corporation. On such reverter, however, as we have
seen, he was posted as a tracer and not as a junior drafts-
man. The appellant filed an appeal against the said order
before the Standing Commttee but his appeal was rejected on
15.3. 1977 on the ground that in the Corporation direct
recruits were already working as junior draftsnmen, and that
there was no post of junior draftsman vacant in the Corpora-
tion, to which the appellant could be appointed. The appel -
l ant thereupon filed a wit petition and, as already stated,
he was unsuccessful therein and hence this present appeal

The appellant’s contention before the H gh Court was two
fold. The first contention was that since he had been ap-
pointed as junior draftsman in the Town Pl anning establish-
ment by the order dated 21.4. 1960, he could not be repatri-
ated as a tracer in the Minicipal Corporation, that is, to a
| ower post. It was al so contended that the order dated 30.9.
1976 has been passed by the Deputy Minicipal Comn ssioner
who is a person |lower in rank than the person who appointed
him nanely, the Municipal Commi ssioner and that, therefore,
the order dated 30.9.76 was passed by an officer w thout
jurisdiction. These two argunents have been reiterated
before us al so. So/faras the second contention is concerned
it my at once be pointed out that if the order dated
30.9.76 is an order of reversion by way punishnent, the
appel l ant’ s contention may be correct - in viewof the provi-
sions contained in sections 53 and 56 of the Bombay Provin-
cial Minicipal Corporation Act. However, if the order dated
30.9.76 has nerely given effect to the abolition of the Town
Pl anning establishnment and restored the appellant to the
post he can properly hold in the Minicipal Corporation then
no elenent of reversion would beinvolved and the Deputy
Conmmi ssioner would be quite conpetent to pass the order in
guestion. The only question therefore that survives for
consideration is regarding the validity of an order dated
30.9.76 in so far as it purported to appoint the “appell ant
as a tracer in the Minicipal Corporation instead of ' as a
junior draftsman. W& may nention here that a point was also
made that the appellant should not have been appointed as an
"acting" tracer but it has been expl ai ned by the Corporation
that it was a verbal inaccuracy and that the appoi ntnent
586
of the appellant in the Minicipal Corporation is not an
acting but a substantive one. This point, ‘therefore, does
not survive.

We shall proceed on the assunption that the appell ant
went to the Town Pl anni ng establishment (which was a tenpo-
rary one) by way of deputation fromthe Minicipal Corpora-
tion. There is sone controversy as to whether the “appell ant
was properly pronoted as junior draftsman in the Town | Pl an-
ning establishnent. There is a suggestion that both the
demand by the Town Pl anning establishnent for the services
of the appellant as well as his pronotion therein were not
acceptable to the Corporation and that they were the conse-
guence of undue favour shown to the appellant by the Arbi-
trator who was the appointing authority. W do not think it
is necessary to go into this controversy here because it is
quite clear that the appellant’s pronmotion as junior drafts-
man and proposed pronotion as Surveyor-cum Draftsman in the
Town Pl anni ng Establishnment cannot confer any rights on him
in his parent departnent. Wen he left the Minicipal Corpo-
ration and joined the Town Planning establishment he was a
tracer and he can go back to the Estate Departnent or any
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ot her Departnment of the Minicipal Corporation only to his
original post i.e., as tracer, subject to the nodification
that, if in the neantinme he had qualified for pronotion to a
hi gher post, that benefit cannot be denied to him In the
present case, unfortunately, what happened was that when
junior draftsmen were recruited by the Minicipal Corporation
in 1959-60 and in 1963-64, persons were selected and ap-
pointed to the said posts through the nachinery of a Staff
Sel ection Conmittee. The appellant submits that he had been
wrongly overl ooked and that the respondents had been wrongly
promoted as junior draftsmen. He points out that, under the
regul ati ons, junior draftsnen had to be appointed by prono-
tion on the basis of seniority-cure-fitness and that the
guestion of Staff Selection Conmrittee did not at all arise.
According to him the procedure for selecting by Staff
Sel ection Committee would not cone into force when the
recruitment was restricted to persons in the rmunicipa
service. In the present case, however, all the persons, who
were appointed as junior draftsnen during the appellant’s
absence. were fromthe municipal service. The appointnent
shoul d, therefore, have been made directly by pronotion
without the intervening machinery of the Staff Selection
Commttee and the appellant being the seniornost tracer
shoul d have been appointed as junior draftsman in preference
to respondents 6 to 11.

There are considerable difficulties in  accepting this
case of the appellant. In the first place, what he is really
attenpting is to chall enge
587
t he appoi ntnments of respondents 6 to 11, which had been nmade
in 1963-64, by a wit petition filed in 1978, nore than a
decade after the above sel ections and appoi ntrrents had been
nmade It is true that, at that tinme the appellant, was. under
a cloud because he had been suspended and subsequently
renoved from service. But all the sane, if he had desired to
chal | enge those appoi ntnents, he should have taken i nmedi ate
steps. Anyhow, these obstacles had disappeared when the
tribunal, on remand by H gh Court, had disapproved the
appellant’s renoval from service by the order dated  13.5.
1964. At least in 1971. when the order was passed restoring
himto the position of junior draftsman in the Town Pl anning
establishment, he could and should have taken steps to
obtain his "pro-forna" pronotion in the parent departnent.
The appellant says he was naking sone representations but
this was not enough. The fact is that he took no effective
steps to challenge the appointnment of respondents 6 to 11
from 1963-64 right upto 15.2.1978, when he filed the wit
petition or atleast upto 1.10.1976, when he nade a represen-
tation against the order of reversion

Quite apart fromthe above consideration, there is no
material before us to show that the appoi ntnments of respond-
ents 6 to 11 were made irregularly and that the constitution
of a Staff Selection Committee for selecting junior drafts-
men did not conformto the regul ati ons and the provisions of
the Bonbay Provincial Minicipal Corporations Act. The Corpo-
ration has stated that they have been directly recruited.
The High Court has pointed out that the relevant regulation
gave a discretion to the Commi ssioner to nake the appoint-
ments by pronotion or by direct recruitnment. S. 54(2) of the
Muni ci pal Act, on which the petitioner relies, no doubt
di spenses with the Staff Selection Committee when it s
proposed to fill the appoi ntnent from anong persons already
in municipal service. But the nature of the recruitment that
took place is not known. That apart, the constitution of a
Staff Selection Conmittee to decide wupon the selections
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cannot be said to be illegal even though not nmandatory in
the situation. The High Court has found as a fact at nore
than one place in the judgnent that the respondents 6 to 11
had been directly selected as junior draftsmen after proper
scrutiny by the Staff Selection Conmittee. Even the appel-
ant stated before us that there was a circular anmobng the
nmuni ci pal enployees in regard to these appointnments and
sel ections. The appellant should have nade an application
for selection at that tine or, if he thought it nore appro-
priate, should have challenged the constitution of Staff
Selection Comrittee and the direct recruitnent and not
forward his claim for pronotion as junior draftsman by
virtue of his
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seniority. That he failed to do at the crucial tine. It may
be that this was because he had certain difficulties facing
him by way of suspension and. subsequent expulsion from
service. But even in 1971, after his original order of
suspensi on and renoval had been set aside, he took no inmme-
diate steps'to claimhis rights in the parent departnent. He
was apparently satisfiedwith his 'restoration as junior
draftsmen in the Town Planning establishnent. W are in
agreement with the Hi gh Court that, having regard to the
ci rcunst ances of the appoi ntnent of respondents 6 to 11, he
was not entitled to any pronotion in preference to them and
that he cannot clai mappointnent as junior  draftsman when
there was no such post in 1976 to which he coul d be appoint-
ed. It is not his case that any posts of junior draftsmen
became vacant after his reversion to the parent. departnment
to which he could have been pronoted.

The appel | ant contends that the fact that his eligibili-
ty for appointnent as a junior draftsnan in the parent
departrment had been accepted by the order ~dated 16.8.1965
referred to earlier. It is also pointed out that subsequent-
ly a question arose of the seniority as between the appel-
lant and one Kavadia. This was gone into and the Municipa
Corporation accepted the position that the appellant pos-
sessed qualifications required for the post of junior
draftsman and that he was senior to M. Kavadia. This was
sonetine in 1966. We, however, find that this aspect of the
matter does not help the appellant because the order dated
16. 8. 1965 was passed in pursuance of the recomendati on of
the industrial court, while approving the appellant’ s renpyv-
al, that he nay be reconsidered for appointnent. In view of
this order of the industrial court, the appellant had to be
gi ven a posting and since he had been di scharged from serv-
ice when he was a junior draftsman, orders were passed
appointing himas junior draftsman. This again was made as
an order of fresh appointnent and the appellant’s represen-
tation that he should be given seniority was not accepted,
rightly, for the reason mentioned above. There is‘also the
further fact that the appellant was relieved fromthi's post
with effect from Qctober 1, 1967. There has been, apparent-
Iy, no challenge to this order. Moreover, these orders  lost
their basis once the petitioner was restored to his post _in
the Town Pl anni ng Establishnment. In these circunstances the
order dated 16.8.65 or the deternination of seniority be-
tween appellant and Kavadia in 1966 do not help the appel-
| ant’ s case.

Lear ned counsel for the Municipal Corporation submtted
to us that the appellant had not joined his post as a tracer
in conpliance
589
with the order dated 30.9.76 and that by now he has also
reached the age of superannuation. W are not here concerned
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in this appeal with the consequences of "non acceptance" of
the order dated 30.9.76 by the appellant. W are only con-
cerned wth the question whether the appellant was rightly
appoi nted as tracer on his reverter to the Minicipal Corpo-
ration and that question we have answered in the affirnma-
tive. W do not express any opinion on the questions raised
by the | earned counsel for the respondent.

In the circunstances, we are of the opinion that there
are no grounds to interfere with the order of the High
Court. W, therefore, dismiss this appeal but, in the cir-
cunst ances, we nmake no order as to costs.

G N Appeal di s-
m ssed.
590




