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ACT:

Keral a Land Acquisition Act, 1961--Kerala Land Acquisi-
tion Rules 1963--Section 6/Rules 5(b)(6) and 6--Land requi-
sitioned at the instance of private school --Wether officer
of the Departnment to be heard on objections by the owner.

HEADNOTE:

The appellant owned [and hearing R S. Nos. 44/11 and
44/ 20 in village Thottapuzhasseri in Kerala State. Respond-
ent 3, MMA High School noved an application under Sub-
clauses (a) and (b) of Clause (i) of Section 1 of Chapter 6
of the Land Acquisition Manual before the State’s Education
Department praying that the aforesaid | and be requisitioned
for a public purpose for construction of a playground for
the school. The State authorities after conmplying'with the
requi rements of the Kerala Land “Acquisition -Act, 1961
i ssued a declaration under Section 6 of the Act stating the
| ands described therein were needed for a public purpose
viz. construction of a playground for the school. The appel -
| ant challenged the validity of the declaration by filing a
wit petition before the High Court, contending, that (i)
the proposal to acquire the property was mala fide; (ii)
that the declaration was bad as no notice was issued to the
Educati on Department as required by Rule 5(b) and (c) of the
Kerala Land Acquisition Rules and (iii) that the appellant
needed the property for construction of houses for his sons.

The High Court dismissed the wit petition holding that
there was no violation of the provisions of Rule “5(b) and
(c) of the Rules nor was there any infringement of Rule 6.
Hence this appeal by the appellant by certificate.

Di sm ssing the appeal, this Court,

HELD: The requisition in the instant case, was not nade
at the instance of the Governnent Departnment but at the
i nstance of the Manager, private school and the Education
Department nmerely has given a note certifying that the
purpose of the requisition is a public purpose and that the
school agreed to bear the entire costs. [544C D

It cannot therefore be contended that the requisition
has been made by the Education Departnent or by its officer
for acquisition of the land in question. [541C
536

The High Court has rightly held that there has been no
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violation of Rule 5(b) and (c) or 6 of the Rules. [541F]
That it is inappropriate to issue notice to the Education
Oficer or Departnental Oficer who certified about the
public purpose as well as readi ness of the school authority
to pay the entire noney for acquisition and failure to issue
such a notice to the Departmental O ficer would not anount
to violation of the principles of natural justice and in-
fringement of the said Rule 5(b) and (c) of the said Rules.
[541 F-G

Lonappan v. Sub-Collector, Palghat, AR 1959 Keral a 343;
State of Madras and Ors. v. Periakkal and Os., AR 1974
Madras 383 and State of Mysore and Ors. v. V.K Kangan and
Os., [1976] 1 SCR 369 at 371, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 186 of
1976.

Appeal by Certificate fromthe Judgnment and Order dated
27.10.1975 of the Kerala H gh Court in O.P. No. 3743 of
1973.

Ajit Pudussery and B .P. Singh for the Appellant.

A.S. Nanbiar, K/R Nanbiar, V.J. Francis and NM Popl
for the Respondents.

The Judgrment of the Court was delivered by

RAY, J. The appellant who is owner of |land conprised in
R'S. Nos. 44/11 and 44/20 in village Thottapuzhasseri in
Al l eppey District, assailed the validity of the declaration
made under Section 6 of the Kerala Land Acquisition Act,
1961 (Act 21 of 1962) nmde by the 2nd Respondent, Board of
Revenue, Kerala State on 25.9.1973 and published in Kerala
Gazette dated Cctober 16, 1973 stating that the |lands de-
scribed therein are needed for a public purpose nanely for a
pl ayground for MM A. Hi gh School and directing the  Revenue
Di visional O ficer, Changannur to order for acquisition of
t he same.

The grounds on which the challenge was made in‘the wit
petition inter alia were that the property in question was
nortgaged with the Maranon Marthom te Church, as the Church
refused to return the property on accepting the noney, the
appel lant filed a suit for redenpti on of the nortgage which
was ultimately decreed and appel | ant got
537
possession of the property on Cctober 8, 1973. During the
pendency of the suit the church authority noved the educa-
tional authorities as well as the Sub-Collector for acquisi-
tion of the property for the school in order to weak  ven-
geance on the petitioner-appellant. It has al so been alleged
that the purported proposal to acquire the said property was
nmade nala fide. The |land was situated about 3 furlongs away
from the school and it was not convenient to be used as
pl ayground of the school, that there were nore suitable |and
avail able for purpose of playground, that the |and was
required by the owner for purpose of constructing buildings
for his sons. The appellant raised all those objections
within the prescribed time on receiving notice under section
5 of the said Act. No notice was issued to the Education
Department as required under Rule 5(b) & (c) of the Kerala
Land Acquisition Rules and the objection nade by the appel-
lant was decided by the respondents w thout hearing the
CGovernment Department or its representative. As such the
i mpugned declaration is illegal and bad and the proceeding
for acquisition is also illegal and unwarranted. The wit
petition being OP. No. 3743 of 1973 was dismissed by the
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Hi gh Court holding that there was no violation of the provi-
sions of Rule 5(b) & (c) of said Rules nor there was in-
fringement of Rule 6.

The instant appeal is on a certificate granted by the
Hi gh Court wunder Section 133(1) of the Constitution of
I ndi a.

The sole question that has been agitated before this
Court by the Ilearned counsel for the appellant is that
provisions of Rule 5(b) & (c) of Kerala Land Acquisition
Rul es, 1963 are nandatory and the notice of the date of
hearing of objection filed by a person interested in the
land has to be given to the Departnmental O ficer requiring
the land and failure to serve such notice wll invalidate
the declaration made under Section 6 of the Kerala Land
Acqui sition Act, 1961 in short the said Act. Several deci-
sions have been cited at the Bar in support of this conten-
tion. The provisions of Section 5 read with Rule 5(b) & (c)
of the said Rule have not been conplied wth in hearing
obj ecti ons.

The ‘'l earned counsel for the respondent has, on other
hand, submitted that the proposal for acquisition of the
land in question for play-ground of the said school was made
at the instance of the Manager of the School, the 3rd re-
spondent. The said proposal was considered by the Education
Departnment which certified that the acquisition was for a
public purpose viz for playground of the said school and
al so that the school agreed to place the necessary funds for
paynment of conpensation for acquisition of the said |and.
538

The appel | ant on receiving the notice under Section 3 of
the said Act filed an objection to the proposed  acquisition
of the said lands in accordance with the provision of Sec-
tion 5 of the said Act as well as under Rule 3 of the Land
Acqui sition Rules, 1963. The 1st respondent did not ' issue
any notice of the objection filed by the appellant (peti-
tioner) to the Education Departnent as required under Sec-
tion 5 of the Act and Rule 5(b) (& (c) and 6 of the Rules
franed under the said Act though notice was issued to Re-
spondent No. 3, the Manager, MMA. H gh School, Maranon.
The 1st respondent, Sub-Collector (Land Acquisition Oficer)
after hearing the petitioner-appellant and his lawer _as
well as the representation of the 3rd respondent submtted a
report to the respondent No. 2, Board of Revenue, Kerala
State reconmmendi ng for the acquisition of the said land for
the purpose of playground for the said H.gh School. The
Board of Revenue, the respondent No. 2, after considering
the report made a declaration under Section 6 of = the said
Act stating that the land specified in the notification
under Section 3 of the Act is needed for a public purpose
and the said declaration was published in the Kerala Gazette
dated 16th October, 1973 and directed the Revenue Divisiona
O ficer, Changannur to take order for acquisition 'of the
lands. It is convenient to nention that the procedure for
requisition for acquiring | and has been | aid down by the
Government in the Land Acquisition Manual. Sub-C auses (a) &
(b) of Clause (i) of Section 1 of Chapter 6 of the Manual is
in these terns:

"(i)(a) Application in all cases in which land is required
by a department of CGovernment other than the Revenue Depart -
ment should be sent by the Departnental O ficer authorised
in this behalf in the prescribed form (Form 2Appendix I1) to
the District Collector or to the Special Land Acquisition
Oficer, if any, appointed for the purpose. In the applica-
tion it should be specifically stated whether the sanction
of the conpetent authority exists for the work for which the
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land is required and for the acquisition of the land and
whet her necessary funds have been provided in the budget for
nmeeting the cost of acquisition.
(b) Application fromassociations or private institutions
ot her than educational institutions, should be sent in the
prescribed form to the District Collector. Wen land is
required by a private educational institution, the Manager
of the institution should send an application in the pre-
scribed formto the District Educational O ficer concerned
539
who will forward it to the District Collector with a certif-
icate fromthe departnmental officer authorised in this be-
hal f, to the effect that the acquisition is necessary as the
land is required for a public purpose and that the private
educational agency has agreed to neet the expenditure

It is evident fromthis procedure that in case of |and
being required by the private educational institution. the
Manager~ of the institution shall send the application for
acquisition of the |land, The Education Department has to
consider ‘the application and to give a certificate to the
effect that there was a public purpose for which the pro-
posed acquisition is asked for and the private educationa
institution is agreeable to neet the entire expenditure for
acquisition of the said property. In the instant case Educa-
tion Departnent after considering the requisition nmade by
the Manager of the said school certified about the public
purpose for which the land in questionis required to be
acquired and also that the school authorityis ready and
willing to neet the entire costs of the acquisition. As has
been stated herei nbefore that the appellant, the owner of
the said plots of land subnmitted his objection to the appli-
cation for acquisition mainly on four grounds inter alia
that the proposal for acquisition of the | and has been nade
by the Manager of the said school malafide in as nuch as the
said | and was nortgaged previously w th the Church authori -
ties and subsequently the nortgage was redeenmed on the
basis of a decree passed by the court in a suit and the said
land was taken possession of by the applicant in ‘execution
of the said decree. Secondly, this land is situated about 3
furlongs away fromthe said school and so it is not ~conven-
ient to use the land for a play-ground of the school, third-
ly, there are other lands available in the locality which
can be conveniently used for this purpose, fourthly, it has
been stated in the objection petition that the land in
guestion renmains subnmerged during certain part of the vyear
and so the sane is not convenient for the purpose of play-
ground of the school. The 3rd respondent on receiving notice
of the objections appeared before the Sub-Collector.. Re-
spondent No. 1 and reiterated that the objections are al
wi t hout any basis and the | and was needed for the playground
of’ the school and the said land is being used “for this
purpose for a period of about1l0 years. The respondent No. 1
after inspecting the site and after considering the ' objec-
tions and hearing the appellant and his | awer submtted a
report recomending for acquisition of the said land. It
will be evident fromthe inquiry report nade under Section 3
of the said Act that the lands is in possession of the
School and it is being used as its playground for the |ast
10 years. The Managenent of the said School has no other
alternative but to request
540
for acquisition of the said |and for the above purpose. it
is also staled in the report that the proposed land is at a
di stance of 3 furlongs and there is no other convenient and
suitable land nore nearer to the school
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On considering this report the respondent No. 2, Board
of Revenue nade a decl aration which has been notified in the
Kerala Gazette on Cctober 16, 1973 and directed proceeding
for acquisition of the said |and.

It is, therefore, clear that the Manager of the schoo
submitted a requisition to the Education Departnent for a
certificate as to the public purpose for acquisition of the
said land for play-ground o[ the school and also to the
effect that the school has agreed to neet the entire expend-
iture in due conpliance with the procedure laid down in the
Kerala Land Acquisition Manual. The Education Depart ment
made the necessary recomendations. The proposal tot the
acquisition of the plot was made at the instance of the
Manager of the said private educational institution the
respondent No. 3 and not by the Education Departnent. Sec-
tion 5 enjoins that any person interested in any land which
has been notified under sub-clause 1 of Section 3 as being
needed - or likely to be needed for a public purpose may,
within 30 days after publication of the notification, object
to the acquisition of the land. It has been further provided
therein that objections shall be nade to the Collector in
witing and the Collector on receiving the objections shal
give the objector an opportunity of being heard either in
person or by counsel” and shall after hearing all such objec-
tions and after nmmking such further enquiry, if any, as he
thi nks necessary either nade a report in respect of the |and
whi ch has been notified under Sub-Section 1 of Section 3 or
make different reports in respect of different parcels of
such land to the Board of Revenue where the notification
under Sub-clause 1 of Section 3 has been made and . published
by the Collector. Rule 3 of the Kerala Land  Acquisition
Rules clearly states that after publication of the notifica-
tion wunder Section 3, the Collector shall issue a  notice
stating that the land is needed or is likely to be ' needed,
as the case may be, for a public purpose and requiring al
persons interested in the land to | odge before the Coll ector
within 30 days after the issue of (the notification, 'a state-
nment in witing of their objections, if any, to the proposed
acquisition Rule 5(b) enjoins that after receiving the
objections from a person interestedin the land wthin
prescribed time the Collector shall fix a date for hearing
the objections and "give notice, thereof to the objector as
well as to the departnental officer or conpany or theloca
541
authority requiring the |and, where such departnent is not
the Revenue Departnent.

On a perusal of this provision it is clear that notice
of the date of hearing of the objections has to be served
not only on the objector but also to the Departnental = Ofi-
cer or Conpany or the local authority requiring the /|and,
that is, where the requisition for acquisition of ‘the |I|and
is made by the Departnental O ficer, the Departnental @ Ofi-
cer who requires the land for acquisition has to be ' served
with a notice of the date of hearing of objections. In the
instant case the requisition was nade not by the Education
Departnment but by the Manager of MMA. Hi gh School, Mara-
non. The Education Departnent nerely certified about the
requirenent of the land in question for a public purpose
i.e. for playground of the school and that the entire cost
of the requisition is agreed to be borne by the school

The sole question agitated in regard to the validity of
the declaration is that no notice of the date of hearing of
obj ection has been served on the Educati on Departnent and as
such the Educati on Departnent has no opportunity to consider
the objections raised by the appellant and also to say
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whet her the land in question was suitable for-acquisition or
whet her other |ands are available for this purpose for which
the proposed acquisitionis required to be nade and non-
service of such a notice invalidates the declaration nmade
under Section 6 of the Act by respondent No. 2. It is only
the private school as well as the owner of the |and who are
required to be inforned as to the date when the objections
wi Il be heard under Section 5 of the said Act and only they
are to be heard. The High Court has rightly held that in the
i nstant case there has been no violation of Rule 5(b) & (c)
of the Rules. The Hi gh Court has further held that there has
not been any infringenment of Rule 6. It has al so been held
that it is inappropriate to issue notice to the Education
Oficer or Departnmental Oficer who certified about the
public purpose as well as readi ness of the School authority
to pay the entire noney for acquisition and failure to issue
such a notice to the Departnental O ficer would not anpunt
to violation of the principles of natural justice and in-
fringement of the said Rule 5(b) & (c) of the said Rules. W
have nentioned herei nbefore that the proposal for acquisi-
tion of the land was nmade by the Manager of the school for
the purpose of playground of the school and the requisition
was thus made at the instance of the school. The Education
Department nmerely certified about the public purpose and
al so about the willingness on the part of the school author-
ity to bear the entire cost of acquisition. The land is not
sought to be acquired at the instance of the Depart-
542
mental O ficer and as such it has been rightly found by the
H gh Court that non service of notice of hearing of the date
of objection on the Education Departnent does not per se
infringe the provisions of Rule 5(b) & (c) of the Kerala
Land Acquisition Rule, 1963. W do not find any flewin the
j udgrment rendered by the High Court.

Several decisions have been cited at the Bar to inpress
upon us the point that Rule 5 (b) & (c) read with Section 5
of the said Act are nmandatory and non-conpliance therewith

will render the declaration invalid and the entire  acqui si -
tion proceedings on the basis of the said declaration wll
be illegal and unwarranted. In the case of Lonappan v. Sub-

Col l ector, Pal ghat, AR 1959 Keral a, 343 one Appu moved the
authorities of the Education Department to acquire 1.12
acres of land in RS. No. 125/7 for the construction of _a
buil ding and for a play ground and a garden for his  school

On the recommendation of the Educati on Departnent the Gov-
ernnent issued a notification under Section 4(1) of the Land
Acqui sition Act proposing to acquire an area 1.12 acres in
the said survey for this school. Notice was issued to. the
appel lant calling for appellant Lonappan, the owner of the
land, for filing objections, if any, under Section 5-A of
the Land Acquisition Act to the proposed acquisition and in
that notice it was stated that the enquiry under Section 5-A
woul d be held on 23.9. 1952. The Sub-Collector after hearing
the appellant and his objections overruled his objections
and recomended acqui sition. The appellant thereafter nmade
application under Article 226 of the Constitution for a wit
of «certiorari and for other directions for quashing the
proceedi ngs and for granting other reliefs, on the ground
that under Section 5-A the Sub-Collector was bound by Rule 3
to give notice of those objections to the Education Depart-
nment at whose instance step for acquisition has been taken

It was held that the object of Rule 3(b) of the Rules nmde
by the Madras CGovernnent under Section 55(1) of the Act for
giving notice to the concerned departnment before hearing of
objections filed under Section 5-Ais not merely to give the
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department an opportunity to maintain or support its origi-
nal requisition but also to provide an opportunity for the
original requisition being reviewed or reconsidered by the
departrment in the light of the objections raised by the
owner of the | and and ot her persons interested in it.

In State of Madras and O's. v. Periakkal and Ors., AIR
1974 Madras 383 the | and acquisition proceedings were start-
ed at the instance of the Harijan Welfare Departnment for the
purpose of constructing houses for the Harijans. Notice of
the date of hearing of the objections filed by the respond-
ent, owner of the land was not given to
543
the Harijans Welfare Departnment at whose instance the pro-
ceedings for acquisition were initiated under Rule 3(b) of
the Rules nade under Section 55(i) of the Land Acquisition
Act. It was held that under Rule 3(b) it is incunbent on the
Collector to give notice of objection to the departnent
requiring . the land and copies of the objections had to be
given to /such other departnments. This is for enabling the
departrment ~to file on or before the date fixed by the Col-
lector a statenent by way of answer - to the objections and
al so depute a representative to attend the enquiry. This has
to be done in order to give an opportunity to the departnent
requiring the land to traverse the objections, if any, filed
by the person interested in the land, so that in the |Iight
of the reply of the departnent, a decision nay be arrived at
for the purpose of meking the decl aration under Section 6.
It has been held that the Rule being not nmandatory its
effect is that in the absence of service of 'such notice
acqui sition proceedi ngs-are not invalidated.

In State of Mysore & O's. v. V.K Kangan & O's., [1976]
1 SCR 369 at 371. The |land was sought to be acquired for an
Engi neering Col |l ege at the instance of the Education Depart-
ment of the State of Mysore, Section 4 notification was
issued in the year 1960. After an enquiry into the objec-
tions filed under Section 5-A the Land Acquisition O ficer
sent his report to the Governnment. Government overruled the
objections and issued a notification under Section 6. The
Educati on Departnment at whose instance the | and was ~sought
to be acquired was not given notice as required by Rule 3(b)
of Madras Land Acquisition Rules. The respondents filed a
Wit Petition in the H gh Court challenging the validity of
both the notifications on the ground that the Education
Departnment was not consulted. The H gh Court upheld the
contention of the respondents and quashed the notifications
i ssued under Sections 4 and 6 of the Act on the ground that
if the Departnent concerned filed any reply pursuant to the
notice issued, the objector would know what the Departnent
has stated by way of reply and at the stage of " hearing of
obj ections, the objector m ght adduce evidence or ~ address
argunents to nmeet what is stated in such reply. The objector
could further urge before the Governnment that the 'reasons
given by the departnent in reply to the objections ' should
not be accepted. It was held that Section 5-A requires the
Collector to make a report after hearing the objections. It
does not nean that a rule cannot be franed which would
enable the department concerned to place its view point
before the Collector when considering the objection under
Section 5A. The proceedings of the Collector are quasi-
judicial and it is only proper that he should be apprised of
the attitude of the department requiring the land in the
light of the objections filed. It would be
544
hel pful to the Governnent in naking the decision to have
before it the answer to the objection by the departnent in
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order to appreciate the rival view points. Rule 3(b) is not
ultra vires Section 5A

It has been held that Rule 3(b) was enacted for the
purpose of enabling the Collector to have all the relevant
materials before himfor coming to a conclusion to be incor-
porated in the report to be sent to the Governnent in order
to enable the Governnent to nake proper decision

Rul e 3(b) is nandatory and non-service of the notice on
the Government Departnent at whose instance the requisition
for acquisition was initiated, the notification under Sec-
tion 6 becomes bad and as such the same was quashed. This
decision is not applicable to the instant case for the
sinple reason that the requisition was not nmade at the
i nstance of the Governnent Departnent but at the instance of
the Manager, private school and the Education Departnent
nerely has given a note certifying that the purpose of the
requisition is a public purpose and that the school agreed
to bear the entire costs.

In these circumstances it cannot be contended that the
requi siti'on-has been nade by the Education Departnent or by
its officer for acquisition of the l'and in question. There-
fore, in our considered opinion the ruling cited above is
not applicable to the instant case.

In the premses aforesaid the only conclusion that

follows is to dismss the appeal. In the facts and circum
stances of the case the parties will bear their own costs.
Y. Lal Appeal di sm ssed.

545




