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ACT:

Specific Relief Act --Specific performance of contract
of sale of imovable property on basis of oral agreenment
al one--Heavy burden lies on plaintiff to prove consensus ad-
i dem

Transfer of Property Act--Section 55--Provision not
appl i cabl e where parties consciously negotiated but failed
in respect of any termor condition resulting in agreenent
not bei ng concl uded.

HEADNOTE

The appel |l ants-plaintiffs are’ four brothers. They filed
a suit against defendant No. 1, Snt. Mhboobunni sa. Begum
(Si nce deceased and represented by |legal heirs) for specific
performance of oral contract of sale of a building in Hyd-
erabad- The property was later sold by defendant No.1l to
def endants Nos. 3 and 4.

The plaintiffs’ case was that plaintiffs Nos. 1 and 2,
on behalf of thenselves and their younger brothers, plain-
tiffs Nos. 3 and 4, had prelimnary negotiations for the
purchase of the suit property through Shri Arif A, advo-
cate; that eventually on 3rd May, 1979 they nmet Arif Al and
offered to pay Rs. 10,00, 000, which was the price -denanded
by the owner; that Arif Ali, after getting the confirmtion
of the said offer fromthe first defendant on  phone,  said
that the plaintiffs should neet the first defendant on 6th
May, 1979 and that she would in the nmeanwhil e purchase the
stanp papers for naking the formal agreenent of sale incor-
porating the oral agreenment arrived at on 3rd My, | 1979;
that on 6th May, 1979 the plaintiffs net the first defendant
in the presence of Arif Ali and other, wherein the anpunt of
earnest noney to be paid, tine for registration of the sale
deed etc. were decided; that at that nmeeting Shri Arif Ali,
prepared first and the final drafts of the receipt in his
own handwiting and handed over these drafts to the first
plaintiff to get the final draft typed and duly stanped;
that Arif Ali also delivered the stanp papers to the first
plaintiff for typing the formal agreement of sale; that at
the neeting held on 6th May, 1979 the plaintiffs Nos. 1 and
2 were also pernitted to proceed with the publication of the
notices in the newspapers; that after the public notice was
published, the first defendant got a reply notice published
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and got

414

issued a legal notice dated 8.5.79 through her advocate,
all eging that there was no agreement for sale; that thereaf-
ter, the first and second plaintiffs nmade sincere and re-
peated attenpts to convince the first defendant that there
was in existence a concluded contract for sale of the suit
property, and that the execution of the agreenent of sale
was a nmere formality. On these allegations, the plaintiffs
sought the relief of specific performance of the agreenent.

The first defendant in her witten statenent stated that
certain negotiations had taken place between her and plain-
tiffs Nos. 1 and 2, but the negotiations had failed. It was
further stated that there was no concluded or enforceable
contract between the parties; that no price was settled or
agreed wupon and even the condition for advance paynent and
other ternms and conditions were not agreed upon; that no
final receipt or docunment had been prepared; and that the
first ' defendant never asked for the purchase of stanp pa-
pers.

The Trial Court found that on the facts and circum
stances of the case, it was established that the plaintiffs
had entered into an-oral contract of sale with the first
def endant on 3.5.79. The Trial Court accordingly decreed the
plaintiffs’ suit for specific perfornmance.

Two separate appeals were filed in the Hgh Court. A
Di vi sion Bench of the High Court allowed the appeals and set
aside the decree passed by the trial court. The Hi gh Court
held that in order to determine the binding nature of a
contract between the parties, the nmere acceptance of sale
price was not sufficient. The H gh Court ~further  observed
that in the absence of evidence that the other terms also
were discussed over the phone and settled on 3.5.79, it
could cot be said that there was a concluded contract on 3rd
May, 1979, and that it was obviously for that reason that a
further neeting was fixed at the house of the 1st defendant
on 6th My, 1979.The High Court did not agree wth the
contention of the plaintiffs that all the ternms of ‘contract,
including the stipulation with regard to the -paynent of
advance anount and the vendor’'s responsibility to obtain the
perm ssion fromthe U ban Land Ceiling Authority, had been
settled by 3.5.79 and what was left to be done on 6.5.1979
was nerely to incorporate the terns already arrived at into
a formal docunment on stanp paper

Before this Court Iit was contended on behalf of the
appel l ants that an agreerment for sale of imovable property
could be made orally; that in the facts and circunstances of
the case all the fundamental and vital terns of the contract
were settled and concluded on 3.5.1979 itself and
415
even if the other details |ike node of paynment of considera-
tion, obtaining of no objection certificate fromLand @ Ceil -
ing Authorities etc. remmined unseal ed, the sane could be
settled subsequently or determi ned in accordance with  sec.
55 of the Transfer of Property Act; that the only vita
terns for a valid agreenment of sale of an i mmovable property
were the identity of the property and the price; that both
these vital ternms were settled and concluded on 3.5.79; and
that the act of purchasing stamps on 3.5.79 by defendant No.
1 and the draft receipts, prepared by Shri Arif A, clearly
| ent support to the case of the plaintiffs.

Kol lipara Sriramulu v. T. Aswathanarayana & Ors., [1968]
3 SCR 387 and Nathulal v. Phool chand, [1970] 2 SCR 854,
relied upon.

On the other hand, it was contended on behalf of the
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respondents that no vital or fundanental terns of the con-
tract were discussed, agreed or settled on 3.5.79; that
nei ther any earnest/advance noney to be paid was settled,
nor, any tinme for the paynment of such noney or time for
execution of agreement of sale or final sale deed and its
registration, was settled; that even if time may not be an
essence of a termof contract for sale of imovable proper-
ty, it was a vital termw thout which no concluded contract
could be arrived at; that any agreenent in the third week of
April, 1979 to the effect that defendant No. 1 would bring
the no objection certificate fromthe Uban Land Ceiling
Authorities was found not proved by the H gh Court and as
such there was no question of applying the principles con-
tained in section 55 of the Transfer of Property Act; that a
no objection certificate was necessary to be obtained from
Urban Land Ceiling Authorities and the defendant No. 1 and
her husband being ol d persons had clearly taken the stand
that they would not bring such certificate; and that there-
fore no final -and concl uded contract took place on any date.
Di sm ssing the appeals, this Court,

HELD: (1) There is no requirement of |aw that an agree-
ment or contract of sale of immovable property should only
be in witing. However, in a case where the plaintiffs come
forward to seek a decree for specific performance of con-
tract of sale of i movable property on the basis of an ora
agreenment along, heavy burden lies on the plaintiffs to
prove that there was consensus ad-i dembetween the parties
for a concluded oral ‘agreenent for sale of imovable proper-
ty. Wiether there was such a concluded oral contract or not
woul d be a question of fact to be determined in the facts
and circunstances of each individual case. It
416
has to be established by the plaintiffs that vital and
fundanental terns for sale of inmovabl e property were con-
cl uded between the parties orally and a witten agreenment if
any to be executed subsequently would only be a forma
agreenment incorporating such terns which had already been
settled and concluded in the oral agreenment. [429B-D

(2)From a perusal of the evidence it would be  abun-
dantly clear that nothing was settled on 3.5.79 except the
fact that the plaintiffs had conveyed their offer to pur-
chase the suit property for Rs. 10,00,000 and Shri Arif Ali
after speaking to defendant No. 1 on phone conveyed that she
was willing to sell the property for Rs. 10, 00, 000. [ 431B]

(3) No avernent was nmamde in the plaint- that defendant
No. 1 had agreed to obtain the perm ssion from the Urban
Land Ceiling Authority in the meeting held inthethird week
of April, 1979. The Hi gh Court was right in concluding  that
it was unbelievable that in the third week of April, /1979
when still there was a wide gap of Rs.2,00,000 in the /price
payabl e for the suit building, the parties would have stipu-
| ated about the condition as to who should obtain the per-
m ssion under the Urban Land Ceiling Act. [431C F]

(4) The High Court rightly believed the contention  of
def endant No. 1 that the agreenent fell through because the
plaintiffs insisted that defendant No. 1 should obtain the
perm ssion from the Urban Land Ceiling Authority while
defendant No. 1 did not agree for the same. [432(

(5) The general principles contained in section 55 of
the Transfer of Property Act regarding rights and liabili-
ties of buyer and seller can only apply in the absence of a
contract to the contrary and not in a case where the parties
consci ously negotiated but failed in respect of any term or
condition, as a result of which the agreenent itself could
not be settled or concluded. [432E]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 17

(6) Once it is held/established in the present case that
no agreenent was finally concluded or settled on 6.5.79 and
negotiations failed, as before this date it was never set-
tled that defendant No. 1 would bring the no objection
certificate from U ban Land Ceiling Authority, there was no
guestion of applying general principles contained in section
55 of the Transfer of Property Act. [432F]

Kol lipara Sriramulu v. T. Aswathanarayana & Ors., [1968]
3 SCR 387, distinguished.

417

JUDGVENT:

Cl VI L APPELLATE JURI'SDI CTION: Civil Appeal Nos. 1893 and
1894 of 1989.

From the Judgnent and Order dated 24.9. 1987 of the
Andhra ~ Pradesh H gh Court in C.C.C.A. No. 152 of 1984 and
C.C.C A No. 150 of 1984.

K. " Parasaran, Shanti Bhushan, A.D.N. Rao and A. Subba
Rao for the Appellants.

M C. Bhandare, K. Madhava Reddy, Subodh Markandeya, Ms.
Chitra Markandeya, WA Nomani, GS. Gri Rao, A K Raina
and D. Prakash Reddy for the Respondents.

The Judgrment of the Court was delivered by

KASLIWAL, J. The Plaintiffs by Special Leave have filed
these appeals agai nst the Judgrment of Andhra Pradesh High
Court, Hyderabad, dated 24th Septenber, 1987.

The four plaintiffs who are brothers filed the present
suit on 17th July, 1979 for specific perfornmance of ora
contract for sale of a building known as~ "Roshan Manzil"
located in an area of 4165 .sq. yards in Saifabad, ' Hydera-
bad. Ms. Gopi Hotel was the tenant in the prem ses. Accord-
ing to the case as set up in the plaint the first plaintiff
Brij Mohan learnt sone time in the first week of April, 1979
that the defendant No. 1 Smt. Mahboobunni sa Begum ('since
deceased) was contenplating the sale of the property in

guestion and that Shri Arif Ali, her Advocate and i'ncone tax
practitioner was assisting her in finding a purchaser. Shr
Arif Ali had nmentioned the above intention of the first

defendant to Sh. Ibrahim Mosa of Ms. J. Mosa & Conpany
who was known to the first plaintiff. On learning from Shri
| brahi m Mbosa the first and second plaintiffs, nanely, Brij
Mohan and Jagnohan along with Sh. Ibrahimmet Sh. Arif Ali.
Sh. Arif A gave the details of the property and also
showed the plans of the property to them ~Sh. Arif Al
stated that the defendant was expecting the price of Rs.
10, 00, 000. The plaintiffs Nos. 1 and 2 offered  Rs.7,00,000.
Shri  Arif stated that he will ascertain fromthe defendant
her reaction to the said offer. Afortnight later i.e. in
the third week of April, 1979 the plaintiffs Nos. 1 and 2
along with Sh. IbrahimMosa and Sh. Arif Ali went to the
resi dence of the defendant, who was insisting on the paynent
of Rs. 10,00,000 as the sale price. At the said neeting the
husband of the defendant was al so present. The plaintiffs
Nos. 1 and 2

418

increased their price fromRs.7,00,000 to Rs.8,00,000. The
first defendant said that she would think over and inform
the plaintiffs Nos. 1 and 2 through Sh. Arif Ali. On 3rd
May, 1979 the plaintiffs Nos. 1 and 2 along with Shri Ibra-
hi m Mbosa nmet Sh. Arif Ali. Arif Ali stated that the defend-
ant was agreeable to sell the property to plaintiffs only
for Rs. 10,00,000 and not a pie |ess. Thereupon the plain-
tiffs agreed to pay Rs. 10,00,000 as the sale price. Shr
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Arif Ali after getting the confirmation of acceptence of the
said offer of the plaintiffs Nos. 1 and 2 from the first
def endant said that the plaintiffs Nos. 1 and 2 should neet
the defendants on 6th May, 1979 and that she would in the
meanwhi | e purchase the stanmp papers for making the forma
agreement for sale incorporating the oral agreement arrived
at .

It was further alleged in the plaint that on 6th My,
1979 the first and second plaintiffs along with Shri |brahim
Moosa nmet the first defendant and her husband in the
presence of the said Sh. Arif Ali. In the said nmeeting the
amount of earnest money to be paid, tine for registration of
the sale deed etc., were decided. The said Shri Arif Al
prepared in his own handwiting a draft of the receipt
incorporating the ternms of the orally concluded agreenent
for sale. The draft was scrutinised by the husband of the
first defendant who suggested some alterations. The said
Shri Arif Ali thereupon prepared final draft of the receipt
in his own hand. He handed over the first and the fina
draft to the first plaintiff to get the later typed and duly
stanped. He -also delivered the stanp papers to the first
plaintiff for being used for typing of the formal agreenent
of sale.

It was further stated in the plaint that during the said
neeting held on 6th May, 1979, the plaintiffs Nos. 1 and 2
were permtted to proceed with the publication of the no-
tices in the newspapers. Accordingly, the contents of the
publication were got prepared by thembonafidely anticipat-

ing that the first defendant wi |l execute the receipt after
recei ving the stipul ated earnest noney in the course of the
day, ie. 6.5.79. However, for reasons known to herself the

first defendant deliberately and wantonly evaded neeting the
first and second plaintiffs to receive the advance and
execute the receipt.

It was further stated in the plaint that after the
public notice was published in the newspapers taking advan-
tage of her wanton and deli berate act of evasion, the first
def endant got a reply notice published in the newspaper and
got issued a legal notice dated 8.5.79 through her Advocate,
falsely alleging that there was no -agreement for sale.
Thereafter the first and second plaintiff made sincere and
repeated attenpts
419
to convince the first defendant that the fal se and baseless
pl eas taken by her were detrinmental to the interest of al
concerned and there is inexistence a concluded contract for
sale of the suit property and that the execution of the
agreenent of sale was a nere formality as well the receipt
for the advance. Since the first defendant persisted in her
illegal conduct. the plaintiffs got issued a final" notice
dated 27th June, 1979 calling upon the first defendant to
execute the agreenent, receive the earnest noney and i'ssue a
valid receipt within three days of the receipt of the notice
thus giving the first defendant one nore opportunity. The
plaintiffs neither received any reply nor the first defend-
ant conplied wth the demands made in the notice. It was
further alleged in the plaint that the plaintiffs Nos. 1 and
2 had negotiated for the purchase of the property on behalf
of thenselves and plaintiffs Nos. 3 and 4 who were their
younger brothers. The concluded contract for sale entered
into with the first defendant was for the benefit of all the
four plaintiffs. Hence all the four plaintiffs had joined in
the filing of the suit.

The second defendant was Ms CGopi Hotel who was the
tenant of the first defendant in the suit premses. The
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plaintiffs further averred that they have been and are ready
and willing to pay to the first defendant the sal e consider-

ation of Rs. 10,00,000. The plaintiffs undertake to deposit
the same in the court at any tinme during the pendency of the
suit or wthinatim fixed by the Hon’ble Court for the
deposit of the sane after passing the decree or at the time
of execution and registration of the sale deed. The plain-
tiffs on the above allegations sought the relief of specific
performance of the agreement of sale in respect of the suit
property after paynent of sale consideration of Rs.
10, 00, 000

The first defendant Snt. Mahaboobunni sa Begum filed a
witten statenent on 21st January, 1980 stating that certain
negoti ati ons took place between her and plaintiffs Nos. 1
and 2, but no contract was finalised with them and the
negoti ations fail ed. According to her, under an agreenent of
sale dated 22nd June, 1979 she agreed to sell the property
in question to defendants Nos. 3 and 4, nanely, Snt. Sugra
Begum and Snt. Saira Banu. It was subnitted in the reply
that it was wholly incorrect to suggest of an oral contract
of sale —on 3rd May, 1979 in respect of sale of the suit
property, in favour of the plaintiffs. There was a proposa
of sale of the suit property and plaintiffs did approach for
negoti ati ons. However, the allegation of the plaintiffs
approaching during/first week of April, 1979 with Arif Ali,

Income Tax practitioner, was wholly -“erroneous. |In fact
plaintiff No. 1 approached
420

No. 1 with Arif Ali ‘and Ibrahi m Mbosa for negotiations, and
plaintiffs Nos. 1 and 2 came along wth them sonmewhere
during the last week of ‘April, 1979 and tried to negotiate,
and thereafter, again they approached on 6th My, 1979, but
negotiations could not be finalised and the answering de-
fendant did not agree to sell the suit property to the
plaintiffs Nos. 1 and 2. In fact, details have been nmen-
tioned in the counter, filed in I.A pertaining to injunc-
tion bearing No. 679/79, which nay be read as part of the
witten statement. There was no concluded or enforceable
contract, arrived at on 3rd May, 1979, as alleged and con-
tended. It was further alleged that there was no price
settled or agreed and even the paynent for advance was not
settled and other ternms and conditions were not agreed upon
even on 6th May, 1979 and the negotiations failed and noth-
ing was settled. There was no concluded contract —and the
plaintiffs had no cause of action to file the present suit
for specific performance. The parties never intended to have
an oral agreenent, and the negotiations if any, ~never re-
sulted in a concluded contract, and even if the negotiations
had been finalised, it had to be reduced into.a witten
agreenment, and the witing contenplated was not formal as
al | eged and contended by the plaintiffs, but was a“condition
and a termof contract. The plaintiffs with ulterior  notive
had taken the plea of oral contract

It was further submitted in the witten statenment  that
it was true that plaintiffs Nos. 1 and 2 did approach the
answeri ng defendant on 6th May, 1979 along with I brahim and
Arif, and even in the said neeting negotiations failed and
the parties did not and could not arrive at a concluded
contract; and even in the said negotiations on 6th May, 1979
matters remmined unsettled and were not concluded. It was
plaintiff No. 1 who attenpted to prepare receipt, it was
whol Iy erroneous to suggest of any draft receipt or a fina
recei pt being prepared after scrutiny made by the husband of
the answering defendant. There was no final docunment pre-
pared and there was no final settlenment of terms and condi-
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tions of contract. The answering defendant was not aware of
the purchase of stanp paper and she never asked for the
purchase of the stanp papers. The bl ank stanp papers and
i nconpl ete and unsi gned draft receipts in no way spell out a
concl uded contract and the suit is untenable.

It was also alleged in the reply that even on 6th My,
1979 there was no conpleted or concluded contract and nego-
tiations failed. Consequently, the plaintiffs took away the
bl ank i nconpl ete papers, and rushed with utnost haste to get
it published in the newspaper, meking fal se allegations of
havi ng paid Rs.50,000 as advance under the sale
421
agreenment etc., and imediately, the answering defendant
sent a suitable reply contradicting the said allegations.
There was no bonafides in their action. It was done with
ulterior notive to cause loss and damage to the defendant.
When no earnest noney had been paid or received, the plain-
tiffs MNos. 1 and 2 had no right to nake false allegations
and m slead the public and consequently the answering de-
f endant  suffered heavy | oss.

The second defendant M's. Gopi Hotel only took the plea
in the witten statenent that he was a tenant in the build-
i ng. Defendants Nos. 3 and 4 supported the case of the first
def endant and clained ownership in the suit property by
virtue of a registered sale deed dated 19th Novenber, 1979
executed in their favour. It nmay be nade clear at this stage
that according to defendant No. 1 an agreenment to sell the
property in question was nmade by the first defendant in
favour of defendants Nos. 3 and 4 on 22.6.79. After the
i njunction being vacated by the H gh Court the first defend-
ant sold the suit property for a sumof Rs. 10,00,000 in
favour of defendants Nos. 3 and 4 by a registered sale deed
dated 19th Novenber, 1979. Defendant No.”1 died on 3rd
Novermber, 1982 during the pendency of the suit as such
defendants Nos. 5 to 9 were inpleaded as |egal representa-
tives of defendant No. 1.

The Learned Trial Court recorded the summary of the
findings which are reproduced inits own words.

49. Sunmary of the findings:

"On the facts and circunstances of the case, it is estab-
lished that the plaintiffs entered into an oral contract of
sale with D. 1 on 3.5.79. The terns settled were that DO 1
shoul d sell the suit property for a sumof Rs. 10, 00,000 and
D. 1 should obtain perm ssions fromthe authority under Land
Ceiling Act and al so income Tax Act. The sale deed shoul d be
executed within six nonths from6.5.79. It is also settled
that vacant possession was not to be given on the date of
contract of sale, and the parties are aware that the defend-
ant No. 2 was only a tenant in the prem ses. The only aspect
left open on 3.5.79 is that node of paynent should be /fixed
on 6.5.79. On 6.5.79 it was agreed that D.1 should  receive
Rs. 50,000 as advance and these terms were reduced into
witing in Ems. A 1 and A 2, but, before the ink could
dry, the defendant No. 1 on the evening of

422

6.5.79, refused to receive the amount. This resulted in the
breach of contract on the part of D. 1. So the plaintiffs
are entitled to specific perfornmance of oral contract of
sal e concluded on 3.5.79. Subsequent sale to defendants 3
and 4 do not create any rights in favour of them and in
order to prevent D. 3 and D. 4 fromclaimng any rights in
future, they should also be made to join D. 5to D. 9 in
executing the registered sale deed. Defendant No. 2 is
admittedly not entitled to any proprietary rights in the
property and he is only a tenant. As to whether D. 2 is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 17

liable to be evicted or not it is held that the Plaintiffs
are entitled to seek eviction at an appropriate tinme when
they beconme full owners of the property. Defendants 3 and 4
shall not be liable to contribute any thing towards expenses
for the executing of the registered sale deed and defendants
5to 9 as legal representatives of D. 1 are bound to perform
their part of contract by obtaining perm ssion required
under the Urban Land Ceiling Acts and Inconme Tax act and any
other Act required execute the sale deed and register the
sal e upon receiving the entire consideration of Rs.
10, 00, 000. The expenses for registration of the sale deed
shall be borne out in equal halls by defendants 5 to 9 on
the one hand and the plaintiffs on the other hand"

As a result of the above findings the trial court de-
creed the plaintiffs suit for specific performance. Two
separate appeals, one by defendants Nos. 5to 9 and the
other by defendants Nos. 3 and 4 were filed in the High
Court chall enging the decree passed by the trial court. A
Division 'Bench of the H gh Court by Judgment dated 24th
Sept enber', 1987 al |l owed both the appeals and set aside the
decree passed by the trial court. As two separate appeals
Nos. 150 and 152 of 1984 were di sposed of by one single
order the plaintiffs filed the above two civil appeals
before this Court by Special Leave.

The Hi gh Court observed that the only question which
arose for ~consideration in both the appeals was whether
there was a concluded oral contract between the parties,
nanmely, plaintiffs 1 .and 2 on one side and the first defend-
ant on the other, on 3rd May, 1979 as alleged by the plain-
tiffs? According to the H gh Court to decide this question
the only available oral evidence was that of PPW. 1 Brij
Mohan, P.W 3 Jagnohan and DW 2 Arif ‘Ali. As regard the
negoti ati ons which took place between the parties in the
third week of April, 1979, the Hi gh court observed that the
negoti ati ons whi ch took place between the
423
parties in the third week of April, 1979 were not in dispute
and which were to the effect that when the first ~defendant
was insisting on paynent of Rs. 10,00,000, plaintiffs/'1 and
2 increased their offer fromRs.7,00,000 to Rs.8,00,000 and
the first defendant promised themto think over and inform
the plaintiffs through Arif Ali. The H gh Court then consid-
ered the bargain that took place between the parties on 3rd
May, 1979. The plaintiffs apart fromtheir own statenents as
P.W 1 and P.W 3 had al so examined P.W 2, thelncome Tax
I nspector B-Ward Circle No. 4, Hyderabad to show that de-
fendant No. 1 was an income tax and wealth tax assessee and
Sh. Arif Ali, Advocate and |Inconme tax practitioner used to
| ook after her tax matters. The plaintiffs had also exam ned
P.W 4, Mhd Yusuf a stanp vendor to prove Exhibit X-25
sales register of stanps and Exhibit X-26 an entry of sale
of Ex. A 3 non judicial stamps for Rs.5 to defendant No. 1
Sm. Mahboobni ssa Begum Sinilarly plaintiffs had examn ned
P.W 5 Sheikh Ismail another stamp vendor for having sold a
stanp Exhibit A-4 to one Abdul Khalik on behalf of Snt.
Mehboobni ssa Begumvide entry Ex. X-27 in the register of
stanps. The plaintiffs by the aforesaid evidence wanted to
establish that one stanp was purchased by Snt. Mehboobni ssa
Begum hersel f and anot her through Mohd. Khalik for executing
the agreement for sale in favour of plaintiffs. The High
Court in this regard observed that it was not necessary to
discuss the evidence of PW 4 as to whether the first
def endant personally went to himand purchased the stanp
paper. The first defendant who is a lady from aristocratic
famly would not have gone all the way to Chotta Bazar to
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purchase a non-judicial stanmp worth Rs.5. P.W 4 deposed
that he cannot identify whether the person who canme for
purchase of the stanp paper was Snt. Mehboobni ssa Begum or
not. It may be that sone person by name Smt. Mehboobnissa
purchased the stanmp papers. P.W 5 sinply stated that he
sold exhibit A4 to one Adbul Khalik on behalf of Snt
Mehboobni ssa Begum D.W 2, Arif Ali however said that
neither any transaction nor talks took place between the
plaintiffs 1 and 2 and hinself on 3rd May, 1979. The High
Court did not agree with the subm ssion of the Learned
counsel for the plaintiffs nade before themthat the pur-
chased of the stamps Exhibit A-3 and A-4 was a strong cri-
cunstance in favour of a concluded contract. The Hi gh Court
in this regard observed that first of all it was not firmy
established that the purchase of the stanps was for the
purpose of this transaction only. In view of the evidence of
D.W 2 nuch wei ght cannot be given to the evidence of P.Ws.
4 and 5. The Hi gh Court further observed that even assum ng
that these two stanps were purchased pursuant to the talks
that took place between DDW 2 and P.W. 1 and 3 it would
not inprove the case of the plaintiffs. The

424

stanps were bl ank and not hing was engrossed on them This
circunstances, at the nost would show that nmeeting on 6th
May, 1979 was fixed between the plaintiffs 1 and 2 and the
first defendant for further negotiations. The H gh Court
then observed that as regards the neeting which took place
on 6th My, 1979 and the fact that the negotiations fel
through was admtted by both the parties. Therefore, the
cruci al question for determ nation was whether all the terns
of the oral contract were entered into between the parties
on 3rd My, 1979 or any terns were |left open to be dis-
cussed and determined in the neeting to be held on 6th My,
1979.

The High Court then considered the argument of the
plaintiffs according to whom Exhibit A1 draft receipt was
witten by DW 2 Sh. Arif Ali on(6th May, 1979 stating that
the suit prem ses was agreed to be sold for Rs. 10,00, 000
and the perm ssion for Uban Land Ceiling Authority wi'll be
obtained by the first defendant and the registration will be
conpleted within six nonths fromthat date. The plaintiffs
further case was that the first defendant’s husband who  was
present suggested sone alterations basing on which Exhibit
A-2 fair draft was prepared and that when the plaintiffs
took the agreed advance anount of Rs.50,000.in the evening,
the first defendant refused to accept the advance ampunt and
resiled fromthe contract. As against the above contentions
of the plaintiffs, DDW 2 Sh. Arif Ali who is the represen-
tative of the first defendant deposed that in the neeting
between the parties which took place in April, 1979 the
vendor did not take the responsibility of obtaining  ,clear-
ance under the Urban Land Ceiling Act. He denied the sugges-
tion that in the third week of April, 1979 the first defend-
ant offered to sell the suit property for Rs. 10,00,000 -and
that she would obtain the clearance under the Urban Land
Ceiling Act. On the other hand he deposed that when the
plaintiffs offered Rs.8,00,000 the first defendant told them
that she would consider and comuni cate her view through
D.W 2 sonme time later. The High Court in this regard clear-
|y observed that the contention of the plaintiffs that even
in the third week of April, 1979 before the parties could
agree upon the sale price for the suit building, there was
di scussi on about the obtaining of clearance under the U ban
Land Ceiling Act and that the first defendant undertook to
obtain that clearance certificate cannot be believed. The
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H gh Court further observed as under

"As seen fromtheir own evidence, by the 3rd week of April
1979 plaintiffs 1 and 2 increased theft offer from
Rs. 7,00.000 to Rs.8,00,000. At the time of the earlier
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negoti ati ons when the plaintiffs offered Rs.7,00,000 (seven

| akhs) and the 1st defendant was not willing to accept that
of fer, there was no stipulation as to who should obtain the
cl earance wunder the Urban Land Ceiling Act. If so, it is

unbel i evable that in the 3rd week of April, 1979 when stil
there was a wide gap of Rs.2,00.000 in the price payable for
the suit building, the parties would have stipulated about
the condition as to who should obtain the perm ssion under
the Urban Land Ceiling Act. Therefore, the evidence of P.Ws.
1 and 3 can be believed to the extent that they approached
Arif Ali on 3.5. 1979 and Arif Ai in his turn conmunicated
their willingness to pay the price of Rs. 10,00,000 for the
suit premses and the 1st defendant accepted that offer."

The High Court-on the basis of the above finding then
held that in order to determ ne the binding nature of the
contract —between the parties, the nmere acceptance of sale
price is not sufficient. It was not the case of the plain-
tiffs that the other ternms of the contract were also dis-
cussed by D. W 2 over the phone and their acceptance was
conmuni cated to them by the 1st defendant through DDW 2. It
was obviously for that reason that a further neeting was
fixed at the house of the 1st defendant in the norning of
6th May, 1979 which had admittedly taken pl ace.

The High Court further heldthat it nust be renenbered
that this agreenent is in respect of a valuable property and
the main intention was to reduce the terns of agreenent into
witing and when the parties are very nmuch relying —on the
alleged oral agreenent dated 3rd May, 1979, there would
definitely have been a reference in Exhibits A-1 and A-2 to
the oral agreenent said to have taken place on 3rd My,
1979. The absence of the same in~ Exhibits A1 and A-2
agai nst throws a serious doubt about the alleged agreenent,
dated 3rd May, 1979. In any event the nere fact that /'there
was a neeting between the plaintiffs Nos. 1 and 2 and' D.W 2
on 3rd May, 1979 does not establish that there was “~a con-
cluded contract between the parties on that day because
admttedly the first defendant was not present at that tinme.
What all had happened according to P.Ws. 1 and 3 is that
they offered to pay Rs. 10,00,000 for the suit building and
D.W 2 having contacted the 1st defendant-over -~ the ~phone
conveyed to them her acceptance of the price fixed. In the
absence of evidence that the other terns al so were di scussed
over the phone and settled at that time and the 1st defend-
ant agreed for the terns, it cannot be said that there is a
con-
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cluded contract on 3rd May, 1979. The fixation of price is
only one of the ternms of the contract and by mere acceptance
of the price it cannot be said that there is a concluded
contract between the parties in the absence of proof  of
fixation of other conditions mentioned in Exhibits A-1 and
A-2, viz., undertaking by the 1st defendant to obtain per-
m ssion from Urban Land Ceiling Authority and the amount of
advance to be paid. It is not the case of the plaintiffs 1
and 2 that prior to 6.5.79 there was an agreement between
the parties as to the ampbunt of advance to be paid. The Hi gh
Court thus held that in the absence of any consensus being
arrived at between the two contracting parties about these
i mportant aspects of the agreenent it cannot be said that
there is a concluded oral contract between the parties on
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3.5.79.

It is inmportant to note that even exhibit B-4 an agree-
ment of sale dated 22.6.79 executed between the 1st defend-
ant and defendants Nos. 3 and 4 does not inpose the condi-
tion that the 1st defendant, the vendor, should obtain the
cl earance fromthe Urban Land Ceiling Authority within the
stipulated period of six nonths. The High Court in this
regard observed that this evidence showed that the conten-
tion of the 1st defendant that the agreenent fell through by
reason of the plaintiffs insisting on her obtaining the
perm ssion from the Urban Land Ceiling Authority and the
expression of her inability to comply wth that denand
appeared to be correct. The H gh Court clearly held that
there was no clinching evidence to show that this stipula-
tion was thought of by the parties on any day prior to
6.5.79. The High Court, therefore, did not agree wth the
contention of the Learned Counsel for the plaintiffs that
all the ‘terms of contract including the stipulation wth
regard to t he payment of advance ampbunt and that the vendor
al one should obtain the permssion from the Uban Land
Ceiling Authority were settled by 3.5.79 and what was |eft
to be done on 6.5.79 was nerely to incorporate the terns
already arrived at into a formal docunent on Exhibits. A-3
and A-4 stanp papers. It was further observed that had there
been a neeting between plaintiffs Nos. 1 and 2 and the first
defendant on 3.5.79 and there was a direct conversation
between them there nay be a possibility for drawi ng such an
i nference. But, as observed al ready, what all had happened
on 3.5.79 was that plaintiffs Nos.~1 and 2 expressed their
willingness to pay a consideration of Rs. 10,00,000 for the
suit building and the first defendant expressed her. accept-
ance of that offer through D.W 2. The other terns could
not have been settled between the parties in the third week
of April, 1979 because by that tinme there was no agreenent
between the parties with respect-to the sale consideration.
Wthout the price being settled, and especially when there
was a gap of Rs. 2, 00,000
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in the price accepted by the first defendant and the price
offered by the first plaintiff, the parties would not have
di scussed the other terms of the agreenent such as the
advance noney to be paid and the responsibility of the
vendor to obtain the permission fromthe Uban Land Ceiling
Aut hority.

It was subnitted by the | earned counsel for the _appel-
lants that the H gh Court itself has arrived to a finding
that D.W 2 Sh. Arif Ali on 3.5.79 after having a talk with
def endant No. 1 on phone had conveyed her acceptance to. sel
the property for a sumof Rs. 10,00,000. It was submtted
that an agreenment for sale of inmovable property could be
made orally and so far as node of payment of consideration
is concerned, can be settled subsequently. It was submtted
that in the facts and circunstances of the present case al
the fundamental and vital terns of the contract were settled
and concluded on 3.5.79 itself and even if the other details
like node of paynent of consideration, obtaining of no
objection certificate fromlLand Ceiling Authorities etc.
remai ned unsettled, the sanme could be determined in accord-
ance with Sec. 55 of the Transfer of Property Act. O al
contract is permssible and so far as other terns which
remai n unsettled, the same can be deternm ned by operation of
law. It was contended that the only vital terns for a valid
agreenment of sale of an inmpvabl e property were the identity
of the property and the price. Both these vital terms were
settled and concluded on 3.5.79 and when the plaintiffs were
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always ready and willing to performtheir part of the con-
tract, a decree for specific performance should have been
passed in their favour. It was further contended that the
stand taken by the defendant No. 1 and tried to be supported
by Sh. Arif Ali D.W 2 that no neeting took place on 3.5.79
at all was held not believable by the H gh Court itself. It
was further contended that the act of purchasing stanps on
3.5.79 by defendant No. 1 and the draft receipts Exhibits
A-1 and A-2 prepared by Sh. Arif Ali DW 2 hinmself clearly
lend support to the case of the plaintiffs. Reliance in
support of the above contention was placed on Kollipara
Sriramulu v. T. Aswat hanarayana & Ors., [1968] 3 SCR 387 and
Nat hul al v. Phool chand, [1970] 2 SCR 854.

On the other hand it was contended on behalf of the
respondents that no vital or fundanmental terns of the con-
tract were discussed, agreed or settled on 3.5.79. It was
contended that even if the case of the plaintiffs is be-
lieved, all that happened on 3.5.79 was that plaintiffs had
agreed' to purchase the property for Rs. 10 |l akhs to which
the defendant N. 1 had conveyed her acceptance through D W
2. Neither
428
any earnest/advance noney to be paid was settled, nor, any
time for the paynent of such noney or time for execution of
agreenment of sale/or final sale deed and its registration
was settled. It was argued that even if the tinme may not be
an essence of a termof contract for ~sale of inmovable
property, it is a vital termwthout which no concluded
contract can be arrived at. Admittedly no neeting was held
on 3.5.79 in the presence of the defendant No. 1 and it was
agreed to have a neeting of the plaintiffs and defendant No.
1 on 6.5.79. It was also an adnitted position that ' neither
any consideration passed nor any docunents were signed by
the parties on 3.5.79. So far as 6.5.79 is concerned admt-
tedly the negotiations failed between the parties on' that
day. It was further contended that if the terms had ' already
settled on 3.5.79 itself where was the necessity of / execut-
ing draft receipts on 6.5.79 and.in any case if it was a
nere formality then the plaintiffs should have  brought a
typed agreenment on the stanps for formal signature of the
parties. It was also argued that the plaintiffs failed to
exam ne |brahim Mdosa who was an i ndependent and a very
important wtness in the whole transaction and an _adverse
i nference should be drawn against the plaintiffs for not
exam ni ng | brahi m Mbosa. The defendant No. 1 had produced a
counter affidavit Exhibit C1 dated 27.7.79 in reply to
injunction application filed by the plaintiffs and she had
taken a clear stand that no terms were settled or concluded
on 3.5.79. It was further argued that admttedly the plain-
tiffs had not paid any earnest/advance noney to the  defend-
ant No. 1 towards the alleged transaction but still they
mal afi dely stated in the notice of 7.5.79 published in the
Newspaper that an anount of Rs.50,000 had been paid to
def endant No. 1. The defendant No. 1 in these circunstances
had i nmedi ately got published a contradiction on 8.5.79 and
this clearly goes to show the malafide and ulterior notive
of the plaintiffs. It was also argued that any agreement in
the third week of April, 1979 to the effect that defendant
No. 1 would bring the no objection certificate from the
Urban Land Ceiling Authorities was found not proved by the
Hi gh Court and as such there is no question of applying any
principles contained in Sec. 55 of the Transfer of Property
Act. It was al so contended that the findings recorded by the
High Court are supported by evidence and this Hon. Court
shoul d not interfere against such finding in the exercise of
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its jurisdiction under Article 136 of the Constitution of
India. It was al so argued that Sh. Arif Ali was not hol ding
general power of attorney on behalf of defendant No. 1 and
he had no authority to settle or conclude any ternms in
respect of a transaction of imovable property on behal f of
defendantl Il No. 1. No objection certificate was necessary
to be obtained fromUrban Land Ceiling Authorities and the
def endant No. 1 and her husband bei ng ol d person
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had clearly taken the stand that they would not bring such
certificate and no final and concluded contract took place
on any date.

We have given our careful consideration to the argunents
advanced by Learned Counsel for the parties and have thor-
oughly perused the record. W agree with the contention of
the Learned counsel for the appellants to the extent that
there is no requirenent of |aw that an agreement or contract
of sale of immovable property should only be in witing.
However, i'n a case where the plaintiffs come forward to seek
a decree for specific performance of contract of sale of
i movabl e property on the basis of an oral agreenent alone,
heavy burden lies on the plaintiffs to prove that there was
consensus ad-idem between the parties for a concluded ora
agreement for sale of inmovable property. Wiether there was
such a concl uded oral contract or not would be a question of
fact to be determined in the facts and circumstances of each
i ndi vidual case. It has to be established by the plaintiffs
that vital and fundanmental terns for sale of imovable
property were concluded between the parties orally and a
witten agreenment if any to be executed subsequently would
only be a formal agreenment incorporating such terns which
had already been settled and concludedin the oral agree-
ment .

Now we shall exami ne the facts and circunstances of the
present case in order to find whether the plaintiffs have
been able to prove that there was a concluded oral agreenent
between the parties on 3.5.79 inorder to seek decree for
specific performance of contract in their favour. Adnmtted
facts of the case are that the transaction in question
related to a sale of an i movabl e property for no |l ess than
a sumof Rs. 10,00,000 in My, 1979.3.5.79 is the crucial
date on which the oral agreenent is alleged to have -been
concluded. Admittedly on that date even earnest/advance
noney had not been settled. It was also not settled as to
when the earnest/advance anount and the balance ampunt of
sal e considerati on would be paid. It was al so not settled as
to when the final sale deed would be executed and regis-
tered. No talk with regard to any ternms of the oral agree-
nment took place in the presence of the vendor defendant’ No.
1 on 3.5.79. It was al so not deci ded whether actual ~ posses-
sion or only synbolical possession of the prem ses'in ques-
tion woul d be given by the vendor. No consideration actually
passed even on 6.5.79 and negotiations failed. Apart from
the above admitted facts of the case we woul d consider as to
what happened on 3.5.79. The plaintiffs have alleged in the
plaint that in the 3rd week of April, 1979 plaintiffs Nos. 1
and 2 along with Sh. |brahimMosa and Sh. Arif Ali went to
the residence of the defendant who
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was insisting on the payment of Rs. 10,00,000 as the sale
price. At the said neeting the husband of the defendant was
also present. The plaintiffs Nos. 1 and 2 increased their
price fromRs.7,00,000 to Rs.8,00,000. The first defendant
said that she would think over and inform the plaintiffs
Nos. 1 and 2 through Sh. Arif Ali. On 3.5.79 the plaintiffs
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1 and 2 along with Shri |brahim Mosa nmet Shri Arif Ali. He
stated that the defendant was agreeable to sell the plan

schedule property to plaintiffs only for Rs, 10,00,000 and
not a pie less. Thereupon the plaintiffs agreed to pay Rs.
10, 00,000 as the sale price. Shri Arif Ali after getting the
confirmati on of acceptance of the said offer of the plain-
tiffs No. 1 and 2 fromthe first defendant said that the
plaintiffs Nos. 1 and 2 should neet the defendants on 6.5.79
and that she would in the neanwhile purchase the stanp
papers for making the formal agreenent for sale incorporat-
ing the oral agreenent arrived at. Then there is an avernent
with regard to the neeting of 6.5.79 between the first and
second plaintiffs along with Shri Ibrahim Mosa and the
first defendant and her husband in the presence of Sh. Arif
Ali. It has been alleged that in the said nmeeting of 6.5.79
the anmpunt of earnest noney to be paid, time for registra-
tion of the sale deed etc. were decided. Now it is an admt-
ted case of the plaintiffs thenselves that negotiations
failed on 6.5.79 and the defendant No. 1 resiled to sign any
of the receipts nor accepted any earnest/advance noney nor
any agreenent was even typed on the stanp papers nor signed
by defendant No. 1.

In the oral evidence PPW 1 Shri Brij Mhan, plaintiff
No. 1 stated that in the nmeeting arranged in the 3rd week of
April, 1979 Shri/ lIbrahimand Shri Arif Ali came to the
plaintiff’s shop and then they all went to the residence of
def endant No. 1. The second plaintiff al'so acconpani ed them
The husband of defendant No. 1 Shri Yunus was also present
at the neeting. He was introduced to themas the retired Law
Secretary. Defendant. No. 1 insisted for Rs: 10,00,000 as
consideration of the suit property and told the plaintiffs
that she would obtain the permission fromthe ceiling au-
thority. Shri Brij Mhan then stated that they raised their
offer to Rs.8,00,000 defendant No. 1 told them that she
would think over for two or three days and inform them
through Shri  Arif A, Thereafter Shri Brij Mhan states
regarding the bargain held on 3.5.79. According to/ him he
hi nsel f, second plaintiff and M. lbrahim Mosa went to Shri
Arif Ali on 3.5.79. Shri Arif Ali told themthat defendant
No. 1 was not willing to sell the suit property for |ess
than Rs. 10,00,000. And if they were willing to purchase for
Rs. 10,00,000 then they were wel conme to do so at any tine.
Shri  Brij Mhan then said that they agreed to purchase the
suit property for Rs. 10,00,000 and asked Shri Arif Ali to
get the confirmation from
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defendant No. 1. Shri Arif Ali spoke to defendant No. 1 on
tel ephone and then inforned that defendant No. ‘1 was willing

to sell the property to themfor Rs. 10,00, 000. . Shri~  Arif
Ali then said that they would buy the stanps for agreenent
and fixed 6.5.79 norning for a neeting with defendant No. 1.
From a perusal of the above evidence it would be abundantly
clear that nothing was settled on 3.5.79 except the fact
that the plaintiffs had conveyed their approval to purchase
the suit property for Rs. 10,00,000 and Shri Arif Ali after
speaking to defendant No. 1 was willing to sell the property
for Rs. 10,00,000. Adnmittedly at the sanme tinme a neeting was
fixed with defendant No. 1 on the norning of 6.5.79. Accord-
ing to the case set up by defendant No. 1 she had never
agreed to obtain the permssion fromthe ceiling Authority.
It would be inportant to note that no avernment was made in
the plaint that defendant No. 1 had agreed to obtain the
perm ssion fromthe ceiling Authority in the nmeeting held in
the third week of April, 1979. However, Shri Brij Mohan
plaintiff has sought to introduce this fact for the first
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time in his statenent in the Court that defendant No. 1 had
told themin the neeting held in the third week of April
1979 that she would obtain the permission fromthe ceiling
Authority. W are unable to accept the above statement of
Shri Brij Mhan that in the neeting held in the third week
of April, 1979 itself the defendant No. 1 had agreed that
she woul d obtain the permission fromthe ceiling Authority.
It is an adnitted position that till the nmeeting held in the
3rd week of April, 1979 the plaintiffs had of fered
Rs. 8,00,000 and the first defendant had told themthat she
woul d consider and communi cate her views through Shri Arif
Ali some tine later. W agree with the conclusion of the
High Court in this regard that without first determ ning the
sale price, it was quite unlikely that the parties would
have bargai ned as to who shoul d obtain the clearance under
the Uban Land Ceiling Act. It was known. to the parties
that wuntil the clearance under-the Uban Land Ceiling Act
and the Income  Tax cl earance, the property wll not be
regi stered. The High Court was right in concluding that it
is unbelievable that in the third week of April, 1979 when
still there was a wide gap of Rs. 2,00,000 in the price
payabl e for the suit building the parties would have stipu-
| ated about the condition as to who should obtain the per-
m ssion under the Urban Land Ceiling Act. It is further
pertinent to nention that even in Exhibits A-1 and A-2 which
are drafts of agreement of sale there is no reference to the
oral agreenment said to have taken place on 3.5.79. In case
all the terns had already been concluded in the oral con-
tract between the parties on 3.5.79 and only a formal agree-
ment was to be reduced in witing on 6.5.79, then in that
case there ought to have been-a nmention in the draft agree-
nment exhibits A-1 and A-2 regardi ng the oral agreenent of
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3.5.79. According to the statenent of Shri Brij Mohan pl ain-
tiff No. 1 ,hinmself, nothing was discussed w th defendant
"No. 1 herself and for that reason a further neeting was
fixed at the house of the first defendant in the norning of
6.5.79. Shri Arif Ai nay have been an |Incone Tax  Advocate
looking after the income tax and wealth tax matters of
def endant No. 1 but he was not a General Power of Attorney
hol der to negotiate or settle any terns with regard to any
transaction of imuovabl e property bel ongi ng to def endant No.
1. It is further inportant to note that even in the ~agree-
ment to sell exhibit B-4 dated 22.6.79 between def endent No.
1 and defendants Nos. 3 and 4, no responsibility had  been
taken by the defendant No. 1 for obtaining the cl earance
from the Urban Land Ceiling Authority. The H gh~ Court in
these circunstances rightly believed the contention of the
def endant No. 1 that the agreenent fell through because the
plaintiffs insisted that defendant No. 1 should obtain the
perm ssion from the Urban Land Ceiling Authority while
defendant No. 1 did not agree for the same. There was no
clinching evidence to show that this stipulation was thought
of by the parties on any day prior to 6.5.79. Thus in the
above circunstances when the parties were consciously nego-
tiating about the bringing of no objection certificate from
the Urban Land Ceiling Authority and the case put forward by
defendant No. 1 in this regard has been believed there is no
guestion of applying the principle contained in Section 55
of the Transfer of Property Act. The general principle
contained in Sec. 55 of the Transfer of Property Act regard-
ing rights and liabilities of buyer and seller <can only
apply in the absence of a contract to the contrary and not
in a case where the parties consciously negotiated but
failed in respect of any termor condition, as a result of
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which the agreenment itself could not be settled or concl ud-
ed. Once it is held, established in the present case that no
agreement was finally concluded or settled on 6.5.79 and
negotiations failed and before this date it was never set-
tled that defendant No. 1 would bring the no objection
certificate from Urban Land Ceiling Authority, there is no
guesti on of applying general principles contained in Sec. 55
of the Transfer of Property Act.

In Kollipara Sriramula v. T. Aswathanarayana & Os.
(supra) was a case where in 1953 respondent No. 1 filed a
suit alleging that all the partners of the firmexcept the
appel lant had entered into an oral agreenment with him on
July 6, 1952 to sell 137 shares in the site except the 23
shares belonging to appellant No. 1, that 98 shares had
actually been sold to him that 39 shares had not been sold
to him and had been instead sold to appellant No. 1. Re-
spondent No. 1 in these circunstances clainmed specific
performance of the agreement to sell the
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af oresaid 39 shares by their owners and contended that the
sale of those shares in favour of appellant No. 1 was not
bi ndi ng upon him The Trial Court decided agai nst respondent
No. 1 but the Hi gh Court decided in his favour. On the basis
of above facts this Court held that the Hi gh Court was right
in holding that there was an agreenent to sell 137 shares in
the site to respondent No. 1. A nere reference to a future
formal contract does not prevent the existence of a binding
agreement between the parties unless the reference to a
future contract is made in such-terms as to show that the
parties did not intend to be bound until a formal contract
is signed. The question depends upon the intention of the
parties and the special circunstances of each particular
case. The evidence did not show that the drawing up. of a
witten agreenment was a pre-requisite to the comng into
effect of the oral agreement, nor did the absence of a
specific agreement as to the nodeof paynent necessarily
nmake t he agreenent ineffective, since the vital terms of the
contract I|ike the price and area of the |and and ‘the tine
for completion of the sale were all fixed. The facts of the
above case clearly showthat it related to sale of 137
shares and that in pursuance of the agreement partners who
owned 98 shares had al ready executed sal e deeds in favour of
the plaintiffs/respondents and the other partners owning 39
shares did not do so. The H gh Court as well as this Court
believed the evidence of the plaintiff/respondent for~ con-
veying the entire 137 shares by an oral agreenent dated July
6, 1952. This Court also found that the plaintiff respond-
ents had built a valuable cinema theatre building on_ the
disputed site and yet very strong reasons to nake an / out-
ri ght purchase of the site otherwise he would be placed in a
precarious |egal position- Negotiations for purchase were
going on for several years passed and considering this
background, the case of the respondent with regard to the
oral agreement appeared highly probable.

In the above background this Court on Page 394 observed
as under:

"It is, therefore, not possible to accept the contention of
the appellant that the oral agreement was ineffective in | aw
because there is no execution of any formal witten docu-
ment. As regards the other point, it is true that there is
no specific agreement with regard to the node of paynent but
this does not necessarily nmake the agreenent ineffective.
The nmere omssion to settle the node of paynent does not
affect the conpleteness of the contract because the vita

terns of the contract like the price and area of the |and
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and the time for conpletion of the sale were all fixed."
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Thus even in the above case the tine for conpletion of
the sale was considered as one of the vital terms’ of the
contract. Further in the above case part of the agreenent
had been performed i.e. partners having 98 shares had al-
ready executed sale deeds and this Court had believed the
oral agreenent for sale of 137 shares. Thus the above case
is totally distinguishable and renders no assistance to the
appel l ants in the case before us.

Thus we find no force in these appeals and the sane are

di sm ssed. In the facts and circunstances of the case we
make no order as to costs.

R S. S Appeal s di s-
m ssed.
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