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ACT:

Constitution of India, 1950: Articles 14, 32 and
226--0CC-- A statutory cor por ati on- - Whet her State
agency--"Public utility’ concern --Obliged to supply gas at
reasonabl e rates--Price fixation--Interference by

Court--Permssibility of.

O and Natural Gas Comm ssion Act, 1959: Section 14--
ONGC- - Whet her " public utility’ undertaking--Wether obliged
to supply gas for consunption of public.

Words and Phrases: 'Public utility’--'Reasonabl eness of
rates’ neaning of.

HEADNOTE:
The appellant, Ol & Natural Gas Commi ssion. is a statu-
tory corporation constituted by and under the GOl and Natu-

ral Gas Commission Act, 1959. In nost of its oil fields
situated in Cujarat, gas comes out along with crude oil~ as
"free gas".

The appellant had agreed to supply this gas to the
Gujarat State Electricity Board (GSEB) and the Gujarat State
Fertiliser Corporation (GSFC) at a price related to fuel oi
price on the basis of thermal val ue equival ence, w thout any
reference to the cost of production of gas as such. Public
di scontent over the alleged high price charged was expressed
and eventually the dispute was referred to the sole arbitra-
tion of Dr. V.KRV. Rao who gave his award. Dr. “Rao nmde
the "cost plus" nmethod the basis of his award in preference
to the basis of thermal equivalence of alternate  fue
(thermal equival ence basis).

In July 1967, the supply of gas to sonme of the indus-
tries in and around Vadodara city was started, on the basis
of individual annual contracts. Aggrieved by the steady rise
in the prices, the respondents Association of Natural Gas
Consum ng I ndustries and Ot hers--noved the Bormbay Hi gh Court
in March 1979 by way of a wit petition- In the petition it
was, inter alia, prayed that the ONGC be directed (i) to
158
continue to supply the gas to the respondents despite the
contracts in their favour having | apsed; (ii) to discuss and
negotiate a fair, reasonable and just price for supply of
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gas; (iii) to stop charging discrimnatory prices for the
supply of gas to the respondents in conparison wth the
price charged to public sector undertakings; and (iv) to
restrict the mninmum guaranteed quantity of offtake.

The High Court passed an interimorder directing the
ONGC to continue the supply of gas to the respondents, at
the existing rate of Rs.504 per unit which was later raised
by the Court to Rs. 1000 per unit.

The High Court held; (i) The GI and Natural Gas
Conmission is a public Uility Undertaking and has a duty to
supply gas to anyone who requires it so long as there is
enough supply available; (ii) Price fixation is generally a
| egi slative function. But the Ol and Natural Gas Conmi ssion
being a State instrunentality, is bound to act reasonably in
the mtter of fixation of price; such price is bound to be
determ ned by following any one of the nodalities suggested
in the judgment of the H gh Court; (iii) There was no dis-
crimnation by the O1 and Natural Gas Conm ssion between
the public sector undertakings on the one hand and the
respondent s’ undertakings on-the other in charging differen-
tial prices; and (iv) The clause regardi ng mni rum guaran-
teed of ftake was valid and enforceabl e.

Before this Court. the appellant primarily challenged
the finding of the H gh Court that the ONGC was a ’'public
utility wundertaking’ which was bound to supply gas at the
request of any nenber of the public at large. The appellant
al so contested the correctness of the H gh Court’s conclu-
sion that the price of gas nmust be determined on the basis
of cost of production plus a reasonable return for the
i nvest ment made. The appel |l ant- - submtted that (i) the prices
under the contracts entered into with the respondents had
been determ ned on the basis of a well known principle. viz.
the ruling prices for an alternate fuel and this could not
be said to be either arbitrary or unreasonable particularly
when a |arge nunber of industries were willing to take the
supply of gas at the prices fixed on that basis; (ii) while
public sector units and State instrunentalities ought not to
be allowed to exploit the consuners. it was equally neces-
sary to ensure that such units and instrunentalities were
enabl ed to make reasonable profits; (iii) in the context of
the integrated activity of production of crude oil and gas.
it was al nost inpossible to work out the cost in respect  of
any particular area or of a particular bye-product; (iv) the
cost plus basis was fixed by the Anard several years ago and
that too in the context of supply to certain State
159
undert aki ngs which, in turn, supplied essential comodities
like electricity and fertilizers; and (v) the onus of show
ing that the prices charged were unreasonable or. arhitrary
was on the respondents and they had done nothing to/ dis-
charge this onus.

On behalf of the respondents it was contended that a
public utility undertaking could not arbitrarily discontinue
its supply or services nerely because the custoner —was
unwilling to pay the price asked for as unconsci onabl e —and
unreasonable. It was further contended that the price fixed
must be reasonable and fair so as to give the undertaking a
reasonable return on the capital enployed and that there
could not be any discrimnation against industrial consum
ers. According to the respondents. this was the only reason-
able way of price fixation and referred to the Award in
support of this proposition- The respondents further urged
that to allow G| and Natural Gas Commission to sell gas at
a higher price than this nmerely because. otherw se. but for
the availability of gas, the consunmers would have to spend
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nore for their sources of energy. will really amunt to
introduction an irrelevant elenent in the process of price
fixation and result in allowing the Ol and Natural Gas
Conmi ssion to make unreasonable profits at the expense of
unhappy consuners. It was argued that these principles were
applicable with greater force in the context of the consti-
tutional discipline over state instrunentalities under
Article 38 & 39 of the Constitution.

Bolt v. Stennett CJ E.R __Revised--p. 1572; Allnutt v.
Inglis CIV E.R --Revised--p. 206; Ira Y. Minn v. People, 24
L.Ed. 77: United Fuel Gas Co. v. Railroad Comm ssion, 73L
Ed. 390; Los Angeles Gas & Electric Corporation v. Railroad
Conmi ssion. 77 L.Ed. 1180; Leo Nabbia v. People. 78 L.Ed.
940; Harold E. West v. Chesapeake & Potomac Tel ephone Com,
79 L.Ed. 1640; Federal Power Comm ssion v. Hope Natural Gas
Co., 88 L.Ed. 333; premier Autompbiles v. Union, [1972] 2
S.C. R 526; Panipat Cooperative Sugar MIIs v. Union, [1973]
2 S.C.R  860; ~Shree Meenakshii MIls v. Union, [1974] 2
S.C. R 1398; Saraswati Industrial Syndicate v. Union, [1975]
1 S CR' _956; Prag Ice and Ol MLIls v. Union, [1978] 3
S.C.R 293; Union of India'v. Cynanide India Ltd., [1987] 2
S.C.C. 720, relied upon

Al'lowi ng the appeal s and uphol ding the prices charged
by the G 1 and Natural Gas Conmm ssion, this Court,

HELD: (1) The G I and Natural Gas Conm ssion does not
satisfy the primary conditions for being a public wutility
undertaking as it has not so far held itself out or under-
taken or been obliged by any law to
160
provide gas supply to the public in general or to any par-
ticular crosssection of the public. The proviso to Section
14(1)(e) of the Act which lays down that the setting up of
industries to be run with the aid of gas was not to be
undertaken by the O and Natural Gas Conmi ssion w thout the
Central CGovernment’s approval also gives an indication that
the supply of gas to various industries on a general basis
was not in the inmediate contenplation of the Act /but was
envi saged as a future expansion to be initiated with Centra
CGovernment’s approval. Perhaps a stage in the devel opnenta
activities of the G| and Natural Gas Conmission will soon
cone when such an obligation could be inferred but,  at
present, the G and Natural Gas Comm ssion supplies  gas
only to certain selected contractees. [18lE-G

(2) It is however not necessary in this case to express
any final opinion on the issue whether the ONGC was a public
utility wundertaking except to say, prima facie, that it
could not be placed on par with a public utility undertak-
ing. All that the respondents wanted was a declaration . that
they were entitled to the supply of gas at a  reasonable
price. It was sufficient, for disposing of this claim to
deal with this aspect of the matter and the | arger “aspect of
Gl and Natural Gas Conmi ssion being a public utility under-
taking could be left out of account. [183E-F]

(3) The treatment of the G| and Natural Gas Comission
as a public utility undertaking for the supply of gas will
rai se i nnunerabl e basic questions totally inconsistent wth
the present system of selective supply which the respondents
want to be continued. It will transpose the area of contro-
versy to a totally different and wider plane. The Court
woul d then be constrained to hold that the present system of
supply was inconsistent with public law and the constitu-
tional requirements of a public utility undertaking. [183C
Dl

(4) The main activity of the Ol and Natural Gas Conmi s-
sion is that of exploration and prospecting for petroleum
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and petroleum products. So far as gas, which is a bye
product, is concerned, the G| and Natural Gas Conmi ssion
has not so far been able to voluntarily or constrained
statutorily to harness and utilise its production for con-
sunmption by the public. [181H 182A]

(5) There is no doubt that Dr. Rao nade the cost plus
net hod the basis of his award in preference to the basis of
thermal equival ence of alternate fuel (thermal equival ence
basis). But, the cost plus basis fixed by Dr. Rao in the
background of the real nature of the dispute before him
three decades ago could not be taken as conclusive in the
pr esent
161
situation. Dr. Rao was concerned prinmarily with an issue
raised by the publicof Gujarat as against the Gl and
Nat ural Gas Conmi ssion. He was really adjudicating upon the
price which the Gl and Natural Gas Comi ssion shoul d charge
to public sector undertakings catering to the essentia
needs ' of  the State. In that context, his objective was,
understandably, to fix the price as |low as possible. The
consuner —under consi deration by himrepresented the public
need of the State of @Gujarat and, as against such public
interest, the Gl and Natural Gas Commission's profit re-
qui rements pal ed into insignificance. [189C, G D-E|

(6) Here, the Court is dealing with a price to be fixed
under a contract between the G| and Natural Gas Conm ssion
and one set of industries in the State who wish to nake a
change over fromthe furnance oil systemto ‘that of gas
supply wth a viewto increase their own profitability and
gai n an advantage, if possible, over other industries in the
State. In this context, Ol and Natural Gas Commssion is
entitled to a larger latitude and charge a price which the
mar ket can bear. The only restrictionis that, being a State
instrumentality, it should not be a whinmsical or capricious
price but shoul d be one based onrel evant considerations and
on some recogni sed basis. [189H, 190A]

(7) Cost plus is not a satisfactory basis in all situa-
tions. My be the cost plus is an ideal basis where the
commodity supplied is the product of a nonopoly vital to
human needs. In that context the price fixed should be
m ni mum possi ble as the customer or consumer nust have the
commodity for his survival and cannot afford nore than the
m nimum Per Contra, there can be situations where the need
of the consuner is not so vital and the requirenments of the
econom ¢ scene are such that the needs of the producer
should be given greater consideration. In such situations,
the "plus" elenent in the cost plus basis (nanely, the
all owabl e profit margin) should not be confined to "a rea-
sonable return on the capital" but should be allowed to have
a nmuch | arger content depending on the circunstances. /G ven
a favourabl e area of operation, commercial profitsineed not
be either anathema or forbidden fruit even to public  sector
enterprises- [191D-E; G H]

Anakapal | ee Case, [1973] 2 S.C. R 882; Venkatachalamv.
Deputy Transport Conmi ssioner, [1977] 2 S.C.R 392, referred
to.

(8) It would not be right to insist that the QI and
Natural Gas Conmi ssion should fix oil prices only on cost
plus basis. Indeed, its policy of pricing should be based on
the several factors peculiar to the industries and its
current situation. and so |long as such a policy is not
162
irrational or whinsical, the court may not interfere. [1950

(9) Price fixation is generally a legislative function.
But Parlianent generally provides for interference only at a
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stage where in pursuance of social and econom c objectives
or to discharge duties under the Directive Principles of
State Policy, control has to be exercised over the distribu-
tion and consunption of the material resources of the commu-
nity. [195F]

Ms. Shri Sitaram Sugar Company Ltd. & Anr. v. Union,
J.T. 1990 (1) S.C. 452; Jagadanba Paper Industries v. Har-
yana State Electricity Board, [1984] 1 S.C R 165; Kerala
State Electricity Board etc. v. Ms. S.N Govinda Prabhu &
Bros. & Os. etc., [1986] 4 S.C.C. 1968, referred to.

(10) It cannot be said that the Gl and Natural Gas
Conmi ssion has acted arbitrarily in fixing the prices on the
thermal equival ence basis; the fact that it has not done it
on cost plus basis does not vitiate the price fixation. The
only question to be considered is as to whether the Gl and
Natural Gas Conmi ssion has fixed a price based on relevant
materials and on some known principle. [200C]

(112) The manufacture, distribution and consunption of
gas has yet not attained the status of an essential commodi -
ty till recently. At present, the industry is in the penum
bral region where the commodity is free to be distributed at
the manufacturer’s choice, but yet where such manufacturer
being a State instrunentality, has to conformto Articles 14
and 19 of the Constitution. At this stage of devel opment of
the industry a nmuch wider latitude is permssible in the
fixation of prices than the inpositionof a "no profit, no
| oss" basis or a "cost plus" basis on'the producer. [200E-G

(12) It is nowwell settled that a favourable treatmnent
of public sector organisations, particularly ones dealing in
essential conmodities or service, would not be discrim nato-
ry. No tangible material has been brought to the Court’s
noti ce which would support the plea of ~unfair discrimna-
tion. [203E-F]

(13) The High Court rightly upheld the G| and ' Natura
Gas Commission’s right to insist-on a nmuni num off take guar-
antee. [202Q

Amal gamated Electricity Co. (Ltd. v. Jalgaon / Borough
Muni cipality, [1976] 1 S.C. R 636.

163

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos.~ 8530-40
of 1983.

Appeals by Certificate fromthe Judgrment and Decree
dated 30.7.1983 of the Gujarat High Court in Special Civi
Application Nos. 883 of 1979, 913 of 1979, 1897 of 1981
2316 of 1982, 2384of 1982, 2445 of 1982, 2470 of 1982, /2977
of 1982, 4194 of 1982, 4520 of 1982 and 2542 of 1982.

K. Parasaran, Attorney General, B. Sen, A K <~ -Ganguli
Dr. Y.S. Chitley, T.S. Krishnanurthy lyer, N. Nettar, G S
Nar ayana, p. Paraneshwaran, T.V.S.N Chaff and N.N. ' Sharma
for the Appellants.

Anil B. Diwan, K J. Kazi, Dr. L.M Singhvi, M. M
Arora, Ms. B. Chib, M Singhvi, D. A Dave, Ms. M Karanja-
wala, R N Karanjawala, M. P.H Parekh, M. C. A Cazi and
Ms. H'S. Anand for the Respondents-

D.N. Msra for the Intervenor
The Judgrment of the Court was delivered by

RANGANATHAN, J. These are el even appeals preferred by
the Ol and Natural Gas Conmi ssion (ONGC, for short) from a
judgrment and order, dated 30th July, 1983, of a Division
Bench of the Hi gh Court of CGujarat at Ahmedabad in a batch
of wit petitions, since reported in 1983-24(2) Cujarat Law
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Reporter 1437. The appeals are pursuant to a certificate of
fitness granted by the High Court.

The ONGC was initially a Departnent of the Governnent
of India but, in viewof its expanding activities in the
search for strategic and vital materials like oil, petroleum
and its products it was set up as a body corporate. It is
now a statutory corporation constituted by and under the G|
and Natural Gas Conmission Act, (Central Act 43 of 1959,
hereinafter referred to as "the Act’). The Act provides for
the establishment of a Commission "for the developrment of
petrol eum and petrol eum products produced by it and for
matters connected therewith”. Section 2(f) of the Act de-
fines ’'petroleumi as having the sane neaning as in the
Petrol eum Act, 1934 (Act 30 of 1934) and as including
"natural gas’. The Commi'ssion established under the Act took
over the previously existing organisation with effect from

18. 9. 59.

Sone of the provisions of the Act which are rel evant for our
164

present  ‘purposes nmy be set out here. Chapter |1Il which

deals wth the powers and functions of the Conmi ssion con-
sists of Sections 14 and 15. S. 14 reads thus:
"14. Functions of the Comission--
(1) Subject to the provisions of this Act, the functions of
t he Commi ssion shall generally be to plan, pronote, organise
and inplement programmes for the devel opnent of petrol eum
resources and the production and sale of - petroleum and
petrol eum products produced by it andto perform such func-
tions as the Central Covernnent may, from time to tine,
assign to the Comm ssion.
(2) In particular and without prejudice to the generality of
the foregoing provision, the Comi ssion nay take such steps
as it thinks fit--
(a) for the «carrying out of geological and geophysica
surveys for exploration of petroleum
(e) for the transport and di sposal of natural gas and refin-
ery gases produced by the Conmi ssion

Provided that no industry, which will use any of
these gases as a raw material, shall be set up by the Com
m ssion w thout the previous approval of the Central Govern-
ment .
(h) to performany other function which is supplenental,
i ncidental or consequential to any of the functions ~afore-
sai d or which nay be prescribed."
Section 15 enpowers the Conmission to exercise all~ such
powers as may be necessary or expedient for the purpose of
carrying out its functions under the Act. Such powers in-
clude the disposal of any property, right or privilege, the
original or book value of which exceeds such anmobunt as’ may
be prescribed, or where no such anpbunt has been prescribed,
exceeds ten |akhs of rupees and this power could “be exer-
cised after obtaining the previous approval of the 'Centra
Gover nment
165
[Cause (c)l. Chapter IV of the,Act deals wth finance
accounts, audit and reports. Sections 16 and 17 deal wth
the capital of the Commi ssion and the vesting, in the Com
m ssion, of the previous set up in this regard. Section 23
of the Act requires the Commission to furnish to the Centra
CGovernment such returns and statenents and such particul ars
in regard to any proposed or existing programme for the
devel opnent of petrol eumresources and the production and
sale of petroleumand petrol eum products produced by the
Conmi ssion as the Central CGovernment may, fromtime to tine,
require. Section 24 in Chapter V (M scellaneous) enacts that
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any land required by the Commission for carrying out its
function wunder the Act shah be deened to be needed for a
public purpose and such | and can be acquired by the Comm s-
sion under the provisions of the Land Acquisition Act, 1894.
S. 31 confers rule making powers on the Central Government,
in pursuance of which have been franed the G| and Natura
Gas Conmission Rules, 1960. The only rule relevant for our
present purposes is rule 25, dealing with contracts. It
reads as foll ows:

"25. Contracts:

(1) The Conmission may enter into contracts for the purpose
of performng its functions under this Act;

Provided that provision therefore exists in the budget ap-
proved by the Governnent.

(2) Contracts nade on behal f of the Conm ssion shah not be
binding on it unless they are executed by a person duly
aut horised by it.

(3) A person authorised by the Conmi ssion to enter into any

contract ~on its behalf shall not be personally Iliable for
any assurance or_contract nade on its behalf and any liabil-
ity arising out of such assurance or contract shall be

di scharged fromthe Fund."

The statute, it may be observed, neither inposes a specific
duty on the ON G C- to supply its products to consumers at
| arge nor contains /any provisions regarding the fixation of
prices for the commpdities nade available by the ONGC
for sale.

In the course of its drilling and exploration of oil
the ONGC di scovered oil -bearing fields in Canmbay and Ankl es-
war region in 1969
166
and 1961 respectively. In nost of the oil fields situated in
Gujarat, gas cones out along with crude oil and is conmonly
known as "associated gas". |In Canmbay area, gas i S unaccompa-
nied by crude oil and is known as "free gas". This is easily
conbusti bl e and can be used as donestic as well as industri-
al fuel. W are concerned here with both these commdities
which are generally known as 'natural gas’ and ‘we  shal
refer to them conpendiously as 'gas’.

In Cctober, 1961 ONGC first thought of the idea of using
natural gas in addition to fuel oil in industries. It had
detailed discussions wth the GQGujarat State Electricity
Board (GSEB) and it was agreed between themthat gas ~should
be supplied to the GSEB at a price related to fuel oil price
on the basis of thernal val ue equival ence. On this basis, an
agreement was entered into between them in Mrch, 1963
whereunder the price of fuel oil was fixed at Rs:77.26 per
tonne including rail frieght; and, based on this price and
thernmal val ue equival ence, the price of Canbay gas was fi xed
at Rs.80.14 per 1000 cubic netres (hereinafter referred to
as '"the Unit’) and of Ankleshwar gas at Rs. 106.66 per unit,
rounded off to Rs.80 and Rs. 100 per unit respectively. The
ONGC began to supply gas from Canbay regi on of Dhruvan Power
Station in 1964 and from Ankl eshwar to Utaran Power Station
in 1965. The ONGC al so entered into discussions wth the
Gujarat State Fertilizer Corporation (GSFC) and ultinmately
it was agreed, on the footing of the price of Rs.76 per
tonne in respect of Koyali Naphtha, that associated gas
should be supplied to the GSFC at between Rs.88 and Rs.90
per wunit on the principle of thermal equival ence. This was
in 1966. It may be nentioned here that the three parties
concerned viz. the ONGC, GSEB and GSFC, had nore or |ess
agreed to the principle of deternmining the price of gas on
the basis of thermal equivalence with an alternative fuel or
f eedst ock emanating fromthe processing of crude oil. There
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was no reference to the cost of production of gas as such

Despite the above agreenments, however, the concerned
parties were not all very happy. The GSFC resented the fact
that discount was not given to them as bul k purchasers and
that the prices charged for the Tronbay fertiliser factory
and power house at Bombay were substantially |lower than the
prices that the ONGC charged them Eventually, public dis-
content was expressed over the alleged high price that was
bei ng charged for gas by the ONGC to these organi sations. It
was felt that the ONGC was denying to them the advantage
they should have obtained by the discovery of gas in the
region of their operation. It was also felt that this treat-
nment resulted in discrimnation against
167
them in conparison with advantages enjoyed by other States
due to the availability of fuel resources such as coal or
hydr o- power within-their areas. In view of these expressions
of public feeling, the question of fixing a proper price for
the gas was taken up by the Governnment of Gujarat with the
CGovernment - of India. Eventually, as no agreenent could be
arrived at, the disputes was referred to the sole arbitra-
tion of Dr. V.K RYV. Rao who gave his award (hereinafter
referred to as 'the award’ ) on 23.9.1967. He determined the
price of natural gas at Rs.50 per wunit. ex-well-head, to
which were added royalty, sales-tax, depreciation and the
transport charges. /This award was to be ‘enforced for a
period of five years i.e. upto 31.3.1971. Between April 1971
and Decenber 1975, the well-head price was ‘increased and
fixed at Rs.66 per wunit, we are-all told, on the interven-
tion of the then Gujarat Covernor. These prices were revised
subsequently. The supply to GSEB was revised toRs.. 155 and
the rate of supply to GSFC was revised to Rs.320 per unit.

At that time, there were very few industries set . up in
and around Vadodara and these depended, besides electricity,
on other forns of energy generated through coal or furnance
oil. I'n July 1967, the supply of gas to sone of these indus-
tries in and around Vadodara city was started, initially as
a tenporary neasure pending the effective materialisation of
the CQujarat Fertilizer Corporation demand, after which the
industries were to go over to fuel oil if —gas could no
| onger be supplied. After a series of discussions, the
Federation of Gujarat MIls and Industries agreed to a price
of Rs. 100 per unit of Ankleswar gas for this supply. The
charging of ten rupees less per unit supplied to the Ferti-
liser Corporation was justified on the ground  that such
differentiati on was consistent with general practice where a
petrol eum feed stock is used for chem cal industry. Anmong
the industries that thus received gas supply were the ten
respondents (respondents 2 to 10 in these appeals) who / have
formed thenselves, in Septenber, 1978, into an association
call ed "The Association of Natural Gas-Consum ng Industries
of Qujarat", which is respondent No. 1. The supply to | these
i ndustries--extended later to a few nore--was based on
i ndi vidual contracts entered into with each one of the
concerns. Initially, the ONGC entered into contracts valid
for a period of five years at a time but, subsequently--it
is said, due to a fear of possible shortage in the avail-
ability of enough gas--this was changed and the contracts
were, generally, made annual, except in regard to certain
public sector undertakings and, it is said, a few conpanies.
The rates of supply were also slowy stepped up as can be
seen fromthe followi ng table:

168
Peri od Price of supply
1.1.1976 to 31.03.1976 Rs. 322. 63.
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1.4.1976 to 31.12.1976 Rs. 341. 45
1.1.1977 to 31.03.1977 Rs. 351. 00
1.4.1977 to 31.12.1977 Rs. 371. 16
1.1.1978 to 31.03.1978 Rs. 382. 15
1.4.1978 to 31.03.1979 Rs. 504. 00

According to the ONGC, the price denmanded from these
industries and initially been based on alternative fuel cost
i.e., the cost which these industries would have had to pay
for fuel oil if no supply of gas had been available. Later,
upto Decenber 1975, the price was based on the cost of
producti on, as determ ned by the award. After the expiry of
the period of operation of the award, the basis for cal cul a-
tion of price was revised on the basis of the thernal equiv-
alence of <coal price. The rates of supply from 1.4.78 as
fixed above fromtine to tine were also nmade subject to an
automati c annual escalation at 5% The contracts, as already
menti oned, were annual and contained no termfor renewal. On
the expiry of each contract, a fresh contract had to be
entered into and, naturally, the new contract stipulated
prices for supply that were prevalent at the tine of the
respective contracts. It may be nmentioned that the existing
contracts with the various consunmers had | apsed by efflux of
time on 31.3.79 in some cases, 30.1.80 in sone other cases
and in 1982 in respect of others.

Aggrieved by the steady rise in the prices, wit peti-
tion No. 883 of 1979 was filed by the respondents in the
Bonbay High Court in March 1979. In this wit petition it
was prayed that the ONGC should be directed (a) to continue
to supply the gas to them despite the contracts in their
favour having |apsed; (b) to supply the break-up and the
data on the basis of which the price structure was arrived
at and to fix the price after giving reasonable opportunity
to the concerned industries or their associations; (c) to
di scuss and negotiate a fair, reasonable and just price for
supply of gas; (d) to restrict the m nimum guaranteed ' quan-
tity of offtake to 75 per cent of the contracted quantity
(this was because the ONGC had been insisting on rai'sing the
said guarantee to 90 per cent) and; (e) to stop  charging
discrimnatory prices for the supply to the respondents in
conparison with the price charged to public sector undertak-
ings. Pending the hearing and final disposal of the peti-
tion, an interimorder was sought restraining the ONGC from
di scontinuing the supply of gas to the petitioners on such
terns as the Court nay think fit and proper
169

On 30.3.1979, the Court passed an interimorder permit-
ting the petitioners to continue to pay "on the same terns
as at present” ie. at Rs.504 in sone cases and 'a slightly
different figure in other cases. Subsequently, however, wth
the passage of tine the price of gas was stepped up by the
ONGC in the foll owi ng nmanner

Peri od Anount

1.4.1981 to 31.12.1981 Rs. 741.00
01.1.1982 to 31.12.1982 Rs. 2095. 70
01.1.1983 Rs. 2403. 03
15. 2.1983 Rs. 2503. 03
17. 3. 1985 Rs. 2878. 00

W are told that the sudden junp in prices we.f. 1.1.1982
was consequent on the decision of the ONGC to change the
basis of fixation of price, once again, to furnace oi

equi val ence. In view of this increase in the prices denmanded
by it fromother parties, who according to the ONGC were
willing to pay the price asked for, an application was nade
to vacate or nodify the interimorder dated 30.3.1979. On
5.11.1982, the Division Bench of the H gh Court, after
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pointing out the various difficulties and questions raised
by the case thought it would be fit and proper to direct the
ONGC not to discontinue the supply of gas but to continue to
supply it at the rate of Rs. 1,000 per unit till Novenber
30, 1983 (unless the petition was disposed of in the nmean-
whil e), subject to adjustment being made in case this Court
or the machinery evolved at the tine of final disposal of
the petition determined the price of gas at a different

rate. In other words, if, ultimtely, the price of gas
shoul d be determined at a higher rate, the wit petitioners
would be obliged to make good the difference. In case a

| ower rate should be determ ned, the ONGC woul d be obliged
to refund the excess ampunt collected or adjust it against
future supplies, as the Court nay direct at the tinme of
di sposing of the matter finally. A sinmilar order was passed
on 29.12.1982 in another batch of cases. Wen these appeals
were filed a Bench of this Court, on 6.10.1983, continued
the interimprice of Rs. 1,000 per unit wthout prejudice to
the rights and contentions of the parties and directed the
appeal s t'o be expedited.

It has taken six years since then for these petitions
to cone wup for heating and till now the respondents have
continued to pay at the rate of Rs. 1,000 per unit. It has
been stated before us that sone of the respondents have
failed to pay even /at the rate of Rs. 1,000 as directed
170
by this Court and that this Court had to direct, by its
orders dated 15.4.87 and 30.10.87, that the respondents

"will not charge, encunber or alienate, except wth the
| eave of this Court, any of their imovable assets included
in the respective undertakings and that they w Il nmake their

i movabl e assets available for discharging the respective
liabilities on account of the differencein the price of
(all) the gas supplied to them (and) further during the
pendency of the appeals as determ ned by the orders nade by
the Court while disposing of the appeals.”

In order to conplete the narration of relevant facts, it
nay be nentioned here that, though natural gas, being a
"petrol eum product" falls within the scope of the Essentia
Conmodities Act and though control orders have been issued
under the said Act regul ating the supply and di stribution of
several petroleum products, it is only by an order dated
30.1.1987 that the price of gas has been fixed by the Gov-
ernment at Rs. 1400 per unit which, together wth taxes,
cones to about Rs. 1848 per unit. It nay also be nentioned
that, while on the one hand the said fixation of price has
been chal | enged by the petitioners and certain other indus-
tries before the Gujarat H gh Court, the CGovernnent, on. the
other hand, is in the process of revising the prices, / per-
haps to a higher figure, in consultation with the Bureau of
Industrial Costs and Prices. In the petitions which are
pending before the CGujarat Hi gh Court an interim price of
Rs. 1,000 has been fixed following the orders in the matters
now before us. The result is that, ever since January 1983
and till today, nost of the petitioners have been paying for
the gas supplied only at the rate of Rs. 1,000 per unit and
sone of the industries have defaulted even in doing this.

A prayer was made by the Union of India to transfer to
this Court the wit petition subsequently filed challenging
the price fixation of 30.1.87 but this request was declined
on 4th August, 1988. This court observed that, after these
appeals are disposed of, the High Court can proceed to
di spose of the said wit petitions in accordance with the
judgrment. The position, therefore, is that we are not con-
cerned in these appeals with the period beyond 30.1.1987
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when the jurisdiction to fix prices cane to be vested in the
Central Governnent. We are concerned in these matters only
with the period fromthe date of expiry of the contracts in
favour of each of the respondents to 30.1.1987 and with the
foll owi ng questions: (a) whether the ONGC. is at Iliberty
to fix its own price for the gas or should be directed to
fix the price in any particular manner; (b) whether the
ON GC. can be directed to supply data and the break-up for
the price charged and to negotiate the price with the par-
ties concerned; (c) whether the
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ONGC. can be conpelled to continue to supply gas to the
various petitioners at the interimprices fixed by the court
subject to adjustnent on fixation of prices determined in
accordance with the directions of the court; and (d) whether
the mninum guarantee of off-take could be raised by the
ONGC to 90 per cent instead of 75 per cent.

It ~is unnecessary at this stage to set out the various
contentions raised by the parties before the H gh Court as
they will have to be discussed in sone detail later. Here it
may be sufficient to summarise the effect of the High
Court’s judgment in disposing of these wit petitions. The
H gh Court hel d:

(i) The ONGC is a public utility undertaking and
has a duty to supply gas to anyone who requires it so |ong
as there is enough supply avail abl e;

(ii) Price fixation is generally a |legislative func-
tion. But the ON.GC , being a State instrunentality, is
bound to act reasonably in the matter of fixation of price;
such price is bound to be determned by follow ng any one of
the nodalities suggested in the judgnment of the H gh Court;

(iii) There was no discrimnation by the ONGC
between the public sector undertaki ngs on-the one hand and
the respondents’ undertakings on the ~other in charging
differential prices;

(iv) The cl ause regarding m ni num guarantee was valid
and enf orceabl e.

However, in viewof its finding that the ONGCis ‘a public
utility undertaking, the Court took the viewthat it /should
supply gas to the respondents subject to the availability of
gas supply and also that such supply should be nade at a
price which was to be determined in one of the four differ-
ent nethods set out in paragraph 36 of the judgnent. It was
al so observed by the Court that, the respondents were agree-
able to price fixation by anyone of three of the said rmneth-
ods. The concluding portion of the judgment, reads thus:

"36. Now we cone to the last part of this judgment. It is
regarding what relief should be granted in this group of
petitions. W have already said above that the action of the
ONGC in charging the rate in the respective cases is
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ex-facie unreasonable and to that extent their demand for
the said price is set. aside. The ONGC however, shall be at
liberty to get the price for that period and subsequent
period fixed according to the reasonable and rational norns
and for that purpose it is open to the ONGCC to follow any
one of the follow ng three courses:

(i) They may request the Central CGovernnent to appoint a
Conmi ssion for the purpose of deciding the prices of gas
fromtime to time, including the time for which we have set
aside their demand of price, invoking the provisions of the
Conmi ssion of Inquiry Act or any other |aw,

(ii) They may invoke the arbitration of sone enminent econo-
mst in consultation with the petitioners; or

(iii) They may thensel ves decide the price, after bringing
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to their consideration all relevant factors and for that
purpose they nay hear fully and effectively the petitioners
and other persons likely to be affected thereby:

If the last of the above three courses is adopted by the
ONGC for deciding the price structure afresh, it would be in
their interest to give hearing to the persons likely to be
affected so that the possibility of a newround of litiga-
tion is avoided. We reiterate that as far as the petitioners
are concerned, they are anenable to any of the three nopdes
whi ch the ONGC may choose to adopt.

"37. W accordingly set aside the prices demanded by the
ONGC from these petitioners in this group of petitions,
leaving it open to the ONGC to deal with the question of
price fixation in any one of the three nodes suggested by
us. The petitions are accordingly partly allowed. Rule is
accordi ngly nade absolute inall these petitions with costs.
38. The civil applications, inview of the final decision

do not survive and stand di sposed of and till the new price
fixation i's had, the price charged | ast fromthese petition-
ers under the respective contracts with themshall continue

to operate between the parties, subject to adjustnments in
future after prices are fixed as stated above."
173

Shri B. Sen, who appeared for the ONGC, made R clear at
the outset that he was not disputing the propositions (a)
that the ONGC is "State’ within the nmeaning of Article 12 of
the Constitution; and (b) that it has a duty to act reasona-
bly and fairly so.as not to infringe the ‘provisions of
Articles 14 and 19 and also in consonance with the directive
principles of State policy set-out, inter alia, in Articles
38 and 39 (b) of the Constitution. H's challenge ‘is, pri-
marily, to the finding of the High Court that 'the ONGC is a
"public wutility undertaking’ which was bound to supply gas
at the request of any nenber of the public at large and to
its direction that it should continue to supply gas to the
respondents at an uncertain price till the price is fixed in
accordance with the procedure outlined by it, notw'thstand-
ing that the contracts under which the respondents  procured
such supplies have expired | ong ago. He also contests the
correctness of the H gh Court’s conclusion that the price of
gas must be determ ned on the basis of cost of production
plus a reasonable return for the investnents made, (herinaf-
ter referred to broadly as the "cost plus" basis). He sub-
mts that the prices under the contracts entered into wth
the respondents have been determined on the basis of a
wel | -known principle viz. the ruling prices for an alternate
fuel and this cannot be said to be either arbitrary or
unreasonabl e particularly when a | arge nunber of | industries
are even today willing to take the supply of gas at’  the
prices fixed on that basis. He al so conplains that the High
Court overl ooked that the respondents are not donestic but
industrial consumers. If the ONGC were to be treated as a
public wutility bound to supply an essential commodity of
this nature to any one for the asking subject to avail abili-
ty, it may be that the price for such supply should be fixed

on a cost plus basis. But where the supply is limted to
certain industries and other simlarly placed industries
have to produce sinilar goods by consuning furnance oil or
ot her equivalent alternate fuel, it is quite reasonable for

the ON.GC to stipulate--indeed, it would be discrimn nato-
ry, were it not to stipulate--that its prices would be based
on the cost of alternate fuel which would have to be in-
curred by these industries otherwise and which is in fact
being i ncurred by other industries engaged in the production
of simlar goods to which the ON.GC is not nmaking any
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supplies at all. Sri Sen urges that while public sector
units and State instrunentalities should not be allowed to
exploit the consuners, it is equally necessary to ensure
that such units and instrunentalities are enabled to nmake
reasonable profits and made good as conmercial enterprises
by charging prices which the "traffic can bear” so that they
can also contribute substantially to national devel oprent.
It is subnitted that, as against the respondents who are
receiving supplies at the rate of Rs. 1,000 per unit, there
are 29 industries paying the Govern-
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ment -fi xed price of Rs. 1840 (since 1987), 12 other parties
who have earlier signed contracts at the furnace oil equiva-
lent rate and 65 industries which are willing to sign con-
tracts at the aforesaid CGovernment rates. It should not also
be overlooked that, even if the cost plus basis were to be
contenpl ated, the prices would require substantial revision
consi dering the huge expenditure incurred by the Governnent
of India i'n recent years in prospecting for oil and the need
for heavy capital investnent for neeting which the Govern-
nment has had to obtain huge | oans fromthe Wrld Bank and
other organisations. In the context of this integrated
activity, it is alnmost inpossible to work out the costs in
respect of any particular area or of the particular bye-
product wth which we are here concerned. The cost plus
basis was fixed by the award several years ago and that too
in the context of supply to certain  State undertakings
which, in turn, supplied essential commpdities |ike elec-
tricity and fertilisers. Subsequent enquiry  comm ssions
(such as the Daml e award) do not price commpdities on the
basis of cost. The ONGC, if it is to function effectively
and nake reasonable profit on the supply of this comodity,
shoul d be allowed the latitude atleast to fix its own. prin-
ciple of pricing. So long as such principle is a recognised
one and is not per se unfair or wunreasonable the court
should not interfere. Else, Sri Sen submts, a controversy
regarding fixation of price will be raging eternally as the
i ndustries would rai se sonme objection or other to the /'price
fixation, whatever it be, and the interests of the ‘public
will suffer if the ONGCis constrained to stick to the
throwaway prices fixed in outdated contracts until prices
can be fixed on a basis agreeable to the —consunmer indus-
tries, as has indeed happened in this case during the past
ten years. Sri Sen concluded by urging that the onus of
showi ng that the price charged was unreasonable or arbitrary
was on the respondents and they had done nothing to dis-
charge this onus, except saying that the prices ~have been
stepped up fromtinme to time and that the increase in prices
has been steep. Rather they have, in their pleadings, sought
to throw the onus on the ONGC to prove that the prices
charged by it are fair and reasonable. Even this, “says Sr

Sen, the ONGC has done.

The discussions in the judgment of the H gh Court ' and,
to some extent, the discussions before wus have touched
several aspects of the principles to be kept in mnd for
price fixation of essential comvpdities basic to public need
and, in doing so, have, in our opinion, travelled beyond the
framework and scope of the questions that arises for consid-
eration in this case. It is necessary to renenber that the
wit petitioners are a fewindustrial houses which had
entered into con-
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tracts with the ONGC for supply of natural or associated
gas. These were ordinary conmercial contracts entered into
by private treaty between the ONGC and these respondents to
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sell and buy certain goods produced by the ONGC at the
prices stipulated in the contracts. Looked at purely from
the contractual angle, the ONGC was perfectly at liberty to
stop the supply on the expiry of the relevant contract and
refuse to supply further unless a fresh contract could be
entered into agreeing upon a price for such supply. Assum ng
that the ONGC is a State instrunentality and the price
denmanded by it is susceptible to judicial review, the court
may, where a contract has been entered into, consider the
sustainability of the price agreed upon or where no contract
has been entered into, injunct the ONGC from demanding a
price for supply which is found unreasonable. But we doubt
whether it is open to the Court to direct the ONGC to con-
tinue the supply indefinitely without a contract and wi thout
any price fixation.

It is clear that, in-giving directions as above, the
Court was consi derably weighed by its conclusion that the
ONGC is a public utility undertaking which is bound to
supply gas to-all who demand such supply subject only to the
avai l ability of enough gas. Dr. Chitale, for the respond-
ents, strongly supported this viewpoint. He urged that it is
well settled law that a public utility cannot arbitrarily
di scontinue its supply or services nerely because the cus-
tomer is unwilling to pay the price asked for as unconsci on-
able and unreasonable. He submitted that this, indeed, is
not a nodern rule of constitutional |[awbut an ancient rule
of public law He referred in this context  to the early
deci sions of the King's Bench Division in Bolt v. Stennett,
Cl E.R -Revised--p. 1572 followed in Allnutt v. Inglis, CQV
E.R --Revised-p. 206 as |laying down the basic principle in
this regard. This principle, he said, has al so been applied
by the American Courts in lra Y. Munn v. People, 24 L.Ed.
77; United Fuel Gas Co. v. Railroad Commission, 73 L.Ed.
390; Los Angeles Gas & Electric Corporation v. Railroad
Comm ssion, 77 L.Ed. 1180; Leo Nebbia v. People, 78 L.Ed.
940; Harold E. West v. Chesapeake & Potomac Tel ephone ' Co.,
79 L.Ed. 1640 and Federal Power Comm ssion v. Hope / Natura
Gas Co., 88 L.Ed. 333). These decisions clearly lay / down,
according to him that the price fixed must be  reasonable
and fair, that the price should be so fixed as to give the
undertaking a reasonable return on the capital enployed and
that there cannot be any discrimnation against industria
consuners. These principles, he argued, are applicable wth
greater force in the context of the Constitutional disci-
pline over State Instrunentalities under Articles 38 and 39
of the Constitution which nandate the State to direct their
policy towards securing "that the
176
ownership and control of nmaterial resources of the comunity
are so distributed as to subserve the comobn good."

As already stated, the ONGC does not dispute the propo-
sition that it is a State instrunentality and that its
actions are subject to review under Articles 14 and 19 of
the Constitution; it only refutes the suggestion that it has
becomre a public utility undertaking with an obligation to
supply gas to any consuner on reasonable conditions as to
price etc. It is contended by Sri K Parasaran and Sri B
Sen that the ONGC is not a "public utility’ under a duty to
supply gas to menbers of the public. It is argued that in
English common |aw, the expression has a specific connota-
tion; it refers to an entity dealing in a commobdity which is
conmmonly used by the nenbers of the public and under a duty,
in terns of a statute, licence or franchise obliging it to
supply the commodity to the public at large. Thus, for
exanple, in England the Public Health Act, 1936, the El ec-
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tricity Act, 1947 and the Gas Act, 1948 provide exanples of
a duty cast on suppliers of water, electricity or gas. So
also, inIndia, the Indian Electricity Act spells out a duty
on the part of the licensee to supply electricity to menbers
of the public. There are also other public utility undertak-
ings providing for water, sewage connections, transport and
the 1like which are under a statutory obligation to supply
goods and services to nenbers of the society at |Iarge,
subject to the fulfilment of reasonable conditions pre-
scribed therefore. The supply of gas by the ONGC, it is
urged, has not attained this "status" yet.

As far as we have been able to see, there is no statuto-
ry definition of "public utility’ in the context of any
I ndian enactnent that may be relevant for our present pro-

pose. There is a definition of "public utility service" in
s. 2(n) of the Industrial Disputes Act, 1947 which, inter
alia, covers "any-industry which supplies power, Ilight or

water to the public" and certain notified industries. It is
arguabl e ‘whether supply of natural gas is included in this
definition for, though 'power’ connotes generally any form
of energy available for doing work, it is nornally related
to such energy nade avail able by nechanical or electrica

means (vide, Webster Comprehensive, Vol. 2, p. 990). It is
also a moot question whether that definition can be appro-
priate in the context with which we are concerned.

Dr. Chitale cited profusely from Anerican Jurisprudence
(2nd Edition, Vol. 64) on the subject of public wutilities.
Sone of these passages may be usefully quoted. At page 549,
it discusses the definition and nature of a public wutility.
The passage runs thus:

177
1. Definition and nature

A "public wutility" is a business or service which is
engaged in regularly supplying the public with some conmodi -
ty or service of public consequence, such as electricity,
gas, water, transportation, or tel ephone or tel egraph serv-
ice. Publicly owned utilities are those owned by public
corporations such as nmunicipal public utility districts and
public wutility districts. Apart fromstatutes which ‘define
the public utilities which are within the purview of such
statutes, it would be difficult to construct a definition of
a public utility which would fit every conceivabl e case, but
there are certain considerations that are of aid in ~deter-
m ning whether a specific organization or business is a
public wutility. As its nanme indicates, the term "public
utility” inplies a public use and service to the public, and
i ndeed, the principal determ native characteristic of a
public utility is that of service to, or readi ness to serve
an indefinite public (or portion of the public as  such)
which has a legal right to demand and receive its services
or commpdities." There must be a dedication or holding out,
either express or inmplied, of produce or services to the
public as a class. The termprecludes the idea of service
which is private in its nature and is not to be obtained by
the public, although a public utility may perform acts in
its private, as distinguished fromthe public, capacity, in
which case it is subject to the same rules as any other
private person so acting. Some courts, however, reject the
notion that in order to be a public wutility subject to
governmental regulation the nature of the service nust be
such that all nmenbers of the public have an enforceable
right to demand it, and declare that business to be a public
utility which in fact serves such a substantial part of the
public as to nake its operations a matter of public concern
This viewis in close accord with what has been termed the
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historic basis of classification of some businesses as
public callings, that is, econom c conditions, or the inpor-
tance of the business to the public. Wile the ternms "public
service corporation"” and "quasi public corporation" are used
to describe public wutility corporations, and the term
"public service comm ssion” to describe the body regulating
such utilities, some courts distinguish between a public
sector corporation and a public utility on the basis that
the latter is required to serve the
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public generally, whereas the former may be required to
serve nenbers only.

The nere fact that a corporation declares itself to
be a public utility does not make it such. |In determning
whet her or not a conpany is a public utility, the law | ooks
at what is being done, not what it asserts it is doing. Nor
will the |legislative declaration that a certain business
shall be deenmed a public utility make it such if, in fact,
the business as conducted is not inpressed with a public use
or carried on for the public benefit, since it is beyond the
power of the state by legislative edict to nake that a
public wutility which in fact is not, and to take private
property for publicuse by its fiat that the property is
being devoted to public use. Furthernore, a dedication of
private property /to public utility service wll not be
presuned fromthe fact that the product and service of the
use of such property is the usual subject matter of utility
service; neither does such presunption arise fromthe sale
by private contract of such product and service to utility
corporations for purposes of resale. Such dedication is
never presunmed wi thout evidence of unequi vocal intention

A business affected with a public interest is not
necessarily a public utility or public service comi ssion
The fact that a business is affected with a public interest
means that it may be regul ated for the public good but  does
not inply that is under a duty to service the public."
Black’s Law Dictionary (Fifth Edition) defines a / "public
utility" thus at p. 1108:

"Public Utility: A privately owned and operated business
whose services are so essential to the general public as to
justify the grant of special franchises for the use  of
public property or of the right of em nent domain, in con-

sideration of which the owers nust serve all persons who
apply, without discrimnation. It is always a virtual nonop-
oly.

A busi ness or service which is engaged in regularly  supply-
ing the public with sone comodity or service which is of
public consequence and need, such as electricity, . gas,
wat er, transportation or tel ephone or tel egraph service.
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Qulf States Uilities Co. v. State, Tex. Cv. App., 46 S W
2d 1018, 1021. Any agency, instrunentality, business, indus-
try or service which is used or conducted in such nmanner as
to affect the comunity at large, that is, which is not
limted or restricted to any particular class of the comu-
nity. The test for determining if a concern is a public
utility is whether it has held itself out as ready, able and
willing to serve the public. Aterminplies a public use of
an article, product, or service, carrying with it the duty
of the producer or manufacturer, or one attenpting to fur-
ni sh the service, to serve the public and treat all persons
ali ke, without discrimnation. It is synonynous with "public
use", and refers to persons or corporations charged with the
duty to supply the public with the use of property or facil-
ities owned or furnished by them Euder v. First Nat. Bank
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in St. Louis, CCA M., 16 F. 2d 990, 992. To constitute a
true "public utility", the devotion to public use nust be of
such character that the public generally, or that part of it
whi ch has been served and which has accepted the service,
has the |legal right to demand that that service shall be
conducted, so long as it is continued, wth reasonable
ef fici ency under reasonabl e charges. The devotion to public
use nust be of such character that the product and service
is available to the public generally and indiscrimnately,
or there nust be the acceptance by the utility of public
franchises or <calling to its aid the police power of the
State - '’

The Corpus Juris Secundum (Vol. 73, p- 990) also carries
l'i ke definitions.

Once a concern is found to be a public utility, at |east
two consequences follow One is a general duty to serve
whi ch is described in American Jurisprudence thus:

"16. General duty to serve

The primary duty of 'a public utility is to serve on reasona-
ble terns all those who desire the service it renders, and
it may not choose to serve only the portion of the territory
covered by its franchise which is presently profitable for
it to serve. Upon the dedication of a public utility to a
public wuse and inreturn for the grant to it of a public
franchi se,

180

the public wutility is under a |legal obligation to render
adequate and reasonably efficient ~“service impartially,
wi t hout unjust discrimnation, and at reasonable rates, to
all menbers of the public to whomits public use and scope
of operation extend who apply for such service and conply
with the reasonable rules and regulations of the public
utility. This obligation is one inplied at common |aw and
need not be expressed by statute or contract, or 'in the
charter of the public utility. The fact that the franchises
granted to the conpany do not expressly imnmpose upon it the
obligation to serve all persons in the locality does not
relieve the conpany, nor does the fact that the person
applying for gas is already supplied with gas by another
conpany. The fact that a pipe |laid by a water conpany along
a street in the exercise of its franchise was |aid under _an
agreement, with certain persons who paid the expenses, that
they should have the exclusive use of water, and that the
conpany should not tap the pipe without their consent unless
it first repaid themfor the pipe, does not relieve the
conpany fromits obligation to supply water, on reasonable
terns, to all persons living on such street who nmay apply
for it. A provision in an ordinance granting a franchise to
an electric light conpany, that the city should not require
the conpany to make "extensions" except upon certain condi-
tions does not affect the right of a resident in an estab-
lished service zone to invoke the aid of the courts to
conpel the conpany to connect his premises with its ‘line.
This duty to serve all applicants wthout discrimnation
cannot be evaded by a natural gas conpany on the ground that
the gas pressure has fallen so |ow that existing custoners
cannot be adequately supplied, new applicants are entitled
to share equally in such supply as can be furnished. Fur-
thernmore, the obligation of a public utility, such as a gas,
water, or electric conmpany, to supply a given district is
inclusive of the duty, under reasonable Ilimtations, to
carry the mains or lines of the utility to a point on the
consuner’s prenises where use can be nade of the service.
However, neither by common | aw nor by statute is a public
utility required to serve all; the conduct prohibited on the
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part of a public utility is unjust discrimnation, wunfair
rates or practices, or unreasonable rules."

The second constraint is in regard to the rates that can be
charged by such an undert aki ng:

181

A public utility may, in the absence of a legislative pre-
scription or limtation of rates, fix and exact reasonable
rates for services furnished, in which respect the reasona-
bl eness of the rate is to be considered in relation to the
value of the property used by the utility in the public
service. Thus, in the absence of legislation, carriers are
ordinarily entitled to establish such rates and to adopt
such policy of ratemaki ng as they nay deem best. They may
voluntarily render service for less than they could be
conpel l ed to accept.

The right of a public utility or carrier to set its
own rates is subject to the Iimtation that such rates nust
be nondi scri m natory and reasonabl e.

XXX XXX
XXX

This obligation to furnish service at a reasonable price is
implied by law and is incurred by acceptance of the fran-
chise and privilege to serve the public. Furthernore, there
is authority to the effect that a public utility nust give a
consuner the benefit of the nobst favourable rate which he is
entitled to receive."

We do not think that ONGC satisfies the primary condi-
tions enunci ated above for being a public utility wundertak-
ing as it has not so far held itself out or undertaken or
been obliged by any law to provide gas supply to the public
in general or to any particular cross-section of the public.
The proviso to sec. 14(1)(e) of the Act which'lays down that
the setting up of industries to be run with the aid of gas
was not to be undertaken by the ONGC without the 'Centra
Covernment’s approval also gives an indication that the
supply of gas to various industries on a general basis was
not in the i mediate contenplation of the Act but was envis-
aged as a further expansion to be initiated with Centra
CGovernment’s approval. Perhaps a stage in the devel opnenta
activities of the ONGC will soon come when such an  obliga-
tion can be inferred but, at present, the ON G C-~ supplies
gas only to certain selected contractees. |t does not supply
gas to the public either in the sense that any individual
nmenber of the public or any identifiable cross-section of
the public is entitled to demand and recei ve such supply due
to various limtations we shah now touch upon
The main activity of the ONGC is that of exploration and
182
prospecting for petrol eum and petrol eum products.. So tar as
gas, which is a bye product, is concerned the ONGC has not
so far been able voluntarily or constrained statutorily to
harness and utilise its production for consunption by the
public. Even as per the information placed on record by the
respondents about 3,000 million cubic nmetres of gas were
burnt in 1985-86 due to the inability of the ONGC to harness
it for industrial or donestic use. Such large scale utilisa-
tion wll involve capital outlay to a considerable extent
particularly for the laying of pipe lines to convey the gas
to sites of its user. The quantity of gas which is put to
such use at present is an insignificant part of the gas that
i s being produced and so far the Governnent does not appear
to have called upon the ONGC to draw up or submt to the
CGovernment under s. 23 of the Act any programe of sale of
natural gas to the public generally or even to sone catego-
ries of public consuners. There is no doubt that the expan-
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sion of the oil sector in recent years, including the recent
construction of the HBJ pipeline, will eventually require
the ONGC to set up and devise a rational and equitable
schene of distribution and supply of gas to various types of
consumers situate over various parts of India. But, as yet,
the ONGC has not enbarked on any such scheme. It has been
supplying gas to certain consuners on the basis of individu-
al contracts and it is in regard to these consuners alone
that the question of price has been raised before us.

We do not, however, think that it is at all necessary
for us to delve further into the above concept or express
any final opinion as to whether the ONGC is a public utility
or not because the claimof the respondents is for a contin-
uance of the present systemfollowed by the ONGC of supply-
ing gas to select custonmers on the basis of contracts en-
tered into with them They only want the price to be regu-
lated by the court; they do not challenge, for obvious
reasons, the system of distribution thus far adopted by the
ONGC. If ‘theargunment that the ONGC is a public utility 1is
accepted, then the first consequence to follow will be that
gas should be nade available by it to all persons who need
it for use. It cannot be supplied by the ONGC to only a few
public sector undertakings like the GSEB and GSFC or only to
a fewindustries |like those of the respondents or only to a
few municipalities/|like the Vadodara Municipality for domes-
tic supply, at its sweet will and pleasure. It would then be
open to all undertakings, industries and donestic consuners
in Bombay, CQujarat and perhaps el sewhere in the country to
demand that steps should be taken for the supply of gas to
them also. We are unable to agree with the ~observation of
the High Court that, even if the ONGC is treated as a public
utility, the respon-

183
dents, merely because they had entered into tenporary con-
tracts for supply of gas with the ONGC, could still insist

on continued supply to thenmselves on "the first conme, (first
served" basis, to the exclusion/of later arrivals’/ on the
scene. |f, as suggested by the respondents, the ONGC is to
be treated as a public utility and the price of gas is bound
to be on cost plus basis, it may be that quite a few other
industries would like to avail thenselves of such supply.
They have perhaps kept out so far only because the supply
price based on alternative fuel price is not acceptable to
them They are keeping out only because they are under the
impression that the ONGC is entitled to supply gas to per-
sons with whomit has entered into conmercial contracts and
on the terns of supply envisaged in those contracts. The
treatment of the ONGC as a public utility undertaking. for
the supply of gas will raise innunerable basic questions
totally inconsistent with the present system of selective
supply which the respondents want to be continued. It will
transpose the area of controversy to a totally different and
wi der plane. We cannot say that the ONGC is a public utility
undertaking and yet direct that it should supply gas to the
respondents and a few other industries with which it has
entered into contracts. The court would then be constrained
to hold that the present systemof supply is inconsistent
with public Iaw and the constitutional requirenents of a
public utility undertaking and direct the ONGC to conpletely
overhaul its systemof public distribution on sound I|ines
gua types of consumers to be catered to, areas of supply to
be covered, price for supply and all other matters. That is
not the relief sought by the respondents. Al that they want
is a declaration that they are entitled to the supply of gas
at a reasonable price. It is sufficient, for disposing of
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this claim to deal with this aspect of the matter and the
| arger aspect of ONGC being a public wutility undertaking
shoul d be left out of account. W, therefore, do not express
any final opinion on the issue except to say, prima facie,
that it cannot be placed on par with a public utility under-
t aki ng.

In this context, we should Iike to point out once again
that the ONGC does not dispute that the price to be charged
by it for gas supply should have sone basis and not be
arbitrary or unconscionable. Their stand before the High
Court (vide para 29 of the judgment) and before us has been
that the prices are fixed by themfromtinme to time on a
wel | -recogni sed principle viz. on the basis of the alterna-
tive fuel cost which the consuners nay have to incur had
they not been in receipt of gas supply. Assuming this to be
correct, is there any illegality in the procedure adopted by
then--that is the question. The respondents contend, and
the Hi gh Court has held, that there is.
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According to them a public sector undertaking nmust supply
its goods at a price which will cover their cost and | eave
them a reasonable margi n of profit and no more. Dr. Chitale
says that this is theonly reasonable way of price fixation
and refers to the awardin support of this proposition. He
points out that this i's the basis incorporated in severa

statutory instrunents, such as the Sugarcane Price Contro

order or the Drug Prices Control order or other orders
passed under the Essential Conmpbdities Act. He cites the
following decisions ‘of this Court in. relation to the
fixation of such prices: Premier Autonpbiles v. Union

[1972] 2 SCR 526; Pani pat Cooperative Sugar MIls v. Union

[1973] 2 SCR 860; Shree Meenakshi MIls v. Union, [1974] 2
SCR 398; Saraswati |ndustrial Syndicate v.” Union, [1975] 1
SCR 956; Prag Ice and G|l MIls v.  Union, [1978] 3 S.CR
293 and Union of India v. Cynamde India Ltd., [1987] 2
S.C.C. 720. He urges that, to allowthe ONGC to sell gas at
a higher price than this nerely because, otherw se, 'but for
the availability of gas, the consunmers would nave'to / spend
nore for their sources of energy, will really amunt to
introducing an irrelevant elenent i the process of price
fixation and result in allowing the ONGC to make unreasona-
ble profits at the expense of unhappy consuners. The ques-
tion for consideration is whether this argunent is correct-
Is the ONGC bound to adopt only the cost plus basis in
fixing its prices or can it also invoke any other wel | -known
and reasonable, if comrercial, formula in fixing its prices?

We shall first consider the findings in the award. Dr.
V.KKRV. Rao was arbitrating on a dispute between the . ONGC
and the Qujarat State Governnent as to the price at  which
gas was to be supplied by the ONGC. Though the di spute arose
as a result of the dissatisfaction of the GSEB and the GSFC
with the prices charged by the ONGC, the terms of reference
to Dr. Rao were very nuch wi der. They read
"The point at issue is the price that should be charged by
the ONGC for gas that nay be supplied after taking into
consi deration the volune and pressure of gas supplied to any
particular party and the distance to which it has to be
carried. You nmmy also indicate if ONGC should offer any
differential rates in respect of gas supplied to:

(a) Undertakings for the generation of power
(b) Fertiliser plants

(c) State projects
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(d) Private sector industries

(e) Domestic fuel™
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The contentions urged by the two parties arrayed before the
arbitrator and set out in sections IV and V of the award
al so covered a very wide ground. The award starts with a
di scussion of certain general considerations and while doing
so, dealing with a contention conparing the price fixation
in Assam and Cuj arat, the award says:

"The GQujarat contention that in fixing the price of gas in
Gujarat, note should be taken of the price fixed by Ql

India for the sale of Assamgas to the Assam Electricity
Board at 25 paise per cubic foot cannot be disnissed as
lightly as the ONGC seemto have done. Nor can it be
contended by Gujarat that if a m stake has been nmade once in
one area, that therefore it should be extended to other
areas. It must be added also that the price of gas in Assam
and in Gujarat is not on all fours for the reasons that |
shall mention later. Al the sanme, one cannot ignore the
rel evance of the Assam gas price, even though the renedica

action requiredis perhaps nore on the Assamside than on
the ONGC attitude in GQujarat. | shall have sonething to say
on the question later on inthis report, though it is not
strictly within the terns of reference given to the arbitra-
tor.

I amnot prepared to accept the ONGC contention
that because they are Al India agency expected to function
as a commercial undertaking in the public sector, they are
entitled to take no account of the fact that the cost of
power generation is high in GQujarat, that this has hanpered
the possi bl e devel opnent of some industries for which Qja-
rat has natural resources and that public opinion in CGujarat
has a natural expectation of areduction in the cost of
power production on account of the discovery of gas in their
area. After all the ONGCis an enterprise in the public
sector and is expected to take publicinterest into account
and not be exclusively concerned with comercial considera-
tions that would be nore appropriate to a private enter-
prise. Myreover, there, as in theUnited States, the gas
industry is in the private sector, there is also governmen-
tal regulation through the Federal Power Authority in the
public interest. | believe that Gujarat has a valid point in
186
urging that advantages that accrue to the coal-bearing
provinces by way of low cost in fuel or —power generation
shoul d al so apply to Qujarat because of the discovery of gas
in its area and its protected use for power generation.
propose therefore to take into account the pit-head price of
Bengal coal and its thernmal equivalence with Gujarat gas in
determining my award on the price of gas. | must  add that
this wll not be the primary basis for ny award, though it
will certainly be treated as a rel evant consideration
At p. 16 the report deals with the contention that the price
of gas should be based on the price of substitute  products
in the foll owi ng words:

"As regards the ONGC contention that the price of gas should
be based on the price of substitute products and that  this
is the practice generally followed in the oil industry, I _am
not prepared to accept the ONGC constention. Wile the price
of substitutes undoubtedly woul d determ ne the denand price
for gas, the position beconmes different when prices are
sought to be fixed and not left to market forces; and prices
have to be fixed because the ONGC is virtually a nonopoly at
least as far as Gujarat is concerned; there is no narket
price in the normally understood sense of the termas energ-
ing fromsales by conpeting sellers; the ONGCis a public
sector enterprise, and considerations of public policy
cannot be considered irrelevant in the fixation of prices.
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Above all it has always been the practice in India, when
prices are fixed. to base it on the cost of production plus
a reasonable profit and this has been what the Tariff Com
m ssion has been doing all these yeas in regard to other
commodities. Under the circunstances, while the price of
substitutes is wundoubtedly a relevant (factor?) in the
fixation of the price of gas, | have no doubt that it cannot
be treated as the primary factor under the Indian circum
stances referred to earlier."
Again, at p. 18, the basic formula is expounded as foll ows:
"I have already indicated nmy thinking on the question
of ..... prices of substitute materials on the basis of
thermal equival ence in the concluding para of the previous
section. Gas pricing in relation to the prices of substitute
material s
187

under st andabl e-in foreign countries, where gas has been
del i berately pushed into the fuel market by pipe |line conpa-

nies which have constructed | ong and expensive pipe |ines
and sold ‘gas at a price |lower than that of alternative fuels
in order to capture and retain the market. In fact, the

price of gas in the initial stage was nuch | ess than that of
conpeting alternative fuels and not on par wth their
prices. Wth the growi ng recognition of the special advan-
tages obtained by the use of gas in manufacturing operation
where close control of heat and cleanliness of operation are
essential and worth paying for or in commercial and residen-
tial cooking, water heating and space heating, gas prices
have been steadily rising over the last few years. Thus
while crude oil wholesal e prices have noved downward since
1957, gas prices have recorded a steady rise throughout the

post-war period. At the sane tine, drilling of gas wells is
increasing and so is the place of gas in world energy con-
sunmption. It is therefore not correct to suggest that the

oi | companies were selling gas on the basis of the price and
thermal equival ence of alternative fuels. Gas was sold at
the price which it could fetchiand not on the basis of
either cost of production or parity with substitute fuels.
As regard the price of gas in the field, Prof. Adleman has
pointed out that it is not correct to expect any particular
ceiling for this price. He adds "if the special advantage
uses coul d generate enough effective demand, the field price
of gas in the United States or el sewhere could conceivably
equal or surpass the thermal - equivalent of the crude oil
otherwise it will not". In actual fact, the principal use of
gas is till not (now?) inits field of special advantages.
There is wvalidity therefore for his viewthat "Since gas
costs roughly three tinmes to deliver, per BTU as oil.  the
price of gas in the producing area could not possibly  equa
the price of oil. Scarce resources are best used of this
fuel expensive to transport, is used to the nmaxi num- near est
its source of supply, whiles the transport--cheap oil | noves
greater distances". Thermal equivalence wth substitute
fuels and a price based thereon could therefore only be a
ceiling on the price of gas rather than a parity basis for
its price fixation. Mdrreover, in the case of Gujarat, the
substitute fuel conmes fromlong distance and bears heavy
frieght charges, while the gas is found within the State. It
must al so be remenbered that unlike in the case of foreign
oi | comnpani es, cost
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data are nore readily available in the case of ONGC, as it
is a public sector enterprise and subject to the control of
Parliament and the scrutiny of its Public Accounts Commit-
tee. Al cost data have been nade available to the Arbitra-
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tor by the ONGC. Under the circunstances, it is my consid-
ered judgnent that forrmula of fixing the price of gas on the
basis of the thermal equival ence and price of substitute
fuel or feedstock should not be accepted, though the price
resulting fromsuch a fornula certainly is a relevant con-
sideration as indicating the ceiling below which the price
of gas should be fixed by the Arbitrator. | would therefore
reject the ONGC proposal that "the fornula to be wused for
the price of gas should be based on the price of the avail-
able alternative fuels or feedstock."

The only other basic formula is the one advanced by
the CGujarat Governnent, nanely, "that the only rationa
approach to the pricing of gas is via the cost plus profits
formula". And it is the cost plus profit fornula that |
propose to adopt as the primary base for determning ny
award on the price of gasin Gujarat. Having said this, |
must hasten to add that this does not nean ny acceptance
ei ther of ‘the connotation that the Gujarat Government gives
to this formula internms of the content postulated for the
cost of ‘production and profit or the figures they have put
forward for the price of gas on the basis of their interpre-
tation of the content of cost of production and profit. What
| accept is the principle of cost of production plus reason-
able profit and not ‘the interpretation that is sought to be
given to this principle by the Gujarat Government"

The second part of the issue referred to the arbitration was
di sposed of sumarily by the award, in a few words:
"Finally, on the question whether there should be any dif-
ferentiation between the prices to be charged for power
generation, fertilisers, and other industries, | - amnot in
favour of any such differentiation, as it would only intro-
duce an unnecessary conplication in the pricing nachinery
and ny award is primarily based on estinmated cost of produc-
tion plus reasonable profit. If, however, in order to ' regu-
late supplies in adjustment to different intensities of
demand fromthe different users of gas, some prem um or
189
di scount becones necessary on the price suggested by ne,
this would not be inconsistent with ny award provided the
total receipts do not exceed the amount that —would accrue
fromthe application of ny award on the price of gas.
Dr. Chitale naturally placed considerable reliance on this
award. He <contended that the reasoning of the award is
i npeccabl e and that the considerations that inpelled Dr. Rao
to adopt the cost plus basis are nore weighty in today's
context and in the background of the State’s duties under
Articles 38 and 39(b) of the Constitution

There is no doubt that Dr. Rao nmade the cost | plus nethod
the basis of his award in preference to the basis of therma
equi val ence of alternate fuel (which we shall refer to as
thermal equivalence basis). But at least two “inportant
aspects have to be kept in mnd in assessing the applicabil -
ity of the sane principle in the present context. 1Iln the
first place, as explained earlier, Dr. Rao was concerned
primarily wth an issue raised by the public of GQujarat as
agai nst the ONGC. He was really adjudicating upon the price
which the ONGC should charge to public sector undertaking
catering to the essential needs of the State. In the con-
text, his objective was, understandably, to fix the price as
| ow as possible. The consumers under consideration by him
represented the public need of the State of Gujarat and, as
agai nst such public interest, the ONGC' s profit requirenents
paled into insignificance. He proceeded, nore or less, on
the footing that the ONGC was obliged to supply gas for
neeting those essential purposes. Secondly, Dr. Rao also
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agrees that the thernmal equival ence basis is a recognised
nmethod for fixation of price, that it has a relevance and
that it has to be taken into account in determining the
price for gas supply. W also wonder whether, in the present
set up of the ONGC with a vast expansion of its exploratory
activities, enough data are available to work out a price on
the cost plus basis. Any such conputation wll have to
provide adequately for future explorations, infructuous
expenditure, expenditure on nodern uptodate nachinery and
research and above all expenditure that will be necessary to
reach the gas to the consuners. In these circunstances, the
cost plus basis fixed by Shri Rao in the background of the
real nature of the dispute before him three decades ago
cannot be taken as conclusive in the present situation. Here
we are dealing with aprice to be fixed under a contract
bet ween the ONGC and one set of industries in the State who
wi sh to nake a change over fromthe furnace oil system to
that of gas supply with a view to increase their own prof-
itability and gain an advantage, if possible, over other
industries in the State. In this context, we think, ONGC is
entitled to a
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larger latitude and- charge a price which the narket can
bear. The only restrictions is that, being a State instru-
nmentality, it shoul'd not be a whinsical or capricious price
but shoul d be one based on rel evant considerations and on
some recogni sed basi s.

Wiile the cost plus basis is a recognised basis for

fixation of prices of essential conmmodities or for the
services rendered by a public utility undertaking, it would
not, in our view, be correct to treat it as theonly perms-
sible basis in all situations. On behalf of the ONGC it has
been pointed out that even in the fixation of prices of
essential commodities |ike | evy sugar, the concept of cost
plus is not necessarily the only nethod of fixing the price
for the commodity. In considering the question whether the
price fixation in that case was based on proper principles
and by followi ng correct nethods in accordance with section
3(3C) of the Essential Commmpdities Act, this Court observed
in the Anakapal | ee case, [1973] 2 SCR 882 at p. 899:
"While examning question No. 3 learned Solicitor Ceneral
has rem nded us that 'cost plus’ cannot always be the proper
basis for price fixation. Even if there is no price contro
each unit will have to conpete in the nmarket and those units
whi ch are unecononi ¢ and whose cost is unduly high w LI have
to conpete with others which are nore efficient and the cost
of which is nuch lower. It may be that unecononmic units may
suffer losses but what they cannot achieve in the  open
mar ket they cannot insist on where price has to be fixed by
the governnent. The Sugar Enquiry Conmission in its/ 1965
report expressed the view that 'cost-plus’ basis for  price
fixation perpetuates inefficiency in the industry and is,
therefore, against the longterminterest of the country.

The Court quoted froma study prepared in coll aboration
with the Institute of Chartered Accountants of |ndia.

"Costs alone do not determne the prices. Cost is only one
of the nmany conpl ex factors which together determ ne prices.
The only general principle that can be stated is that in the
end there nmust be sone margin in prices over total costs, if
capital is to be uninpaired and production maxim sed by the
utilisation of internal surpluses ..... whil e the cost plus
pricing nethod is the nost common, it may be argued that it
is not the best avail able nethod
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because it ignores 'demand or fails to adequately reflect




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 35

conpetition or is based upon a concept of cost which is not
solely relevant for pricing decision in all cases. Wiat is
essential is not so nuch of current of past costs but fore-
cast of future cost with accuracy ..... Generally pricing
should be such as to increase production and sales and
secure an adequate return on capital enployed."

Again, in a sonewhat different context in relation K, a
State transport undertaking, this Court observed, in Venka-
tachal am v. Deputy Transport Commi ssioner, [1977] 2 SCR 392:
A the special status of a CGovernment owned transport
undertaking 1is obvious ..... Its functional motto is not
nore profits at any cost but service to citizens first and,
in a far larger measure than private conpani es and individu-
als, although profitability is also a factor even in public
utilities.

(enphasi s added)

These passages indicate that cost plus is not a satis-
factory basis in all situations. The basis may need to be
made nore stringent-in some situations and nore broad-based
in others. May be the cost plus is an ideal basis where the
commodity  supplied is the product of a nmonopoly vital’' to
human needs. In that context the price fixed should be
m ni mnum possible as the custonmer or consunmer nust have the
commodity for his survival and cannot afford nore than the
m ni mum  The producer should not, therefore, be allowed to
get back nore than a mnimumprofit. Indeed, in certain
situations, it may even be inequitable to fix varying prices
on the basis of the cost of each individual manufacturer and
thus encourage inefficiency; it may be necessary to base it
uniformy for a whole industry on the cost of  the nost
ef ficient manufacturer as has been done in the case of drugs
(vide: Cynam de case, [1987] 2 S.C.C. 720. It was so Vvita
that the goods should be avail able to the conmon nman that
the prices were statutorily fixed so lowas to drive away
inefficient producers and so as to nake it possible only for
the nost efficient nmanufacturers to survive. Per  contra,
there can be situations where the need of the consuner is
not so vital and the requirenents of the econom c scene are
such that the needs of the producer should be given greater
consi deration. In such situations, the "plus" element in the
cost plus basis (nanely, the allowable profit margin, should
not be confined to "a reasonable return on the capital” ~ but
shoul d be allowed to have a much | arger content dependi ng on
t he circunstances.
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The notion that the cost plus basis can be the only
criterion for fixation of prices in the case of public
enterprises stens basically froma concept that such enter-
prises should function either on a no profit-no |oss  basis
or on amnimumprofit basis. This is not a correct ap-
proach. In the case of vital conmmpdities or services, while
private concerns rmust be allowed a mininial return on  capi-
tal invested, public undertakings or utilities may even have
to run at losses, if need be and even a mninmal return may
not be assured. In the case of less vital, but still basic,
commodities, they may be required to cater to needs with a
mnimal profit margin for themselves. But given a favourable
area of operation, "conmercial profits" need not be either
anathema or forbidden fruit even to public sector enter-
pri ses.

A publication on "Public Enterprises" by the Indian
Institute of Public Administration, produced before us
el aborates on the above aspects. It also gives an interest-
ing analysis of pricing policies adopted in respect of
various comodities. It is unnecessary to touch upon all the
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details. It is sufficient, for our present purposes, to say
that the nonograph points out, a propos such pricing policy,
that several state undertakings are already earning profits
and the general policy has been accepted that the maxi mum
econom ¢ returns should be secured fromall public enter-
prises, whether these are operated by the Central or State
Governments directly or through corporation or conpani es and
that the surplus of public enterprises will have to play an
i ncreasing part in financi ng econonic devel opment under the
various National Plans. It proceeds to say (at p. 173):

"A growi ng source of governmental revenue in many countries
is the profits of public undertaking. In under devel oped
countries public enterprises fostered on public revenues are
expected to play a nore positive role in financing the
countries’ devel oprment-than simlar enterprises do in de-
vel oped economies. In determining the price policies of
t hese undert aki ngs considerations of maximsing revenue wll
not play as inportant a part as profits do in private enter-
prises, but within the limts set by the necessity to foster
econom ¢ ' devel opnent, their price policies are designed to
bring in sone profits to the countrices’ general revenues.
Public enterprises in the under-devel oped areas are to break
ground in projects which are the core of developnent. |If
such projects are to be financed on an increasing scale, the
price policies have to be so designed that significant
surpluses are left with the projects
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to be enployed either for their own expansion or for financing
the expansi on of other projects. 1n other words, there should be
an elenment of profit.in the prices of their products or in the
cost of their services to the public."

The Krishna Menon Conmittee on ~State under t aki ngs
(Novenber 1959), the bookl et proceeds. to point out, enunci-
ated the followi ng pricing policy for public enterprises:

"We have stressed in these pages the inportance of incentive
and heal thy conpetition and enmphasi sed that concerns must be
able to stand on their own legs for efficient and proper
conduct of business ..... The consi derations that should
govern prices appear to be the follow ng. Consuner /prices
nave to be based upon general narket prices and other fac-

tors as well. The decision as to what economy in cost has to
be passed on to the consuner on the one —hand or should
benefit the taxpayer on the other and the 1likelihood of

non-availabilities and, therefore, of scarcities in'the near
future has also to be considered. The principle of "what the
traffic can bear’ has also to be taken into account. ' ’

Dr. V.K.R V. Rao has been quoted again as saying:

"As regards profits, it should be pointed out that contrary
to sonme popular notions on the subject, profits have an
inmportant place in a socialist society, the difference
between the econonmic price and the social price “would be
what may be called the planned profit and this would l[argely
correspond to the excise duties and sales tax and other
indirect taxes that are inposed in a capitalist society.
These pl anned profits being no nore than a way of nobilising
resources and meking themavailable to the comunity for
purposes both of investnment and nmmaintenance expenditure.
Profits also have another inportant role to play in so far
as they relate to the econonic price itself. The econonic
price fixed at any particular noment of time is obviously
based on the capital, technique and productivity of the
gi ven base period when this price is fixed; any inprovenent
in productivity is bound to lead to a decrease in the cost
production and in turn this would lead to the emergence of a
surplus within the economic price itself and that would be a
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surplus which wll represent a neasure of the nation’s

increase in productivity this surplus would not be the
result of the policies laid down at national level as in the
case of difference between the econonic price and the socia
price. On the contrary, it would represent the result of the
notivations and efforts of a |arger nunber of persons en-
gaged in productive activity. Hence the inportance of ar-
ranging for proper incentive to stinulate the creation of
this kind of surplus. That is the reason why in socialist
soci eti es now adays, individual enterprises are pernitted to
retain a |larger share of such surpluses as they may create
by an increase in productivity, this |larger share to be used
by thempartly for increasing individual incones of those
engaged in the enterprises and partly for giving an opportu-
nity to the enterprises in question to build up the finan-
cial resources needed to followi ng their own independent
i nvest ment, policies. Public enterprise nust be carried on a
profitnmaking basis, not only in the sense that public enter-
prise nmust yield an economc price in the terns described in
a previous section but must also get for the comunity
sufficient resources for financing a part of the investnent
and mai nt enance expenditure of government. Increasingly, the
share of the profits of public enterprises in financing the
i nvest nent and mai'nt enance expenditure of = government nust
keep on increasing. 1t is not only the expenditure on the
public sector as such that will indicate the march of the
econony towards its socialist goal. Even noreinportant is
the increasing role that the public sector nust play for
finding the resources needed for neeting both the nmainte-
nance and investnent expenditure of governnent.  This in-
volves a price and profit policy in regard to public enter-
prise which goes against accepted opinion-so far in regard
to public enterprise. The theory "no profit, no loss’ in
public enterprise is particularly inconsistent with a so-
cialist econony, and if pursued in-a mxed econony it wll
hanper the evolution of the m xed econony into a socialist
soci ety. The sooner, therefore, this theory of "no 'profit no

loss’ in public enterprise is given up and the policy ac-
cepted of having a price and profit policy for public enter-
prise such as will make the State increasingly reliant _on
its own resources (as distinguished fromtaxing the persona
incomes of its citizens), the quicker will be the -evolution
of a socialist society".
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In another article on "The Public sector in- India"
gquoted in "lIssues in Public Enterprise" by Sri KR Qupta,
Dr. Rao is quoted as saying (at p. 84):

. the pricing policy should be such as to pronote

the growth of national income and the rate of this
gromh ..... public enterprises nust nmake profits.-and the
larger the share of public enterprises in all enterprises,

the greater is their need for making profits. Profits  con-
stitute the surplus available for savings and investnment - on
the one hand and contribution to national social welfare
programme on the other; and if public enterprises do not
nmake profits the national surplus available for stepping up
the rate of investnment and the increase of social welfare
will suffer a corresponding reduction; .... Hence the need
for giving up the irrational belief that public enterprise
shoul d, by definition, be run on a no-profit basis."

In the |light of the foregoing discussion, we are of
opinion that it would not be right to insist that the ONGC
should fix oil prices only on cost plus basis. Indeed, its

policy of pricing should be based on the several factors
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peculiar to the industry and its current situation and so
long as such a policy is not irrational or whinsical, the
court may not interfere.

The question of fixation of a fair and reasonable price
for goods placed on the nmarket has cone up for consideration
of Parlianent and Courts in different contexts. Price fixa-
tion, it is comon ground, is generally a |egislative func-
tion. But Parlianent generally provides for interference
only at a stage where in pursuance of social and econonic
obj ectives or to discharge duties under the Directive Prin-
ciples of State Policy, control has to be exercised over the
di stribution and consunption of the material resources of
the community. Thus while Parlianent has enacted the Essen-
tial Comodities Act, it has left it to the discretion of
the Executive to take concrete steps for fixing the prices
of essential comodities as and when necessity arises, by
promul gating Control Oders in exercise of the powers vested
in the Act. Various types of foodgrains, sugarcane and drugs
have cone under the purview of such control orders and the
nodalities ~of fixation of fair prices thereunder have also
cone up for consideration of the Courts. There has al so been
such fixation of price under the Industries (Devel opnent &
Regul ation) Act, 1951, vide: Prem er Autonpbiles v. Union
[1972] 2 SCR 726. In all these cases, the primary concern of
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Governnment and Parlianent has been that the articles in
guestion shoul d be available to the nenbers of the consuner
public at the mininumprices possibleand, in that context,
these | egi sl ati ons no doubt adopt the "cost plus. reasonable
return on investment” test in the fixation of prices. That,
even in respect of such commpdities, the "cost plus" nethod
is not the only reasonable nmethod has been recognised in
judicial decisions. The cases on this topic have been re-
viewed and the limitations on judiciall review of ' price
fixations fully discussed recently by a Constitution 'Bench
of this Court in Ms Shri Sitaram Sugar Conpany  Ltd. &
Another v. Union, JT 19901 SC 462. It is, however, not
necessary here to enter into a discussion of this” and the
earlier cases because those cases were prinmarily concerned
with the question whether the price fixation had been nade
in consonance with the requirements of the rel evant |egisla-
tion fixing prices of essential comodities in the interests
of the general public and al so because ONGC does not deny
that, as a State instrunmentality, its price fixation should
be based on relevant material and should be fair and reason-
abl e. None of these decisions hold that the cost plus nethod
is the only relevant method for fixation of prices. On the
contrary, there are indications in sone judgnments to indi-
cate that not a mninmumbut a reasonable profit . margin is
perm ssible. Even in relation to a public utility undertak-
ing like the State Electricity Boards where the duty not to
make undue profits by abusing its nmonopoly position is clear
(vide: Jagadamba Paper Industries v. Haryana State El ectric-
ity Board, [1984] 1 SCR 165, this Court said, in Kerala
State Electricity Board etc. v. Ms. S.N Govinda Prabhu &
Bros. and Ors. etc, [1986] 4 S.C. C. 1988:

"Now, a State Electricity Board created under the provisions
of the Electricity Supply Act is an instrunmentality of the
State subject to the sane constitutional and public [|aw
[imtations as are applicable to the government including
the principle of law which inhibits arbitrary action by the
government (See Rohtas Industries v. Bihar State Electricity
Board, [1984] 3 SCR 59). It is a public wutility nopnopoly
undert aki ng which may not be driven by pure profit
notive--not that profit is to be shunned but that service
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and not profit should informits actions. It is not the
function of the Board to so nanage its affairs as to earn
the maxi mum profit; even as a private corporate body may be
inspired to earn huge profits with a viewto paying |arge
dividends to its shareholders. But it does not follow that
the Board may not and need not earn profits for the
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purpose of performing its duties and discharging its obliga-
tions under the statute. It stands to comon sense that the
Board nust manage its affairs on sound econom c principles.
Havi ng ventured into the field of comrerce, no public serv-
ice undertaking can afford to say it will ignore business
principles which are an essential to public service under-
takings as to comercial ventures. (See Lord Scarnan in
Bromely v. Greater London Council, [1982] 1 Al ER 129). |If
the Board borrows suns either fromthe government or from
other sources or - by the issue of debentures and bonds,
surely the Board nmust of necessity make provision year after
year for the paynent of interest on the |loans taken by it
and for the repaynment of the capital anmpunts of the | oans.
If the Board is unable to pay interest in any year for want
of sufficient revenue receipts, the Board nust make provi-
sion for paynent of such arrears of interest in succeeding
years. The Board is not expected to run on a bare year-to-
year survival basis. It nust have its feet firmy planted on
the earth. It nust be able to pay the interest on the |oans
taken by it nmust be able to dischargeits debts; it nust be
able to give efficient and econom ¢ service; it mnmust be able
to continue the due performance of its services by providing
for depreciation etc.; it nust provide for the expansion of
its services, for no one can pretend the country is already
wel | supplied with electricity. Sufficient surplus has to be
generated for this purpose. That we takeit is what the
Board woul d necessarily do if it was an ordinary conmercia
undert aki ng properly and prudently managed on sound ' comrer -
cial lines. Is the position any different because the Board
is a public utility undertakings or because of the provi-
sions of the Electricity Supply Act? W do not think that
either the character of Electricity Board as a Public Uili-
ty Undertaking or the provisions of the Electricity Supply
Act preclude the Board from nmanaging its affairs~on sound
commercial lines though not with a profit-thirst.

7. A plain reading of Section 59 (as anended in 1978) pl ai n-
ly indicates that it is the mandate of Parlianent that the
Board should adjust its tariffs so that after neeting the
various expenses properly required to be nmet a surplus is
198

left. The original negative approach of functioning so as
not to suffer a loss is replaced by the positive approach of
requiring a surplus to be created.

Under the above provision, the Board is -under a
statutory obligation to carry on its operations and ' adjust
its tariffs in such a way to ensure that the total revenues
earned in any year of account shall, after neeting al
expenses chargeable to revenue |eave such surplus as the
State Governnent may, fromtinme to tinme, specify. The tariff
fixation has, therefore, to be so nade as to raise suffi-
cient revenue which will not nerely avoid any net |oss being
incurred during the financial year but will ensure a profit
bei ng earned, the rate of minimumprofit to be earned being
such as may be specified by the State Governnent.

8. Shri Potti, |earned counsel for the consuners placed
great reliance on the observations of this Court in Kerala
State Electricity Board v. Indian AlumniumCo., [1976] 1
SCR 552; Bihar State Electricity Board v. Wrknen, [1976] 2
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SCR 42 and P. Nalla Thampy Thera v. Union of India to con-
tend that the Electricity Board was barred from conducting
its operations on conmercial lines so as to earn a profit.

We do not think that any of these observations is in con-
flict with what we have said. Pure profit motive, unjusti-
fiable according to us even in the case of a private trading
concern, can never be the sole guiding factor in the case of
a public enterprise. If profit is nmade not for profit’'s sake

but for the purpose of fulfilling, better and nore exten-
sively, the obligation of the services expected of it cannot
be said that the public enterprise acted beyond its

authority. The observations in the first case which were
refined to us nerely enphasised the fact that the Electrici-
ty Board is not an ordinary trading corporation and that as
a public utility
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undertaking its enphasi s shoul d be on service and not prof-
it. In the second case, for exanple, the Court said that it
is not expected to make any profit and proceeded to explain
why it is not expected to make a profit by saying that it is
expected to -extend the supply of electricity to wunserved
areas without reference to considerations of loss. It is of
interest that in the second case, dealing with the question
whet her interest cannot be taken into account in working out
profits, the Court observed, (SCC p. 235, para 5):

"The facile assunption by the Tribunal that the interest
shoul d not be taken into account in working out the profits
is not borne out by the provisions of the statute’.

In the third case, the court appeared to take the view that
the railway rate and fares should cover _operational ex-
penses, interest on investnent, depreciation and paynent of
public obligations. It was stated nore than once ‘that the
total operational cost would include the interest on the
capital outlay out of the national exchequer. Wile the
court expressed the view that there was no justification to
run a public utility nonopoly service undertaking nerely as
a comercial venture with a viewto nmake profits, the court
did not rule out but refrained from expressing any opinion
on the question whether a public utility nonopoly service
undert aki ng shoul d ever be geared to earn profits to support
the general revenue of the State.

W are of the viewthat the failure of the —governnent  to
specify the surplus which may be generated by the Board
cannot prevent the Board fromgenerating a surplus after
neeting the expenses required to be net. Perhaps, the —quan-
tum of surplus may not exceed what a prudent public  service
undert aki ng may be expected to generate w thout sacrificing
the interests it is expected to serve and wthout being
obsessed by the pure profit notive of the private enterpre-
neur. The Board nmay not allow its character as a public
utility wundertaking to be changed into that of “a profit
notivated private trading or manufacturing house. Neither
the tariffs nor the resulting surplus may reach such heights
as to lead to the inevitable conclusion that the Bard has
shed its public utility character. When that happens the
court may strike down the revision of tariffs as plainly
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arbitrary. But not until then. Not nerely because a surplus
has been generated, a surplus which can by no nmeans be said
to be extravagant. The court will then refrain fromtouching
the tariffs. After all, as has been said by this Court often
enough "price fixation" is neither the forte nor the func-
tion of the court."

W are not called upon here, in the viewwe take, to
deci de whether the cost plus basis or the thermal equiva-
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| ence basis is nore appropriate. All that we wish to say is
that, having regard to the basis on which the clains of the
respondents have proceeded thus far, our task is a very
[imted one. W& cannot say, for reasons set out below, that
the ONGC has acted arbitrarily in fixing the prices on the
thermal equival ence basis; the fact that it has not done it
on cost plus basis does not vitiate the price fixation. The
only question we have to address ourselves to is as to
whether the ONGC has fixed a price based on relevant
materials and on sone known principle. At the outset, one
must notice that the price is not directly and specifically
related to or based on any unreasonable margin of profit.
There is nothing to indicate that the ONGC was pronpted, in
fixing its prices, on the one and only consideration of
deriving maximumprofits for itself. On the other hand, it
appears to have been guided by the needs of the situation
and the nature of the distribution systemthat is in opera-
tion. As we said earlier, the manufacture, distribution and
consunption of gas has yet not attained the status of an
essential. commdity till recently. It is still at a stage
where the goods are being distributed under private con-
tracts. VWether this is any1onger justified and whether
there should not bea greater anmount of control over the
nodes of, as well as price for such, " distribution is a
| arger question wth which we are not 'now concerned. At
present, we are in the penunbral region where the comodity
is free to be distributed at the manufacturer’s choice, but
yet where such nmanufacturer being a State instrunentality,
has to conformto Articles 14 and 19 of the Constitution

At this stage of devel opnent of the industry, we think a
much wider latitude is pernmissible in the fixation of prices
than the inposition of a "no profit, no |oss" basis or a
"cost plus" basis on the producer. Infixing the prices, it
is legitimate for the ON. G C to take into account the fact
that its supplies are restricted only to a few industries
that have entered into contracts with it. Like industries,
producing the same or simlar comodities, are carrying on
busi ness with other sources of energy such as coal or/ fur-

nace oil and the supply of gas is intended to suppl enment
that source of energy. The supply of
201

gas to a few chosen industries at a nuch lower rate than
what the conpanies may have to pay for an alternative fuel
nmay indeed lead to cries of discrimnation as the ONGC

is scarcely in a position to supply gas to all ~industries
and replace furnace oil as a source of energy altogether

Also, it nust be kept in mnd that exploration of oil is
capi tal -i ntensi ve and noney-consum ng and the ONGC would be
well justified in supplying gas to voluntary contractors at
a price which several parties are willing to accept and

which will enable the ONGC to build up a surplus to neet its
mani fold requirements-The surpluses, it should be ' renem
bered, are not to fatten the coffers of a private individua

but only to strengthen the backbone of the public enter-
prise. To fix its prices on the basis of alternative fue

cannot, therefore, be described, in the present situation

as irrational or arbitrary. Qur attention has been drawn to
a passage fromJoan Mtchell on "Price Determination and
Price Policy" where, dealing with the basis of fixation of
gas price by negotiation between the British Gas Comm ssion
and conpani es producing North Sea gas, it is pointed out hat
the price is set by the nearest alternative fuel, usually
fuel oil. This was also the basis, it will be remenbered, on
which initially the GSEB and GSFC had agreed to receive
supplies fromthe ONGC. Thus this is a basis of fixation of
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price that is recognised in this field. Fixation of price on
this basis is, therefore, a |ogical and appropriate one in
the circunstances-

We shoul d once again |like to enphasise that different
consi derati ons may perhaps have to prevail if the treatnent
of ONGC as a public utility is taken to its |ogical conclu-
sion but that is not the basis on which the present wit
petitions can be decided. Even at present the ONGC is sup-
plying to public sector undertakings at a nuch |ower price.
That has not been chal | enged by those organisations and the
differentiation has also been upheld, in principle, by the
Hi gh Court, rightly in our opinion. Fortunately, wth the
di scovery of nore and nore oil wells in various parts of the
country the econony of the country is boom ng and gas supply
may also becone nore plentifully available in course of
time. The tine will perhaps soon cone for the evolution of
proper schemes of distribution and price control. W are now
concer ned, however, with the price fixation regarding supply
to a few parties who considered it all right to enter into
contractual -~ agreenments for supply of gas to them on the
basis of the price fixed by the ONGC. So far as the schene
of supply is concerned; the respondents also stand by the
exi sting contract schene as they want the supply to contin-

ue- It is certainly not their prayer "that the existing
supply of gas, such asit is, should be considered a public
utility and rationed to neet the needs of all industries and
consuners in Bonbay or Vadodara or
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el sewhere. Nor is there any conplaint today from any indus-
try not receiving gas supply that they are being  discrim -
nated against and that the supply to selective industries
shoul d stop. There is, therefore, no justification to strike
down the schene of supply on the basis of contracts. The
only objection that survives, therefore, is that the price
for the supply should be reasonable and fair. It should be
based on principle, not caprice. W have pointed out that,
though the ONGC has stepped up the prices considerably, it
has cl ai med to have done so on a principle and the  correct-
ness of this has not been challenged. The <claim of the
respondents only is that prices should not be fixed on that
basis but should, instead, be fixed on the basis  of "cost
plus". For reasons indicated earlier, we do not think -that
the respondents are justified in challenging this basis of
fixation. The basis on which the ONGC has fixed the prices
is a known basis and, as pointed out by us, also a “basis
perm ssible at this stage of the industry where a certain
amount of freedomis pernmitted to the organisation in sup-
plying the gas produced by it. The situation really is. one
where the choice is between nmaking the limted supply of gas
avail able to a few chosen individuals at rock-bottom prices
so that they can nake huge profits and nmaking the price
hi gher but conpetitive so that it subserves the common good
and does not benefit only a chosen few The ONGC has rightly
chosen the second alternative. W would, therefore, hold
that the respondents can insist on a supply only if they
agree to pay the prices fixed by the ONGC. They are al so not
entitled to demand supply as of right, wthout contracts.
But, as they have in fact had the benefit of the supplies
under interimorders of the Court, this question does not
survive and all that we can declare is that the prices
demanded by the ONGC are not unreasonabl e or capricious and
are binding on the respondents.

Having dealt with the principal issue, we may now refer
to certain subsidiary matters touched upon in the course of
ar gunent s:
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(i) A point was nade about the ONGC' s right to insist on a
m ni mum offtake guarantee to the extent of 90% This has
been upheld by the H gh Court and there is no appeal (the
crossappeal s having been dismissed as tine barred) by the
respondents. There can, however, be no doubt that the High

Court was right inits conclusion on this issue. |If any
authority regarding the rationale of such a clause is
needed, it is to be found in the decision of this Court in

Amal gamated El ectricity Co. Ltd. v. Jal gaon Borough Munici -
pality, [1976] 1 SCR 636.
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(ii) A statement was filed before us to showthat if the
prices had been determned on the basis of the thernal
equi val ence of coal, they would have been nuch smaller. This
statement has been filed before us for the first tine and
its correctness would need verification. It is, however,
unnecessary to go-into this question. The acceptability of
this argument nmay depend, inter alia on how far the coa
basis is relevant for the industries located in Vadodara
where the principal alternate fuel is fuel oil. It is possi-
ble that thisis one alternative that may be available and
it was open to the petitioners to have had discuss and
mediations with the ONGC for alteration of the prices on
that footing. The ONGC has fixed prices on the basis of the
thermal equival ence of furnance oil which, by an large, was
the source of energy tapped by the local industries. There
being no irrationality in adopting this basis, it is not
open to us to say that the basis of thermal equival ence of
coal should be adopted rather than that of furnance oil
particularly in the absence of fuller material and discus-
si on.

(iii) A point was nmade that the ONGC is charging differ-
ent prices to different industries. The answer of the ONGC
is that, save in the case of certain public sector ‘enter-
prises, their prices are fixed on the basis of the prices
preval ent on the thermal equival ence of fuel oil basis as on
the date the relevant contract is entered into. This has not
been shown to be wong. The only discrinination urged at the
stage of the High Court was in regard to the disparities in
prices between supply to public sector undertakings and
private industries. Though the award, towards the end,
suggested that there should be no such differentiation, it
is now well settled that a favourable treatnent of public
sector organi sations, particularly ones dealing in essentia
conmmodi ties or services, would not be discrimnatory. Al so,
this differentiation, as already pointed out, has been
upheld by the High Court, we think rightly. No tangible
mat eri al has been brought to our notice which would support
the plea of unfair discrimnation
(iv) A point has been made that the ONGC had entered into a
contract for a ten year period with the Amul dairy for
supply of gas at Rs.741 per unit which denonstrates the
unr easonabl eness of the prices charged to the respondents.
We do not agree. W have already pointed out that the ONGC
is supplying gas, to certain public sector undertakings at
much lower rates and that this differentiation has been
uphel d. Though the Anul Dairy is a cooperative society it
deal s with a basic need of society and
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stands on no different footing fromElectricity Boards or
Fertiliser Corporations or Minicipal Corporations. The

i nstance of the Amul Dairy cannot, therefore, be treated as
an index of the unreasonabl eness of the price charged from
the respondents, particularly when the basis of fixation has
been explained and is an intelligible and rational one.
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(v) Reference has been nade to the price of gas in
Assam and U. S. A So far as the forner is concerned, the Hi gh
Court has, rightly in our view, discarded the conparison. So
far as the latter is concerned, the point made by the ONGC
was that Dr. Rao had fixed the price of gas in India in 1967
at 15% bel ow the then U S. price and that on the sane basis
the price of Rs.2000 per unit today could not be said to be
unreasonable as prices in U S. A have also shot up about
thirty fold in the neantine. W find no effective reply to
this argument. The Hi gh Court has just brushed it aside by
reiterating that the well-head prices alone would be the
reasonabl e basis for fixation of price.

(vi) The High Court in its judgnment has observed:

"if the ONGC were acting fairly and reasonably, there was
nothing to prevent themfromplacing all their cards on the
table of the court. They did not put the price structure
that possibly be worked out on the lines simlar or akin to
those /suggested by Dr. V.K R V. Rao in his award. Nor did
they put forward any other reasonable criteria for price
fixation. Al throughout they harped on the thermal equiva-
| ence and furnace oil equival ance and the prices in U S A
and the prices of crude, but did not allow the Court to have
the bare glinpse of what could possibly be the well-head
price of gas, by making allowances for anortisation and al
ot her conceivable factors, having their sway in the ultimte
price fixation. This also is indicative of the unreasonabl e-
ness on their part and we would say that M. Singhvi was
justified in conmplaining that the return filed by the ONGC
in this group of petitions was far frombeing satisfactory
and, therefore, was I|iable tobe brandished as no rea
return at all"

We think this criticismis not justified. The stand of the
ONGC was that it had fixed the prices on the thermal equiva-
lence basis and this has not been controverted or ' found
against. It was the
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respondents’ case that the cost plus price would work out
much cheaper and the onus was on themto prove it. W fai
to see how the blanme for not allowing the court to have a
gli npse of what could possibly be the well-head price of gas
can be put at the doors of the ONGC. However, this aspect is
irrelevant as the case throughout has proceeded on - the
assunption that the cost plus basis would yield | ower fig-
ures and the question debated was whether the ONGC could
di scard this and adopt the thernmal equival ence basis.

(vii) Turning nowto para 36 of the judgnment of the High
Court, we may observe that these directions do not survive
in view of the conclusion we have reached that (the prices
demanded by ONGC are based on proper and relevant. criteria.
However, we may observe that directions (i) and (ii) in this
paragraph virtually throw open the entire issue for  fresh
di scussion. It may have been hel pful if such a direction had
been given before the hearing of the wit petitions but the
exerci ses woul d not be futile. Having reached the conclusion
that the cost plus was the only proper basis of fixation  of
price, the H gh Court shoul d perhaps have directed the ONGC
to charge prices on that basis and given a reasonable tine
to work out the said price and inplenent the direction
Instead, the High Court appears to have, by its directions
in para 36, left the matter at large for it asks the ONGC to
get the price fixed "according to the reasonable and ration-
al norms". W do not also see any justification for provid-
ing that the price fixation should be done in consultation
with, or after giving an opportunity to the respondents. It
is for the ONGC to fix the prices and there can be no re-
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qui rement of a prior consultation with the present respond-
ents or with prospective custoners. |In such cases of price
fixation, as in the case of price fixations by Governnent
(see Cynami de case, [1987] 2 SCC 720), the only remedy of
aggrieved consumers can perhaps be to have sone sort of
post - deci si onal reconsideration by the ONGC after heating
the view points of those affected. But this question does
not arise nowin the view we have taken to the ONGC' s obli-
gations in this regard. W should also |like to add that, now
that the prices have been fixed by the Government since
30.1.1987 and gas has al ready been supplied to the respond-
ents till then on the basis of interimprices, the inplenen-
tation of the directions contained in this paragraph would
be a prolonged and unneani ngful exercise and it would have
been nmuch better to fix sone .ad hoc price, for this period,
after heating both parties. I'n fact, Sri B
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Sen who appeared for the ONGC very fairly stated before wus
that, 'so far as this period was concerned, the ONGC was
prepared to leave it to this Court to fix the price of
supply at-any figure that the Court mi ght consider reasona-
ble. W al so suggested to the respondents, keeping the price
fixed by the order dated 30.3.1987 in mind, a figure which
we thought was reasonable but the respondents were not
agreeable to the course suggested. They put forward certain
alternative proposals which were not acceptable to the ONGC
In these circunmstances, we have been constrained to hear the
appeal s on nerits.

(viii) On behalf of the ONGC, it has been pointed out that a
sum of Rs. 14.35 crores is outstanding for the period from
Decenmber 1982 to August 1989 from ei ghteen concerns, even on
the basis of the interimprices at which the ONGC has been
suppl ying them gas under the orders of this Court, primarily
due to shortfalls in the guaranteed of f-take and that. four
concerns, who have stopped taking supply of gas, are in
arrears to the tune of about Rs. 12 | akhs. W need hardly
say that the ONGC will be at liberty to take inmedi ate steps
to recover the charges due fromthe respondents in‘'the |ight
of this judgment.

(ix) W wish to add that we are not called upon to, and do
not, express any opinion regarding the notification dated
30.1.87 of the Governnent issued subsequently fixing the
price at Rs. 1,400 plus. W do not know the circunstances or
the statutory authority or the basis on which the said price
fixation was made and that is totally outside the purview of
these appeal s.

This concludes a discussion of all the points urged
before wus. For the reasons detail ed above, we allow these
appeal s and uphold the prices charged by the ONGC for supply
of gas to the various respondents. We, however, nake no
order regarding costs.

R S. S Appeal s
al | owed.
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