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ACT:

Preventive Detention: Conservation of Foreign Exchange
and Prevention of Smuggling Activities Act, - 1974: Section
3(1)--Detention O der--Representation of detenu--Expeditious
di sposal of--Necessity for--Explanation of delay by appro-

priate aut hority--Need f or- -Undue and unexpl ai ned
del ay--Whether violative of Article 22(5) of the Constitu-
tion.

HEADNOTE:

The appellant filed a wit petition before the High
Court <challenging the detention order passed against him
under Section 3(1) of the Conservation of Foreign Exchange
and Prevention of Snuggling Activities Act, 1974, _alleging
that his representation was dealt with-.in a cavalier manner
resulting in undue delay in its disposal

Refuting the allegation, it was contended on behalf of
t he respondents that the representation, received on
23.8.89, was forwarded to the sponsoring authority for
coments on 25.8.89 and the conments were received only on
11.9.89, and orders rejecting the representation were issued
on 19.9.89, after obtaining the orders of the [ appropriate
authorities. The H gh Court rejected the petition as devoid
of any nerit.

In the appeal before this Court, on behal f of the appel-
lant it was contended that the offices of the detaining
authority and the sponsoring authority were within the same
city and there was absolutely no explanation for the delay
on the part of the sponsoring authority in sending the
comments till 11.9.89, though the representation dated
18.8.89 was sent for coments to the said authority even on
25.8.89, thus vitiating the order of detention, and that in
vi ew of the inordinate and unexpl ained delay in considering
and di sposing of the representation, the continued detention
of the appellant was inperm ssible and unconstitutional, as
being violative of the mandatory provisions of Article 22(5)
of the Constitution of India.

Al'lowi ng the appeal, this Court,
980
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HELD: 1.1 A representation of a detenu whose liberty is
in peril and deprived should be considered and di sposed of
as expeditiously as possible; otherwi se the continued deten-
tion wll render itself inpermissible and invalid as being
violative of the constitutional obligation enshrined in
Article 22(5) of the Constitution and if any delay is
occurred in the disposal of a representation, such delay
should be explained by the appropriate authority to the
sati sfaction of the Court. [985A- B]

Rama Dhondu Borade v. V. K. Saraf, Conm ssioner of Police
JUDGVENT:

Bengal , [1969] Il Suprene Court Weekly Reports 529; Jayana-
rayan Sukul v. State of West Bengal, [1979] 1 SCC 219; Shaik
Hanif& Os. v. State of W B., [1974] 1 SCC 637; Raisuddin
v. State of UP., [1983] 4 SCC 537 and Frances Coralic
Muffin v. WC. Khanbra and Ors., [1980] 2 SCC 275, relied on.

1.2 Inspite of the weighty pronouncenents, of this Court
maki ng the | egal position clear, it is still disquieting to
note that 'on nany occasion the appropriate authorities cause
consi derabl e delay in considering and di sposi ng of represen-
tations and also exhibit cul pable indifference in explaining
such delay. In case the appropriate authority is unable to
explain personally the delay at various stages, then it wll
be desirabl e---indeed appropriate--for the concerned author-
ity or authorities at whose hands the delay has occured to
i ndi vidual |y expl ain such delay. [985C D]

1.3 The Court, in the absence of any explanation, cannot
wink at or skip over or ignore such an infringenment of the
constitutional mandate and uphold an order ' of detention
nerely on the ground that the enormity of allegations nade
in the grounds of detention is of very serious nature, as in
the present case. [985D E

Prabhu Dayal Deorah v. The District Mgistrate, Kanrup &
Os., [1974] 1 SCC 103, relied on.

In the instant case, except nerely mentioning that the
representation was forwarded to the concerned sponsoring
authority on 25.8.89 and the comments from the sponsoring
authority were received by the Departnent on 11.9.89, /'there
is absolutely no explanation as to why such a delay had
occured. This undue and unexpl ai ned delay is in violation of
the constitutional obligation enshrined in Article 22(5)  of
the Constitution of India rendering the —order invalid.
[ 986B- C]

981

Rama Dhondu Borade v. V. K. Saraf, Conm ssioner of Police

& Ors., [1989] 3 SCC 173, relied on.

&

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 302
of 1990.

From t he Judgnent and Order dated 29.1.1990 of the Del hi
High Court in Crl. Wit Petition No. 657 of 1989.
Harjinder Singh and R N. Joshi for the Appellant.

N. S. Hegde, Additional Solicitor General and Udai Lalit
for the Respondents.
The Judgnent of the Court was delivered by
S. RATNAVEL PANDI AN, J. Leave granted.
This appeal is directed by the detenu, Mahesh Kumar Chauhan
Banti questioning the correctness of the judgnment nade in
Criminal Wit Petition No. 657/89 by the Hi gh Court of Delh
dism ssing the petition as devoid of any nerit. The above
Wit Petition out of which this present appeal has arisen
was filed by the appellant, Mahesh Kumar Chauhan agai nst the
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order of detention dated 13.7.1989 clanped upon himby the
first respondent, Union of India in exercise of the powers
conferred by Section 3(1) of the Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act, 1974
(hereinafter referred to as the "Act’) with a viewto pre-
venting the detenu fromengaging in transporting and con-
ceal i ng snuggl ed goods and dealing in snuggl ed goods ot her-
wi se than by engagi ng i n keepi ng snuggl ed goods.

The entire facts of the case are well set out in the
grounds of detention and, therefore, we think that it is not
necessary to reiterate the same.

M. Harjinder Singh, |earned counsel appearing on behal f
of the appellant raised a variety of contentions, one of
which being that there is an inordinate and unexplained
delay in considering and di sposing of the representation of
the detenu dated 18.8.89 and as such the continued detention
of the appellant is inperm ssible and wunconstitutional as
bei ng violative of the nmandatory provisions of Article 22(5)
of the Constitution of India.

982

In the counter affidavit filed on behalf of the respond-
ent before the High Court, the declarant namely, Joint
Secretary, Departnent of Revenue, Mnistry of Finance while
refuting the allegation of the appellant that his represen-
tation has been dealt with in 'cavalier nmanner’ has stated
that the petitioner has nade his representation on 21.8.
1989 and not on 18.8.1989 as all eged by the  appellant and
that it was received in the office of his Department on
23.8.89 and the same was forwarded to the concerned sponsor-
ing authority on 25.8.1989. The Sponsoring ~Authority sent
his comments only on 11.9.1989. Thereafter, the representa-
tion along with the comments was processed and put up before
the Mnistry of State for Revenue, who considered ‘and re-
jected the same on 15.9.1989 subject to the approval of the
Fi nance M nister. On 18.9.89 the file was recei ved back from
the Finance Mnister’s office and the menorandum was issued
on 19.9.89 rejecting the representation. M. Harjinder Singh
submitted that the offices of the detaining authority and
the sponsoring authority are within the nmetropolis of ~ Del hi
and that there is absolutely no explanation for the delay
occasi oned on the part of the sponsoring authority in send-
ing his comrents till 11.9.1989 though the representation
was sent for coments to the said authority even on
25.8.1989 and that this considerable delay at the hands  of
the sponsoring authority stands unexplained vitiating the
order of detention.

In support of the above contention, he placed nuch
reliance on the decision of this Court in Rana Dhondu Borade
v.V. K. Saraf, Conm ssioner of Police & O's., [1989] 3 SCC
173 to which one of us (Ratnavel Pandian, J.) was a party.
In the above cited decision, this Court after referring to
the dictumlaid down in Snt. Shalini Soni v. Union of |ndia,
[1980] 4 SCC 544 and some ot her decisions of this Court
dealing wth the sim|ar questions of delayed disposal  of
representation, has laid down the follow ng proposition  of
| aw.

"The detenu has an independent constitutional right to nmake
his representation under Article 22(5) of the Constitution
of India. Correspondingly, there is a constitutional mandate
commandi ng the concerned authority to whomthe detenu for-
wards his representation questioning the correctness of the
detention order clanped upon himand requesting for his
rel ease, to consider the said representation wthin reasona-
ble dispatch and to dispose the sane as expeditiously as
possi bl e. This constitutional requirement nust be satisfied




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

with respect but if this constitutional inperative is ob-
served in breach, it would

983

amount to negation of the constitutional obligation render-
ing the continued detention constitutionally inpernissible
and illegal, since such a breach would defeat the verycon-
cept of liberty--the highly cherished right--which is en-
shrined in Article 21 of the Constitution."

However, in the same decision, it has been pointed out
"What is reasonabl e dispatch depends on the facts and cir-
cunst ances of each case and no hard and fast rule can be
laid in that regard.”

We hasten to say in this connection that inspite of the
fact this Court in a series of decisions has repeatedly and
consistently laid dowmmthe rule in precise and clear terns
that all the procedural safeguards prescribed in under
Article 22(5) of the Constituticon of India should be scrupu-
lously ~and strictly observed one of which as ingrained in
our system of judicial interpretation, being that the detenu
shal | be ‘afforded an earliest opportunity of making a repre-
sentation _against the validity of the order of detention
cl anped upon himand that representation should be consid-
ered and di sposed of as expeditiously as possible-

How far this Court has seriously viewed the cul pable
suppi ne indifference, callousness and recalcitrant attitude
on the part of the appropriate authorities who while dealing
with the representations at various stages and di sposing of
the sane cause considerable delay is prismatically reflected
with enhanced intensity through a plethora of pronouncenents
of this apex Court. W nmay appositely refer to a few

Shelat, J. in Khairul Haque v. State of Wst Bengal
Wit Petition No. 246 of 1969 deci ded on 10.9.69 reported in
1969 Il Suprene Court Weekly Reports 529 after referring two
earlier decisions in Sk Abdul Karimand Qhers v. State of
West  Bengal, [1960] 1 SCC 433 and Durga Show and Ors. .
State of West Bengal; [ 1970] 3 SCC 696 has observed thus:
"The fact that Art. 22(5) enjoins upon the detaining author-
ity to afford to the detenu the earliest opportunity to make
a representation nust inplicitly nean that such representa-
tion nust, when nade, be considered and disposed of as
expeditiously as possible, otherw se, it is obvious that the
obligation to furnish the earliest opportunity to make a
representation |oses both its purpose and neani ng".

(enphasi s

suppl i ed)
984

A Constitution Bench of this Court in Jayanarayan Suku
v. State of Wst Bengal, [ 1979] 1 SCC 2 19 ' has highly
depricated the conduct of appropriate authorities in ~unduly
and unreasonably del ayi ng the consi deration and di sposal of
a representation and stated as foll ows:
"The reason for imrediate consideration of the representa-
tion is too obvious to be stressed. The personal liberty of
a person is at stake. Any delay would not only be an ‘irre-
sponsi bl e act on the pan of the appropriate authority but
al so unconstitutional because the Constitution enshrines the
fundanental right of a detenu to have his representation
considered and it is inperative that when the liberty of a
person is in peril inmrediate action should be taken by the
rel evant authorities.™
(enphasi s , supplied)

Sarkaria, J. in Shaik nanif & Os. v. State of W B.,
[1974] 1 SCC 637 has expressed as foll ows:
"It is the duty of the Court to see that the efficacy of the
l[imted, yet crucial, safeguards provided in the |aw of
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preventive detention is not lost in nechanical routine,
dull” casual ness and chill indifference on the part of the

authorities entrusted with their application

In Raisuddin v. State of UP., [ 1983] 4 SCC 537, it s
poi nt ed out,

Y if on such examnation, it is found that
there was any rem ssness, indifference or avoidable delay on
the part of the detaining authority/State. Government in
dealing with the representation, the Court will undoubtedly
treat it as a factor vitiating the continued detention of
the detenu .......... "

Chi nnappa Reddy, J. in Frances Coralie Muffin v. WC
Khanmbra and Qthers, [ 1980] 2 SCC 275 has expressed his view
sayi ng:
T No allowance can be made for |athgargic
i ndi fference. No all owance can be nade for needl ess procras-
tination."

We do not like to swell this judgment by recapitulating al
the pronouncenents of this Court on this point.
985

Now the unchal |l engeabl’e | egal proposition that energes
froma host of decisions, a few of which we have referred to
above. is that a representation of a detenu whose liberty is
in peril and deprived should be considered and di sposed of
as expeditiously as possible; otherw se the continued deten-
tion wll render itself inpermssible and invalid as being
violative of the constitutional obligation enshrined in
Article 22(5) of the Constitution and if any delay is oc-
cured in the disposal of a representation, such delay should
be explained by the appropriate authority to the satisfac-
tion of the Court.

Inspite of the weighty pronouncenents, of this Court
making the legal position clear, it is still disquiting to
note that on nmany occasions the appropriate authorities
cause considerable delay in considering and disposing of
representations and also exhibit culpable indifference in
expl ai ni ng such delay. We feel that in case the appropriate
authority is wunable to explain personally the ‘delay at
various stages, then it will be desirabl e--indeed appropri-
ate--for the concerned authority or authorities at whose
hands the delay has occurred to individually explain such
del ay.

The next question is should or can the Court .in the
absence of any explanation wink at or skip over or ignore
such an infringement of the constitutional nmandate and
uphold an order of detention merely on the ground that the
enormty of allegations made in the grounds of detention is
of very serious nature as in the present case? | Qur answer
woul d be 'Not at all’.

In this connection, it will be relevant to make refer-
ence to the view expressed by Mathew, J. speaking for the
majority in Prabhu Dayal Deorah v. The District Magistrate,
Kanrup and Others, [1974] 1 SCC 103 which is as follows:

"W say and we think it is necessary to repeat, that the
gravity of the evil to the comunity resulting from antiso-
cial activities can never furnish an adequate reason for
invading the personal liberty of a citizen, except in ac-
cordance with the procedure established by the Constitution
and the laws. The history of personal liberty is largely the
history of insistence on observance of procedure. And ob-
servance of procedure has been the bastion against wanton
assaults on personal liberty over the years. Under our
Constitution, the only guarantee of personal |iberty for a
person is that he shall not be deprived of it except in

986
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accordance with the procedure established by |aw "

Reverting to the facts of the present case as subnmitted
by the | earned counsel, except nmerely nentioning that the
representation was forwarded to the concerned sponsoring
authority on 25.8.1989 and the conments fromthe sponsoring
authority was received by the Departnent on 11.9.1989, there
is absolutely no explanation as to why such a delay had
occurred. Therefore, in the light of the proposition laid
down in Rama Dhondu Borade’'s case (albeit), we have no ot her
option except to allow this appeal on the ground that this
undue and unexpl ained delay is in violation of the constitu-
tional obligation enshrined in Article 22(5) of the Consti-
tution of India rendering the inpugned order invalid.

For the foregoing reasons, we set aside the order of the
Hi gh Court, allow the appeal ‘and direct the detenu to be set
at liberty forthwith, unless his detention is required for
some ot her cause.

N. P. V. Appeal al -
| owed.
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SHAMBHU DAYAL AGARWALA

V.

STATE OF WEST BENGAL AND ANR

MAY 3, 1990

[ S. RANGANATHAN AND A.M AHMADI, JJ.]

Essential Commodities Act, 1955: Sections 3, 6A to 6C,
6E and 7(1) (b)--Seizure of essential compdity under sec-
tion 6A--Breach of order under section 3--Prosecution pro-
ceedi ngs pendi ng--Bar on courts to make an order with regard
to the possession, delivery, disposal, release or  distribu-
tion of such commpdity except the Collector-Wether the
Col | ector enmpowered to rel ease the seized goods to owner or
to the person fromwhomthe commodity is seized?

On  Septenber, 20. 1987 the officers of the Enforcenent
Branch raided the factory prem ses of the Appellant engaged
in the manufacture of Mustard O 1. 562 bags of nustard seeds
and 262 tins of oil were seized for alleged violation of the
conditions of licence as well as orders issued under section
3 of the Act. An F.1.R was |lodged with the police and as
requi red under section 6A, the report of the seizure of the
goods was al so nade to the Collector followed by filing of a
Chargesheet before the Special Judge. The petitioner nobved
the High Court by a wit Petition for quashing the proceed-
i ngs. The | earned single Judge of the Hi gh Court disposed of
the Wit Petition reserving liberty to the Petitioner to
nove the concerned Collector for release of the seized
goods. The Petitioner accordingly nmoved an applicati on under
section 6E before the concerned Additional Collector. for
rel ease of the seized goods. The Collector dropped the
confiscation proceedings and ordered the release of the
sei zed goods to the Petitioner. Against this order the State
Government preferred a Revision to the H gh Court. The High
Court allowed the Revision and set aside the order of re-
| ease of the seized goods passed by the Collector holding
that under the provisions of section 6A read with section 6E
of the Act, the Collector had no power to rel ease the seized
goods. Aggrieved by this order the Petitioner has come up in
appeal by special leave to this Court.

Di smssing the appeal. this Court.

HELD: The Schene of sections 6A. 6B and 6C nmakes it
clear that after the essential commpdity is seized and the
sanme is inspected by the concerned Collector, the latter has
to decide after conmplying with the
988
procedure set out in section 6B, whether or not to confis-
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cate the essential commpdity. Since the procedure delineated
in section 6B is tinme consumng, the Collector has been
given special power to sell the essential comopdity as
stated in sub-section (2) of section 6Aif it is subject to
speedy and natural decay or it is expedient in public inter-
est so to do. If the Collector decides not to confiscate the
commodity and if no prosecution is |aunched or contenplated
the commodity has to be returned to the owner or person from
whom it was seized. If in the nmeantine it is sold in exer-
ci se of power under sub-section (2) of Section 6A, the price
of Comopdity has to be paid as provided by sub-section (3)
of section 6A. [998C E]

Sub-section (2) of section 6C uses the prefix ’return
followed by the words 'the essential commodity seized  and
not the word 'release’ . It seens that having regard to the
schene of the Act, the object and purpose of the statute and
the mschief it seeks to guard against, the word ’'release
is used in the I'imted sense of release for sale, etc., so
that the sane becones available to the consumer public.
There coul d be no question of releasing the commodity in the
sense of returning it to the owner or person from whom it
was sei zed even before the proceeding for confiscation stood
conpl eted and before the term nation of the prosecution in
the acquittal of the offender. [998F-H|
&

CRIM NAL APPELLATE JURI SDI CTI ON: Cri minal Appeal No. 3
10 of 1990.

From the Judgnent and Order dated 11.5. 1988 of the
Calcutta High Court in Cl. Rvn. No. 402 of 1988.

P.P. Rao, R K Cupta and P.C. Kapur for the Appellant.

Kapi| Sibbal, Additional Solicitor General, G Venkatesh
Rao, D.K Sinha, J.R Das, H K Puri and A Paul = for the
Respondent s.

The Judgnent of the Court was delivered by
AHMADI, J. Special |eave granted.

The short question which arises for our determ nation is
whet her the Collector to whoma report of seizure of any
essential comodity is made under section 6A of the Essen-
tial Commodities Act, 1955 (hereinafter called "the 'Act’),
is empowered by virtue of section 6E of the Act to rel ease
the goods seized in pursuance of an order nade
989
under section 3 in relation thereto during the pendency of
the proceedings before the Special Court? The facts, in
brief, are as Under

The petitioner being engaged in the nmanufacture of
mustard oil at his factory at 1, Canal Road, Police Station
Behal a, Calcutta-53, was required to maintain a stock of
nustard seed at his factory prem ses. A contingent of = offi-
cers of the District Enforcenent Branch |led by the 1nvesti-
gating Oficer Gopal Msat, the conplainant, raided the
factory prenises of the petitioner on the norning of Sunday,
Septenmber 20, 1987, in the absence of the petitioner. The
said raid continued till the early hours of Septenber 21
1987. During the said raid 562 bags of Mustard Seeds and 267
tins of Mistard G, weighing about 39.92 quintals, were
seized for purported infraction of the conditions of the
licence as well as the orders issued under section 3 of the
Act. The Investigating Oficer filed a witten conplaint in
that behalf at the Behala Police Station which cane to be
treated as the First Informati on Report. The report of the
sei zure of the essential commpbdity was nade to the concerned
Col l ector as required by section 6A of the Act for initiat-
ing confiscation proceedings. On Septenber 27~ 1987, a
charge-sheet was filed before the | earned Special Judge. It
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may be nentioned that before the subm ssion of the charge-
sheet a Wit Petition was filed in the High Court wherein
certain interim orders were nade with which we are not
concerned. Suffice it to say that the said Wit Petition was
di sposed of by a |l earned Single Judge of the H gh Court on
February 2, 1988, reserving liberty to the petitioner to
apply for release of the seized goods to the Collector
before whom the confiscation proceedings were pending.
Ther eupon, the petitioner preferred an application on Febru-
ary 9, 1988 under section 6E of the Act before the Addition-
al Collector for release of the seized commodities. On March
11, 1988 the said officer dropped the confiscation proceed-
ings, albeit without prejudice to the prosecution pending
before the Special Judge, and directed the release of the
seized commodities. Feeling aggrieved by the said order of
rel ease, the State CGovernnent invoked the revisional juris-
diction of the Hi gh Court. The said Crimnal Revision No.
402 of 1988 was all owed by the H gh Court on May 11, 1988.
The High Court set aside the inmpugned order of release of
the seized goods holding that under the provisions of sec-
tion 6A read with section 6E of the Act, the Collector had
no power to order release of the seized commpdity. The Hi gh
Court approached the question thus:

"Under Section 6A of the Act the Collector has under certain
ci rcunst ances been/given power to confiscate the

990

goods. By Section 6A the Collector has not been given any
power to rel ease the goods. Section 6E is to be read in the
perspective of the provision of Section 6A of the Act be-
cause of the phrase "pendi ng confiscation" under Section 6A
used in Section 6E. If the Collector has not been given any
power to rel ease the goods under Section 6A, it can never be
assuned that by Section 6E which gives sone interimpower to
the Collector with reference to the proceedi ng under Section
6A, the Collector has been given any power to release the
goods after finding that the goods cannot be confiscated.
Under Section 6A the Collector nay order confiscation of the
essential commpdities so seized. He has not been given any
power to rel ease the goods."

M. P. P. Rao, t he | ear ned counsel for t he
petitioner/appellant contended that on the Collector having
dropped the confiscation proceedings it was incunbent on him
to pass the consequential order of release under section 6E
of the Act. According to himsince the jurisdiction of the
Court to make orders with regard to the possession, _deliv-
ery, disposal, release or distribution of @ such essentia
commodity is specifically and expressly barred by section 6E
of the Act, the Collector alone has jurisdiction to order
rel ease of the seized goods. The words ’'pending confisca-
tion” enployed in section 6E of the Act go with the word
"seize' and are, therefore, descriptive of the ‘essentia
commodity and are not intended to linmit the powers 'of the
Col l ector, argued counsel. He, therefore, submtted that
section 6E confers wi de powers on the Collector to release
the goods at any stage of the proceedings and the H gh Court
was not justified in placing a narrow construction on the
| anguage of the said provision. On the other hand M. Kapi
Sibal, the l|earned Additional Solicitor General while sup-
porting the inmpugned order of the Hi gh Court, argued that
the power to release conferred by section 6E on the Coll ec-
tor refers to release in favour of a third party and not the
party fromwhomthe essential commpdity was seized. Accord-
ing to him if the construction placed on section 6E on
behal f of the petitioner is accepted it would defeat the
very purpose of the Act. He. therefore, submtted that this
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was not a fit case to interfere with the order passed by the
Di vi si on Bench of the High Court.

In order to appreciate the rival viewpoints we nay at
the outset exanine the schenme of the Act. The Act, as the
Preanbl e reveal s, was enacted to provide, in the interest of
the general public, for the control of production, supply
and distribution of, and trade and conmerce in
991
certain conmodities. It extends to the whole of India. The
dictionary of the Act is contained in section 2. Section
2(ia) defines 'Code’ to mean the Code of Crimnal Procedure,
1973. Section 2(f) says that words and expressions used but
not defined in the Act and defined in the Code shall have
the neani ngs assigned to themin the Code. Section 3 enpow
ers the Central Governnent to provide for regulating or
prohibiting the production,  supply and distribution of
essential comodity and trade and commerce therein if the
same is considered necessary or expedient inter alia for
mai nt ai ni ng or increasing supplies of any essential commodi -
ty or for securing their equitable distribution and avail -
ability at fair prices. Sub-section (2) of section 3 out-
lines what an order nmade under sub-section (1) thereof nay
provide. Besides regulating by licences, permts or other-
wi se the manufacture or production of any essential comuodi -
ty or the storage, 'transport, distribution, disposal, acqui-
sition, wuse, consunption, etc., thereof, the order nay,
inter alia, provide for controlling the prices at which the
essential commodity ' may be bought or sold ‘and my also
requi re any person holding in stock any essential comodity
to sell the whole or a specified part of the quantity held
in stock or produced or received by himor |likely to be
produced or received by himto the Central Governnent or a
State Governnment or to an officer or agent of such CGovern-
ment, etc. Sub-section (3) of section 3 provides for deter-
m nation of the price to be paidto the person fromwhomthe
essential commodity is so purchased. Section 6 |ays down
that an order passed under section 3 will have effect not-
wi t hstandi ng anything inconsistent therewith contained in
any other enactnent or instrunment. Then conmes -section 6A
whi ch provides for the confiscation of essential comodity.
Subsection (1) of this section may be reproduced for ready
ref erence:

"6A--Where any essential comodity is seized in pursuance of
an order nmade under section 3 in relation thereto it shal
be reported without any unreasonable delay to the Collector
of the district in which such essential comodity is seized
and the Collector may, if he thinks it expedient so to do,
i nspect or cause to be inspected such essential| conmmodity,
whet her or not the prosecution is instituted for the contra-
vention of such order and the Collector, if satisfied that
there has been a contravention of the order, nay order
confiscation of--

(a) the essential conmodities so seized;

(b) any package, covering or receptacle in which such essen-
tial commodity is found; and

992

(c) any animal, vehicle, vessel, or other conveyance used in
carrying such essential commodity ;"

Sub-section (2) of the said section enpowers the Collector
to sell any essential commodity, if the same is subject to
speedy and natural decay or it is otherw se expedient so to
do in public interest, at the controlled price, if any,
fixed therefore or by public auction if no such price is
fixed. If the Central or the State CGovernnent has fixed the
retail sale price of such commodity under the Act or under
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any other law, the Collector is enpowered to order its sale
through fair price shops at the price so fixed. Section 6B
posits that no order of confiscation of any essential com
nodity or conveyance, etc., shall be made unless the owner
or the person fromwhomit is seized has been served with a
notice informng himof the grounds on which it is proposed
to confiscate the sanme and he has been given reasonable tine
to nake a representation in witing against the grounds set
out in the notice and has been given a reasonabl e opport uni -
ty of being heard. This section incorporates the principles
of natural justice to ensure that the owner of person from
whom the essential conmodity is seized has the fullest
opportunity to satisfy ‘the Collector against passing a
confiscation order under Section 6A. An appeal is provided
by section 6C agai nst the order of confiscation passed under
section 6A. Section 6D clarifies that an award of confisca-
tion wunder the Act by the Collector shall not prevent the
infliction of any punishment to which the concerned person
is liable under the Act. We then cone to Section 6E which
was inserted in-the Act in place of the existing provision
by Act No. 42 of 1986 with effect from9th Septenber, 1986.

Since the incident in question relates to a date subsequent
to 9th Septenmber, 1986, it is unnecessary to notice the
earlier provision. Section 6E which confers exclusive juris-
diction on the Collector and in the State  Governnent con-
cerned under section 6Cto pass certain orders pending
confiscation reads as under:

"Whenever any essential commodity is seized in pursuance of
an order made under Section 3 in relation thereto, or any
package, <coveting or receptacle in which “such essentia

commodity is found, or any animal, vehicle, vessel Dr other
conveyance used in carrying such essential~ commodity is
seized pending confiscation under Section 6-A the Collec-
tor, or, as the case may be, the State Governnent concerned
under Section 6-C shall have, and, notw t hstandi ng anything
to the contrary contained in any other law for the time
being in force, any court, tribunal or other authority
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shall not have, jurisdiction to nmake orders with regard to
the possession, delivery, disposal, release or  distribution
of such essential conmodity, package, coveting, receptacle,

ani mal, vehicle, vessel or other conveyance".

It is obvious on a plain reading of this provision that the
same was brought on the statute book with a view to debar-
ring the courts fromnaking any order with regard to the
possessi on, delivery, disposal or distribution of any essen-
tial comodity seized under an order nade under section 3 of
the Act. Section 7 prescribed the penalties for the contra-
vention of any order made under section 3 and provides for
the forfeiture of the essential commpbdity to the Governnent
and for the forfeiture of any aninal, vehicle “or ' other
conveyance used in carrying the said essential commodity, if
the court so orders. Section 10A nakes every of fence ‘under
the Act cogni zabl e and non-bail able, notw thstanding any-
thing contained in the Code. Section 11 provides that  no
Court shall take cogni zance of any offence puni shable under
the Act except on a report nmade by a public servant as
defined by section 21, |I.P.C., or any person aggrieved or
any recogni sed consumer association. Section 12A enpowers
the State Government to constitute by notification as many
Special Courts as may be necessary and Section 12AA, which
begins with a non-obstante cl ause--notwi thstandi ng anything
contained in the Code--provides nmat all offences under the
Act shall be triable only by the Special Court constituted
for the area in which the offence was comrmitted. Section
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12AC nakes the provisions of the Code (including the provi-
sions as to bail and bonds) applicable to the proceedings
before the Special Courts as if it is a Court of Sessions
unl ess the Act provides otherw se.

The above resume of the rel evant provisions of the Act
makes it clear that once an order is nade by the Centra
Government under section 3 for regulating or prohibiting the
production, supply and distribution of any essential comrod-
ity it shall have effect notwi thstandi ng anything inconsist-
ent therewith contained in any other enactnent or instru-
ment. Any person who contravenes any order rmade unless
section 3 becones liable to penal action under section 7 and
the property in respect of which the order has been contra-
vened becones liable to forfeiture. Notwi thstandi ng anything
contained in the Code, the offence punishable under the Act
for the contravention of an order under section 3 is cogniz-
abl e and non-bailable and may be tried by the Special Court
constituted for the area in which the offence was commtted.
Thus the breach of ‘an order nmde under section 3 attracts

penal consequences, i.e., inprisonnent and fine, and also
renders the
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property seized liable toforfeiture. This is one conse-

guence of the breach of an order nade under section 3 of the
Act. The Act also provides, section 6A,  that where any
essential commodity has been seized in pursuance of an order
made under section 3 in relation thereto, a report of the
seizure nust be sent to the Collector wthout  unreasonabl e
delay, on receipt whereof the Collector may inspect the
sei zed property .and on being satisfied about the contraven-
tion of the order made under section 3 may order the confis-
cation of such essential comobdity and any package, covering
or receptacle wherein such essential compdity is found as
wel | as any animal, vehicle or conveyance used for carrying
such essential comodity. If the essential comodity is
liable to speedy decay, the Collector is enpowered to sel
it at the controlled price, if any, or by public auction or
through fair price shops if the retail sale price/for/ such
commodity is fixed. The price so realised minus the expenses
incurred for effecting the sale has to be paidto the owner
of the essential conmpbdity or the person fromwhom it was
seized (a) where no order of confiscation is wultimtely
passed by the Collector, or (b) where the appellate  order
passed under Section 6C so requires or (c) where in a prose-
cution under the Act the person concerned is finally acquit-
ted. An order of confiscation nade after following the
requi renments of section 6B does not prevent the ~infliction
of puni shnment under the other provisions (sections 7 to. 10)
of the Act. Thus confiscation of the essential. comodity
etc., is not in lieu of punishnent but can be in addition to
the penal consequences. It is in this background -that we
nmust examni ne the controversy before us.

Section 6A enpowers confiscation of the seized essentia
commodi ty, the package, covering and receptacle in which the
essential commodity was found and the animal, vehicle or
ot her conveyance in which such essential comopdity was
carried. The words 'may order confiscation’ convey that the
power is discretionary and not obligatory. Sub-section (2)
thereof confers a special power to deal with any essentia
commodi ty which, in the opinion of the Collector, is subject
to speedy and natural decay or it is otherwi se expedient in
public interest to be disposed of in the manner indicated
therein. Section 6A therefore, merely confers power of
confiscation and not the power of rel ease, disposal, distri-
bution, etc., except tothe limted extent permtted by
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sub-section (2) thereof. O course the second proviso to
sub-section (1) of Section 6A pernmts the grant of an option
to pay, in lieu of confiscation of any aninmal, vehicle,
vessel or other conveyance, a fine equal to its market price
at the date of seizure. Section 6E was first enacted to
debar courts from making any order with regard to the pos-
session, delivery, disposal or distribution of any essentia
commo-
995
dity seized in pursuance of an order made under section 3 in
relation thereto. By the substituted section 6E as it
presently stands the scope of the provision has been en-
|arged by extending the bar of jurisdiction of the Court,
tribunal or other authority to the release, etc., of pack-
ages, coverings or receptacles as well as animals, vehicles,
vessel s or other conveyances also. It provides that whenever
any essential comodity is seized under an order mmde in
exerci se of power conferred by section 3 in relation thereto
no court, tribunal or other authority shall have jurisdic-
tion to nake any order with regard to the possession, deliv-
ery, disposal, release or distribution of such essentia
commodi ty save and except the Coll ector pending confiscation
under section 6A, or the State CGovernment concerned under
section 6C. The gquestion then is whether this power of
rel ease which is conferred on the Coll ector pending confis-
cation is w de enough to pernit the rel ease of the essentia
conmmodity to the owner or to the person fromwhom it was
sei zed, notw thstanding the pendency of prosecution for
breach of an order made under section 3 in relation thereto?
The Act was enacted to safeguard public interest. It was
thought necessary in the interest of the general public to
control the production, supply and distribution of, and
trade and comerce in, certain comodities through '|egisla-
tion. Wth that in view, powers  to _control production
supply, distribution, etc., came to be conferred on the
Central CGovernnent by section 3 of the Act. As pointed out
earlier, in order to deter persons dealing in such essentia
commodities fromcontraveni ng any order nade under section
3, the law envisages two i ndependent proceedings, nhanely,
(i) confiscation wunder section 6A and (ii) prosecution
| eading to punishnent provided by section 7 of the Act. In
order to ensure that the steady supplies of essential com
nodities to the menbers of the general public is not dis-
rupted, provision is nmade in sub-section (2) of section 6A
that the Collector may, if it is expedient and~ in _public
interest so to do, sell the seized conmodity at the con-
trolled price or by public auction if no such price is fixed
or through the public distribution systemif the retail sale
price is fixed for the said combdity. Simlar powers can be
exercised if the coomopdity is subject to speedy and natura
decay. The obvi ous purpose of conferring this power on the
Col l ector without waiting for the conpletion of the 'confis-
cation proceedings is to maintain the snoboth supplies of
essential conmmodities to the consumer public, avoid artifi-
cial shortages, maintain the price line and secure equitable
di stribution thereof through fair price shops. If such a
power was not confined and if the seized comvodity coul d not
be dealt with till the conpletion of the confiscation pro-
ceedings, it would defeat the very object and purpose
996
for which the Act was enacted. By the confernment of this
power a duty is cast on the Collector to see that essentia
commodi ties are not |ocked up in proceedi ngs under the Act;
artificial scarcity is not created to hike up prices; a
close watch is kept on the supplies to the general public;
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when necessary in public interest the stock of seized com
nodities is released to conbat short supply and in genera
to ensure the availability of essential combdities at fair
prices to the general public. To ensure that this objective
of mai ntaining supplies and securing equitable distribution
of essential commpdities is not defeated, the |egislature
has entrusted the task to the Collector inits entirety and
has ruled out interference by courts, tribunals and other
authorities by placing an enbargo on their jurisdiction in
this behalf by section 6E of the Act. Wiile conferring wide
powers as above on the Collector, the legislature has also
protected the dealer’s interest by providing that in the
event it is wultimately found that he was not guilty of
contravention of any order made under section 3, he shall be
paid the price realised with reasonable interest. But if the
prosecution ends in-a conviction, section 7(1)(b) enjoins
that the property in respect of -which the order was contra-
vened '~shah be forfeited to the Government. The | anguage of
this clause is clearly mandatory and | eaves no option to the
Court but to order forfeiture. This becomes clear if we read
this clause injuxtaposition with clause (c) which confers a
di scretion on the Court to order forfeiture of any packing,
coveting or receptacle in which the essential comopdity was
found or any ani mal ; vehicle, vessel or any other conveyance
which was wused to carry the sanme. If the property is re-
turned to the owner or the person fromwhomit was seized in
exercise of power under section 6E; it is difficult to
understand how the Court would inplement the nandate of
clause (b) of sub-section (1) of section 7 of the Act. But
the I|earned counsel for the appellant argued that even in
cases where the Collector sells the essential  comodity
under sub-section (2) of section 6A and retains the price
thereof, the essential commpdity ceases to be available for
forfeiture under clause (b) of section 7(1) of the Act. He,
therefore, subnmitted that the Act itself contenplates a
situation which renders clause (b) of section 7(1) otiose
where the essential commpdity is disposed of by the Callec-
tor under sub-section (2) of section 6A of the ‘Act. He,
therefore, saw no harmin rel easing the coomodity to the
owner or the person from whose possession it was seized on
condition that such person deposits the market price of the
commodity on the date of seizure or gives a bank guarantee
for the said sum In this connection reference was al so nmade
to the provision in sub-section (5) of Section 452 of the
Code which inter alia provides that the ~term ’'property’
shall include, "in the case of property regarding which an
997

of fence appears to have been conmmtted, not!' only . such
property as has been originally in the possession or ~ under
the control of any party, but also any property into or for
which the same may have been converted or exchanged, and
anything acquired by such conversion or exchange whether
i medi ately or otherwise'. This definition can be invoked in
view of section 2(f) of the Act which is not inconsistent
with any provision of the Act. But this subm ssion overl ooks
the fact that the power conferred by sub-section (2) of
section 6A to sell the essential commpdity has to be exer-
cised in public interest for nmaintaining the supplies and
for securing the equitable distribution of the essentia
commodity. |If the essential comodity is returned to the
person fromwhomit was seized or to the owner thereof, the
very objective of the Act would be defeated and the purpose
of seizure would be frustrated The seizure has to be effect-
ed not for the sake of earning revenue, i.e. the narket
price of the commodity at the date of seizure, which may be
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ultimately forfeited, but to prevent hoarding of essentia
commodities, avoid artificial shortages, nmaintain a steady
supply to the comunity and ensure equitable distribution at
fair and reasonable prices. If the seized comodity is
returned by merely securing its value, this objective of the
act will be wholly defeated. That is why section 6A does not
enpower the Collector to give an option to pay, in lieu of
confiscation of the essential comobdity, a fine not exceed-
ing the market value of the commbdity at the date of sei-
zure, as in the case of any animal, vehicle, vessel or other
conveyance seized along with the essential comobdity. Only a
l[imted power of sale of the commpdity in the manner pre-
scribed by sub-section (2) of section 6Ais granted. This
shows that the legislature did not intend to confer a power
on the Collector to return the essential conmodity to the
owner or the person fromwhose possession it was seized.
That is for the obvious reason that it would run counter to
the very object and purpose of the enactnent.

And now to the structural setting and context in which
the word 'release’ is used in section 6E. While debarring
courts, tribunals and other authorities from exercising
power in relation to the seized comobdity, power is con-
ferred on the Collector or the State Governnent concerned
under section 6C, to make orders with regard to the posses-
sion, delivery, disposal, release or distribution of such
commodity, etc. This power can be exercised pending confis-
cation. The power conferred by this section is unqualified.
The word ’'release’ is preceded by the words  ’'possession
delivery and disposal’ and foll owed by the word 'distribu-

tion’ - The setting and context in which theword ’'release
is used makes it clear that it is not used in the sense of
"return’. In the first place as pointed out earlier it would
conpl etely defeat the
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purpose and object of the Act if the essential comodity
sei zed for suspected contravention-of the order made under
section 3 is returned to the owner or person from 'whom it
was seized even before the confiscation proceedings were
conpleted. Such an intention cannot be ascribed to the
| egislature. Secondly, it is not possible to believe that
the legislature would confer unqualified and wunrestricted
power to return the essential commopdity to the owner or the
person from whose possession it was seized before a decision
whether or not to confiscate the same is taken.” As the
section stands, if the interpretation put-by the |earned
counsel for the appellant is accepted, it would be pernissi-
ble to the Collector to return or restore the comodity
wi thout inposing any condition, pending confiscation pro-
ceedings. W are unabl e to persuade ourselves to accept’ the
interpretation placed by M. Rao on the word 'release’. The
scheme of sections 6A, 6B and 6C nakes it clear that  after
the essential conmmodity is seized and the same is inspected
by the concerned Collector, the latter has to decide, ‘after
conplying with the procedure set out in section 6B, whether
or not to confiscate the essential comopdity. Since the
procedure delineated in section 6B is tine consunmng, the
Col I ector has been given special power to sell the essentia
conmmodity as stated in sub-section (2) of section 6Aif it
is subject to speedy and natural decay or it is expedient in
public interest so to do. If the Collector decides not to
confiscate the commpdity and if no prosecution is |aunched
or contenplated the commopdity has to be returned to the
owner or person fromwhomit was seized. If in the nmeantine
it is sold in exercise of power under sub-section (2) of
section 6A, the price of the commpdity has to be paid as
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provi ded by sub-section (3) of section 6A. If the Collector
has ordered confiscation but the order is reversed in appea
under section 6C and no prosecution is pending, sub-section
(2) of section 6C enjoins that the essential comodity
should be 'returned’ and if that is not possible its price
together with reasonable interest. It is pertinent to note
that sub-section (2) of section 6C uses the words ’'return
the essential commpdity seized” and not the word ’release
the essential commodity seized' . It seemto us that having
regard to the scheme of the Act, the object and purpose of
the statute and the m schief it seeks to guard against the
word ’'release’ is used in the limted sense of release for
sale, etc., so that the same becones available to the con-
sunmer public. There could be no question of releasing the
commodity in the sense of returning it to the owner or
person fromwhomit was seized even before the proceeding
for confiscation stood conpleted and before the termnation
of the prosecution in- the acquittal of the offender. Such a
vi ew woul d render clause (b) of section 7(1) totally nugato-
ry. It seems to us that section 6E.is intended to serve a
dual
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purpose, namely (i) to prevent interference by courts, etc.,
and (ii) to effectuate the sale of the essential comodity
under sub-section (2) and the return of the animal, vehicle,
etc., under the second proviso to sub-section(l) of section
6A. In that sense section 6E is conplenentary in nature. W
are, therefore, of the opinion that the Hi gh Court was right
in the ultimate conclusion it reached.

Counsel for the appellant next pointedout that this
Court had passed an interi morder on Decenber 8, 1988 for
sale of the seized commpdity and for handi ng over the sale
proceeds to the appellant on the latter furnishing. a bank
guarantee to the satisfaction of the ~Special Judge, 24
Paraganas (South), Alipore. Despite this order the seized
commodity had not been disposed of M. Rao, therefore,
contended that this Court should not assist the respondent
State which had defied and thwarted the order of this Court.
It is true that the seized commpdity has not been disposed
of to-date. But it appears fromthe subsequent order of
February 13, 1989 as anended by the order of February 15,
1989, that the only direction given to the Special Judge was

to di spose of the pending prosecution within two nonths. It
was further directed that the Special Judge will pass appro-
priate consequential orders regarding the release of the
seized goods. It, therefore, becones clear that when the

subsequent orders were passed on February 13 and 15, 1989,
the appellant did not insist on the sale of (the seized
commodity as per the order of Decenber 8, 1988. The nmatter
cane up for hearing on subsequent occasions also but at no
time did the appellant press for the inplenmentation of the
sai d order of Decenber 8, 1988. Even after the Special Judge
recorded an acquittal and directed return of the goods, the
appel  ant did not seek inplenentation of the said order. Nor
did the appellant nove the Hi gh Court for the inplenentation
of the said order in the appeal pending against the order of
acquittal. It is, therefore, too late in the day now to
contend that as the order of Decenber 8, 1988 has renained
uni mpl enented we should refuse to grant any relief to the
respondent State.

For the reasons stated above we see no nerit in this
appeal and dismiss the sane with costs.
R N J. Appea
di sm ssed
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