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ACT:

Cal cutta High Court Original Side Rules: Chapter 21 Rule
5(a) Recei ver of imuovabl e property--Wiether has power to
| ease property for term exceeding three years.

Transfer of Property Act: Sections 5 and - 205--' Transfer
of property,--, Conveys’--Interpretation--Surrender of part
of tenancy--

Does not amount to inplied surrender of _entire tenancy-
I ncreasely reduction of rent--Inports surrender of . existing
| ease and creation of new tenancy.

West Bengal Preni ses Tenancy Act: Sections 11, 13(1) and
88- - Tenancy--Surrender of part----Does not amount to inplied
surrender of entire t enancy- -1 ncrease reduction of
rent--lnports surrender of existing | ease and creation of
new t enancy.

HEADNOTE

The appellant had filed a suit in the Hgh Court of
Calcutta for a declaration that the properties set out in
the schedule belonged to a joint famly and that the trust
created by the father of the plaintiff/appellant in respect
of the said properties was void. Pending the suit, a Receiv-
er was appointed by Justice AN Sen. Wile nmaking the
appoi ntnent the | earned Judge had passed an order restrain-
ing the Receiver fromselling or ' "transferring’ any of
the properties.

The property in dispute is a building at < Alipore,
Cal cutta, which conmprised of four fiats. G&Gindlays Bank
Ltd., respondent No. 1, had taken all the four flats on
| ease for 10 years from 1st June, 1958. After the expiry  of
the period of lease, Gindlays continued to be the tenant.
On 1st April, 1978 Gindlays surrendered a portion of the
tenancy, nanely, two fiats i.e. fiats Nos. 1 and 2, in
favour of Tatas. The Receiver let out these two fiats to Ms
Tata Finlay Ltd. with effect from February 1979.

Questioning the action of the Receiver, an application
was filed in the H gh Court contending that the Receiver had
no authority to create
962
any tenancy, that he had virtually created two new tenancies
after termnating the original tenancy of Gindlays, and
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that neither Gindlays nor Tatas was entitled to occupy the
prem ses and they were liable to be evicted summarily. The
| earned Single Judge was not inclined to order sumrmary
eviction as prayed for. An appeal was filed before the
Di vi si on Bench. The Division Bench inter alia observed that
any such relief could be obtained in a suit but the same
could not be filed in the High Court inasmuch as the per-
mses in question was situated outside the Oiginal Side
Jurisdiction of the Hi gh Court.

Before this Court it was contended on behalf of the
appel l ant that (i) the Receiver had only such powers as were
expressly granted by the Court; (ii) "transfer"™ included
| ease and therefore the Receiver by creating a new | ease
i.e. tenancy, had violated the injunction order passed by
Justice A N Sen; (iii) after the expiry of the stipulated
period of |ease in favour of Gindlays, the tenancy turned
to be a monthly tenancy and therefore the entire character
of tenancy changed, and the nonthly tenancy therefore was a
new t enancy; (iv) protection under the Wst Bengal Prem ses
Tenancy Act coul d not be extended to the tenant of a Receiv-
er; (v) the break up of the tenancy affected the integrity
of the tenancy inasnmuch as by virtue of this break up two
new t enanci es had cone into existence; and (vi) the lease in
favour of Gindlays had expired and by creating a nonthly
tenancy which may even go beyond three years, the Receiver
had created a new | ease in violation of Chapter 21 Rule 5(a)
of the Original Side Rules.

In reply, it was contended on behalf of Tatas that a
nonthly tenancy in respect of the said two flats had been
created in their favour and therefore they were entitled to
protection under the Tenancy Act.

On behalf of Gindlays it was contended that after the
expiry of the period of the original lease in 1968, rela-
tionshi p between Gindlays and the Trust continued to be of
landl ord and tenant; that at all material tinmes they re-
tained the tenancy in respect of flats Nos. 3 and 4, and
were governed by the Tenancy Act; that the surrender of
flats Nos. 1 and 2 by the Gindlays and their continuation
as tenants at reduced rent did not amount to a new lease in
respect of flats Nos. 3 and 4, and hence there was no trans-
fer and no violation of the injunction.

Di smissing the appeal as against respondent No. 1 and
allowing it against respondent No. 2, this Court,

HELD: (1) In the Transfer of Property Act, the word ’'trans-
fer' is
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defined with reference to the word 'convey'. Simlarly, the
term 'transfer’ as used in Section 11 or Section 88 of the
Bengal Tenancy Act, included a | ease, as a lease is a trans-
fer of an interest in inmovable property. A |ease,” there-
fore, cones wi thin t he nmeani ng of t he wor d
"transfer’ -[ 968A- B]

Hari Mhan alias Hari Charan Pal v. Atal Krishana Bose &
Os., XXI'l'l Vol. Indian Cases 925, referred to.

(2) Surrender of part of the tenancy did not anmpunt to
inmplied surrender of the entire tenancy. Likewi se the nere
increase or reduction of rent also would not necessarily
i mport a surrender of an existing | ease and the creation of
a new tenancy. [972C D

Konijeti Venkayya & Anr. v. Thanmmana Peda Venkata Subba-
rao & Anr. AIR 1957 A.P. 619 and N.M Ponni ah Nadar v. Snt.
Kamal akshm Ammal, AIR 1989 S.C. 467, referred to.

(3) The Tenancy in favour of Gindlays continued as
nmonthly tenancy for a period exceeding three years. It was
an accretion to the old tenancy and not a new tenancy- It
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could not therefore be said that the Receiver had created
tenancy for a period exceeding three years in violation of
Chapter 21 Rule 5(a) of the Original Side Rules. Merely
because there was change in the character of a tenancy,
nanely that it had become a nonthly tenancy, it did not
amount to a new tenancy. [972G H|

Uility Articles Manufacturing Co. v. Raja Bahadur
Motilal Bonmbay MIls Ltd., AIR 1943 Bom 306, referred to.

(4) A clear injuction order was passed by Justice A N
Sen specifically restraining the Receiver fromcreating any
new tenancy. But the injunction did not apply to the tenancy
in favour of Gindlays in respect of fiats Nos. 3 and 4
inasmuch as it was an old tenancy though in a nodification
form The Gindlays were therefore entitled to the protec-
tion under the provisions of the Tenancy Act. [974G H, 975A,

Damadilal & O's. v. Parshram & O's., [1976] Supp. SCR
645 and Bi swabani (P) Ltd. v. Santosh Kumar Dutta, [1980] 1
SCR 650, referred to.

Sm . Ashrafi Devi & Anr.  v. Satyapal CGupta & Ors., Suit
No. 966 58 dated 9th Sept. 1977. Calcutta H gh Court and
Armugha Gounder v. Ardhanari Mudaliar & Os., AR 1975
Madras 231, distinguished.
964

(5) In the case of Tatas, it was a new tenancy. Such a
| ease canme within the neaning of 'transfer™ and in view of
the injunction order passed by Justice AN Sen, creation of
such a new tenancy was legally barred. Consequently the
Tatas coul d not claimany protection under the provisions of
the Act and were liable to be evicted. [978(

Kanhaiyalal v. Dr. D.R Banaji, AIR 1958 S.C. 725 at p.
729; Snt. Ashrafi Devi & Anr. v. Satyapal CQupta & Os.,
(supra) and Arnmugha Gounder v. Ardhanari Mudalier, (supra),
referred to.

JUDGVMVENT:

CIVIL APPELLATE JURI SDI CTION: Civil Appeal No. 2072 of
1990.

From the Judgnent and Order dated 13.5. 1986 of the
Calcutta High Court in Suit No. 2479 of 1967.

M K. Banerjee, Subrat Rai Choudhary, Gopal Subranmani um
N. P. Aggarwal a, Anil Aggarwala, P.C Sharma, L.P. Aggarwal a,
Ms. Indira Banerjee, R N Jhunjhunwal a, Praveen Kumar, C. S.
Vai dyanat han, P.R  Seetharaman, D.N. Mikherjee, Raj Kunr
Gupta and P.C. Kapur for the appearing parties.

The Judgrment of the Court was delivered by
K. JAYACHANDRA REDDY, J. Leave granted.

This appeal is directed against the order of the /'Dvi-
sion Bench of the High Court of Calcutta. The appellant was
transposed as the plaintiff in the Original Side suit-No.
2479/ 67 in the Hi gh Court of Calcutta. The suit was filed
for a declaration that the various properties set out in the
Schedul e belonged and still belong to the joint famly
consisting of the menbers nentioned in the plaint. Pending
the suit an application was filed for appointnent of a
receiver for the various properties nmentioned in Schedule
"A annexed to the petition, for injunction and for other
reliefs. One M. S.C. Sen was appointed as Receiver. A
decl aration was al so sought in the suit that the trust dated
Cctober 20th, 1948 created by late Gopi Krishna Khenka,
father of the plaintiff, is void and for cancellation of the
sane. Premnmises No. 38, New Road, Alipore, building with open
space was one of the properties belonging to the trust.
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Gindlays Bank Limted ('Gindlays’ for short), respondent
No. 1 herein was the original tenant and they were occupying
four flats and they surrendered a portion of the tenancy
nanely two flats i.e. Flats Nos. 1 and 2 which cane into
ef fect from 1st

965

April, 1978. The receiver let out these two flats to Ms
Tata Finlay Ltd. (' Tatas’ for short) with Effect from Febru-
ary 7, 1979 pursuant to a letter witten by Tatas. Question-
ing the action of the receiver an application was filed in
the Hi gh Court contending that the receiver had no authority
to create any tenancy and that the receiver has virtually
created two new tenancies termnating the original tenancy
of &indlays and it was contended before the learned Single
Judge of the Calcutta High Court that neither Gindlays nor
Tatas were entitled to occupy the premises and they are
liable to be evicted summarily.  The | earned Single Judge was
not inclined to order summary eviction as prayed for but,
however, ~observed ~that the respective contentions of the
parties . as to the validity of the tenancy created in favour
of Tatas have not been finally decided by the H gh Court and
that the parties are at liberty to agitate the same grounds
in any action that they may be advised to proceed for evic-
tion of Tatas and G&indlays. As against the order of the
| earned Single Judge, an appeal was filed before a Division
Bench. It was contended before the Division Bench that upon
surrender of Flats Nos. 1 and 2 by the Gindlays a fresh
tenancy was created by the receiver fromi1st April, 1978 and
the other tenancy in favour of Tatas is beyond the powers of
the receiver and that the receiver had no authority to
create any tenancy either in-favour of Gindlays or Tatas.
Various contentions were raised beforethe Division Bench
and ultimately the Division Bench having considered the
several subnissions passed an order, the operative ' portion
of which reads as foll ows:

"Therefore, the petitioner is entitled to get a decree for
possession on any ground nentioned in Section 13(1) of the
said Act and such relief can be obtained in a suit /which
cannot be filed in this court inasnuch as the prenmises in
guestion is situated outside the original side jurisdiction
of this Court."

More or less the sane contentions are advanced before us.
Firstly it is subnmitted that the receiver had no right or
authority to create any |ease or tenancy in respect of the
said flats for a termexceeding three years at a tinme and
such creation of a tenancy should be deened to be only for a
period of three years’ ternminable on the expiry of the said

period. In this context a further subm ssion i's. that upon
surrender of Flat Nos. 1 and 2 by Grindlays a fresh tenancy
was created by the receiver fromilst April, 1978 for /which

he had no authority. Therefore, the H gh Court ought to have
ordered summary eviction of Tatas, and Gindl ays.
966

It is not in dispute that the tenancy in respect of Flat
Nos. 1 and 2 was surrendered by the Gindlays and from 1st
April, 1978 Tatas was inducted as tenant in respect of the
said two flats at a nonthly rent of Rs. 1200 and service
charge at the rate of Rs.600 per nonth and since then Tatas
is anonthly tenant in respect of the said two flats. It is
the case of the Tatas that the ternms of the tenancy were
reduced into witing as recorded in the letter dated 7th
February, 1979 and the receiver adopted the sanme and di d not
rai se any objection thereto, and it clainmed to be still a
nonthly tenant and therefore, they are entitled to protec-
tion wunder West Bengal Prem ses Tenancy Act (’'Act’ for
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short) and the appellant has no right to denmand vacant
possession of the said flats fromthe Tatas. The stand taken
by the Giindlays is that the premises in question conprised
of four flats and they took all the four flats for 10 vyears
on |l ease from 1st June, 1958. After the expiry of the period
of the said |ease relationship between Gindlays and the
Trust continued to be that of |landlord and tenant governed
by the Act, and that in 1977 they agreed to surrender Fl at
Nos. 1 and 2 by the letters dated 10th March, 1978 and 29th
March, 1978 addressed to the receiver in favour of Tatas.
However, at all material times they retained the tenancy in
respect of Flat Nos. 3 and 4 and continued to be tenant in
respect of those flats and they are also governed by the
act. In the letters witten it is also stated by the Gind-
lays that their continuation.as tenant of flat Nos. 3 and 4
was acknow edged by the receiver by his letter dated 15th
May, 1978. It is contended on behalf of the appellant that
after the expiry of the |ease the receiver had no power to
grant a | ease for a period exceeding three years wi thout the
| eave of thi's Court as envisaged in Chapter 21 Rule 5(a) of
the Original side Rules and that in the instant case w thout
obt ai ni ng any such | eave receiver’'s granting nonthly tenan-
cies is illegal. Reliance was also placed on the injunction
order passed by Justice A N. Sen sitting on original Side
whil e appointing the receiver. The | earned Judge passed an
order restraining the tenants fromselling or "transferring"
any of the properties nentioned in Schedule’” A. According
to the appellants the transfer includes |ease and therefore,
the Receiver by creating a new lease i.e. tenancy has vio-
lated the injunction order and on that ground. also the
action of the receiver should be held to be illegal. First
we shall dispose of this contention and then advert to the
rest. Order 40 C. P.C. which provides for the appointnent of
Receivers enmpowers the court to confer upon the Receivers
all such powers, as to bringing and defending suits and for
the realization, managenment, protection, preservation and
i nprovenent of the property. ln Satyanarayan Banerji and
O's. v. Kalyani Prosad Singh Deo Bahadur and O's., '‘AIR 1945
calcutta 387, a Division Bench held that the  object of
appoi nt nent of

967

Receiver is not to divest the rightful owner of the title
but only to protect the property and an appoi ntnent -~ m ght
operate to change possession but cannot affect the title to
the property, which remains in those in whomit was vested
when the appointment was nade. |In Ratnasam Pillai v. Sabap-
athy Pillai and Ors., AIR 1925 Madras 318, it is held that
the Receiver has only such powers as expressly | granted by
the Court.

Rel ying on these two decisions the | earned counsel for

the appellants subnitted that in the instant case -the Re-
ceiver has acted in such a manner affecting the title to the
property and to the detriment of the interest of the right-
ful owner. Section 5 of the Transfer of Property Act defines
the neaning of ’transfer of property’ and it is in the
foll owi ng terns:
“In the followi ng sections "transfer of property" neans an
act by which a living person conveys property, in present or
in future, to one or nore other living persons, or to him
self, or to hinself and one or nore other |iving persons and
"to transfer property"” is to performsuch act.

In this Section "living person” includes a conpany
or association or body of individuals, whether incorporated
or not, but nothing herein contained shall affect any |aw
for the time being in force relating to transfer of property
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to or by conpanies, associations or bodies of individuals."
In Milla Transfer of Property Act, 7th Edition, page 48,
there is a passage in this respect which reads thus:

"The word "transfer"” is defined with reference to the word
"convey". This word in English Lawin its narrower and nore
usual sense refers to the transfer of an estate in hand; but
it is sometines used in a nuch wider sense to include any
form of an assurance inter vivos. The definition in Sec.
205(1)(ii) of the Law of Property is "conveyance includes a
nort gage, charge, |ease, assent, vesting declaration, vest-.
ing instrunent, disclainer, release of every other assurance
of property or of any interest therein by any instrunent
except awill." This is a special definition adopted for the
purposes of the Law of Property Act, 1925. The word "con-
veys" in Sec. 5 of theIndian act is obviously used in the
wi der sense referred to above. Transferor must have an

968

interest in the property. He cannot serve hinmself from it
and yet convey it."

The word “transfer’ is defined with reference to word
'convey’ .

In Hari Mhan alias Hari Charan Pal v. Atal Krishna Bose
and Os., XXIIl Vol. Indian Cases 925, a Division Bench of
the Calcutta H gh Court held that "the term ’'transfer’ as
used in Section 11 /or Section 88 of the Bengal Tenancy Act,
includes a |lease, as a lease is a transfer of an interest in
i movabl e property". It is, therefore, clear that a |ease
cones within the neaning of the word “transfer’ but in this
case the matter does not stop there. According to the
| earned counsel for the respondents the receiver has not
created any new tenancy and the continuation of Gindlays as
tenants in respect of Flats Nos. 3 and 4 does not anpunt to
a new |ease and, therefore, there is no transfer. ' Conse-
gquently there is no violation of the injunction order passed
by Justice A.N. Sen. Learned counsel for the respondents.
referred to various documents nostly in the formof letters
between the receiver and the Gindlays. W have perused
these letters. They go to show that the Gindlays surren-
dered those two flats with the consent of the receiver but
the stand taken by themis. that their continuation as
tenants of Flat Nos. 3 and 4 was acknow edged by the receiv-
er and the same cannot be treated as a new lease. One of the
guestions is whether nere surrender of Flats Nos. 1 ~and 2
affects the Gindlays’ tenancy of Flats Nos. 3 and 4.

It is also contended by the | earned counsel for the
appel l ant that after the expiry of the stipulated period the
tenancy in question turned to be a nonthly tenancy and,
therefore, the entire character of tenancy got changed. 1In
Uility Articles Manufacturing Co. v. Raja Bahadur Motila
Bonbay MIlls Ltd., AIR 1943 Bonbay 306, a Division /Bench
consi sting of Beaunont, C.J. and Kania, J. explaining the
nature of the nmonthly tenancy observed in the follow ng
terms:

"A characteristic of a periodical tenancy is that as each
period comences, it is not a newtenancy, it is really an
accretion to the old tenancy. A nmonthly tenancy, that is, a
tenancy subject to a month’'s notice, creates in the first
instance a tenancy for two nonths certain. But as soon as
the third nonth commences, that is not a new tenancy; it
turns the original tenancy into a three nonths’ tenancy, and
when the fourth nonth begins, the tenancy beconmes a four
nont hs’ tenancy, and so on so long as the tenancy

969

continues, until that is to say, notice to quit is given."
Rel ying on the above passage the | earned counsel contended
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that the nmonthly tenancy, therefore, is new tenancy. Even
ot herwi se, according to the | earned counsel the integrity of
the tenancy is broken up and on that score also it is a new
tenancy. Reliance is placed on Badri Narain Jha and Ors. V.
Rar neshwar Dayal Singh and Ors., [1951] SCR 153 it is ob-
served:

"An interse partition of the nokarrari interest anbngst the
nokarraridars as alleged by the plaintiffs could not affect
their liability qua the | essor for the paynment of the whole
rent, as several tenants of a tenancy in |law constitute but
a single tenant, and qua the landlord they constitute one
person, each constituent part of which .possesses certain
common rights in the whole and is liable to discharge commobn
obligations in its entirety."

In Wite v. Tyndall, 13 Appeal Cases 263 it is stated that
the parties to whoma demise is nmade hold as tenants in
common but what they covenant to pay is one rent, not two
rents and not each to pay is one rent, not two rents and not
each to pay half a rent but one rent. There is a privity of
the estat'e between the tenant and the landlord in the whole
of the leasehold and he is liable for all the covenants
running with the |and.

According to the appellant, in the instant case, if this
principle is followed, the break up of the tenancy affected
the integrity of the tenancy inasnuch as by virtue of this
break up two new tenanci es have cone into existence paying
separate rents and, therefore, in that viewalso it is a new
tenancy. Yet another subnission of the appellant is that the
act of the receiver in leasing out in favour 'of Gindlays
and Tatas for a period of nore than three years was bad in
view of Chapter 21 Rule 5(a) of the Original Side Rules.
Though this point appears to have been abandoned before the
Division Bench yet it is also canvassed before us.  Chapter
21 of the Calcutta H gh Court Original Side Rules deals with
Recei vers. Relevant part of the Rule 5 reads thus:

"5. In every order directing the appointnent of a Receiver
of inmmovable property, there shall, unless otherw se or-
dered, be inserted the foll ow ng directions:

(a) that the Receiver shall have all the powers provided for
970

in Oder XL, rule 1(d) of the Code, except that ~he shal
not, wthout the |eave of the Court (1) grant leases for a
term exceedi ng three years.

The submission is that the act of the Receiver in |easing
out the flats in the above manner beyond three years is in
violation of this Rule and in that view of the matter |ease
should be cancelled and the tenants should summarily be
evi ct ed.

Learned counsel for the respondents, on the other ~ hand,
submtted that there was no new tenancy and surrender of
flats Nos. 1 and 2 by the Gindlays and retaining two nore
flats does not amobunt to a new tenancy atleast so far as
Grindlays is concerned and a reduction of rent al so does not
create new tenancy inasmuch as the rent that they had to pay
was only for two flats in respect of each their tenancy
conti nue.

In Wodfall’s Law of Landl ord and Tenant, 25th Edn. Page
969, paragraph 2079 reads as under
"2079. Inmplied surrender of part only. If a |lessee for years
accept a new | ease by indenture of part of the lands, it is
a surrender for that part only, and not for the whole (k);
and though a contract for years cannot be so divided, as to
be avoided for part of the years and to subsist for the
resi due, either by act of the party or act in law, yet the
land itself may be divided, and the tenant may surrender one
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or two acres, either expressly or by act of law, and the
| ease for the residue will stand good and untouched."
In Hal sbury’s Laws of England, 4th Edn. Vol ume 27, paragraph
449 read as under:
"449. Surrender by change in nature of tenant’s occupation
A surrender is inplied when the tenant remains in occupation
of the premises in a capacity inconsistent with his being
tenant, where, for instance, he becones the landlord s
enpl oyee, or where the parties agree that the tenant is in
future to occupy the prensises rent free for life as a
i censee. An agreenent by the tenant to purchase the rever-
sion does not of itself effect a surrender, as the purchase
is conditional on a good title being made by the Landl ord."
971
In Foa's General Law of Landlord and Tenant, 7th Edition by
Judge Forbes, paragraph 991 reads thus:
"991. Lease of part, & c--It has been held that acceptance
of a new lease of part only of the dem sed prem ses operates
as a 'surrender of that part and no nore (b); but any ar-
rangenent. between | andlord and tenant which operates as a
fresh demise will work a surrender of the old tenancy, and
this may result froman agreenent under which the tenant
gives up part of the prem ses and pays a dimnished rent for
the remainder--and it may result fromthe nere alteration in
the anmount of rent payable (c). Were one only of two or
nore | essees accepts a new |l ease, it is-a surrender only of
his share (d)."
In H Il and Rednman’s Law of Landl ord and Tenant, 16th Edn
on page 45 1, it is observed:
"Any arrangement between the landlord and tenant which
operates as a fresh demse will work a surrender of the old
tenancy; and this may result froman agreenment under which
the tenant gives up part of the premises and pays a ' dimn-
i shed rent for the remainder, provided a substantial differ-
ence is thereby made in the conditions of the tenancy. But a
surrender does not follow froma nere agreenment made during
the tenancy for the reduction or increase of rent, or other
variation of its terns, unless there is sone special reason
to infer a new tenancy, where, for instance, the parties
make the change in the rent in the belief that the old
tenancy is at an end."
From t he above passage it can be inferred that surrender of
a part does not amount to inplied surrender of the “entire
tenancy and the rest of the tenancy renmi ns untouched.
We shall now examine the cases cited. In Konijeti Venkayya
and Another v. Thanmana Peda Venkata Subbarao and -Anot her
AR 1957 A.P. 6 19, Viswanatha Sastri, J. referred to the
above mentioned passage from Wodfall’s Law of Landl ord. and
Tenant and observed that the principle of law is stated
correctly.

It can therefore be seen that surrender of the part of
the | ease does not ampunt to surrender of the whole. In N M
Ponni ah Nadar v.

972
Smt. Kanmal akshmi Ammal, AIR 1989 SC 467 it is held:
"A nere increase or reduction of rent will not necessarily

i mport a surrender of an existing |lease and the grant of a
new tenancy. So also if on account of the variation in the
guantum of rent any consequential change is made regarding
the time and manner of the paynent of the rent it cannot
have the effect of graver consequences being inported into
the change of rent than what the parties had intended and
warrant a finding by the Court, that the parties had intend-
ed to create a new tenancy in supersession of the earlier
one or that by operation of |aw a new tenancy had cone into
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exi stence."

From what has been consi dered above it energes that surren-
der of part of the tenancy does not anpbunt to inplied sur-
render of the entire tenancy. Likewi se the mere increase or

reduction of rent also will not necessarily inmport a surren-
der of an existing |lease and the creation of a new tenancy.
We have noticed above that the transfer includes 'Iease’

Therefore it becones necessary at this stage to consider
whet her there has been violation of injunction granted by
Justice A N. Sen which formed part of the appointnment order
of the Receiver. So far as the Gindlays are concerned we
are unable to accede to the contention that a new tenancy is
created.

It is true that Justice A N. Sen issued an injunction
restraining the defendants fromselling or transferring any
of the properties. There is sone force in the subnission of
the Ilearned counsel for the appellant that the lease in
favour ~of Tatas ampunts to transfer but the sane cannot be
said of Gindlays. Therefore the question of evicting them
sunmmarily —on this ground does not arise. However, the sub-
m ssion of the |earned counsel is that even the lease in
favour of the Grindlays expired and by creating a nonthly
tenancy it may even go beyond three years, and therefore it
is not only creating a new | ease but also is in violation of
Rule 5 of the Oiginal Side Rules. W think we need not dea
with this question elaborately in view of the main and
i mportant question regarding the applicability of the provi-
sions of the Act. However, we have already considered and
held that no new tenancy is created so far Giindlays are
concerned. Regarding the contention of infraction of Rule 5
it must be noted that the tenancy continued as nonthly
tenancy and it cannot be said that the Receiver has ' created
tenancy for a period exceeding three years and as observed
in Uility's case it is an accretion to the old tenancy and
not a new
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tenancy. Merely because there is change in a tenancy nanely
that it has becone a nonthly tenancy, it does not anount to
a new tenancy as contended by the appellant so far as G nd-
| ays are concerned.

It is also submtted on behalf of the Gindlays that no
new |ease has been created by the Receiver and they cone
within the neaning of 'tenants’ -and therefore they cannot be
evi cted except as provided under the provisions of the Act.
Section 2(h) of the Act reads thus:

“tenant" neans any person by whom or on whose account or
behal f, the rent of any premses is, or but for ~a specia
contract woul d be, payable and includes any person continu-
ing in possesion after the termnation of his tenancy or in
the event of such person’s death, such of his heirs as' were
ordinarily residing with himat the tinme of his death but
shall not include any person agai nst whom any decree or
order for eviction has been nade by a Court of conpetent
jurisdiction.™

In Darnadilal and OGhers v. Parashramand Qhers, [1976]
Suppl . SCR 645 Section 2(i) of the Madhya Pradesh Acconmoda-
tion Control Act, 1961 which is anal ogous to Section 2(h) of
the Act has been considered and it is held:

"Tenancy has its origin in contract. There is no dispute
that a contractual tenant has an estate or property in the
subj ect matter of the tenancy, and heritability is an inci-
dent of the tenancy. It cannot be assunmed, however, that
with the determ nation of the tenancy the estate must neces-
sarily disappear and the statute can only preserve his
status of irrempvability and not the estate he had in the
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prem ses in his occupation.”

It is also further observed that:

"The definition makes a person continuing in possession
after the determ nation of his tenancy a tenant unless a
decree or order for eviction has been nade against him thus
putting himon par with a person whose contractual tenancy
still subsists."”

In Biswabani (P) Ltd. v. Santosh Kumar Dutta and Os.,
[1980] 1 SCR 650 it is observed that:
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"I'f thus the appellant was already in possession as a tenant
of the prem ses an unsuccessful attenpt to create a fresh
| ease woul d not change the nature of his possession as from
a tenant to one in part performance under a void | ease. The
appel l ant continues to be in possession as tenant nerely
because the appellant and respondents 1 and 2 attenpted to
enter into a fresh1ease which did not becone effective.”
Their Lordships referred to a passage in Wodfall on ' Land-
lord and Tenant’ Vol. 1, 27th Edn. page 187 para 446 which
reads thus:

"Moreover, if the tenant enters into possession under a void
| ease, he thereupon beconmes tenant fromyear to year upon
the terns,of the witing, so far as they are applicable to
and not inconsistent with a yearly tenancy. Such tenancy may
be determ ned by the usual notice to quit at the end of the
first or any subsequent year, and it will determ ne, wthout
any notice to quit, at the end of thetermnmentioned in the

witing. But if the |essee does not enter he will not be
liable to an action for not taking possession; nor will an
action lie against the |essor for not giving possession at

the time appointed for the comencenent of the ‘term but
before the | ease is executed."

In an unreported judgnent of the Calcutta H gh Court in Sm
Ashrafi Devi and Anr. v. Satyapal Gupta & Ors., Suit No.
966/ 58 dated 9th Sept., 1977 Justice Sabyasachi Mukharji, as
he then was, dealt with the question of cancelling the
tenancy of |ease created in respect of a roomand ki'tchen by
the Oficial Receiver. In that case it was found ‘that the
Oficial Receiver violating the order of the  injunction
granted |ease which the Court found it to be-illegal. Then
the | earned Judge proceeded further to consider whether such
an illegality can be rectified in the proceedings before the
Court and it was held that "Therefore, by acting in _~viol a-
tion of the order of the court, no right, in ny opinion, can
be created in favour of a third party. Indeed the court has
not acted. The action was in breach of the order ~of the
court."

The |learned counsel for the appellant relied on this

judgrment in support of his submission that the Iease in the
instant case created by the Oficial Receiver is also /ille-
gal. Fromthe facts of that case we find a clear injunction
order was passed specially restraining the Receiver from
creating any new tenancy and in gross violation of  that
order. But, in the instant case, the facts are different.
The injunction granted
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by A .N Sen, J. does not apply to the tenancy in favour of
Gindlays in respect of flats Nos. 3 and 4 inasnuch as it is
an old tenancy though in a nodified form In Ashrafi Devi’s,
case as a matter of fact, the | earned Judge observed:
"There was no question of the | ease being given without the
power by the Receiver or in derogation or in violation of
the order of the court. The |ease within the conpetency of a
Recei ver cannot be inpeached or affected in the summary
manner as was contended. "
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We have already noted that the Gindlays were the tenants in
respect of the four flats. They surrendered two flats. This
partial surrender does not put an end to the tenancy and we
are satisfied that in respect of the Gindlays no new tenan-
cy is created by the Receiver and they continued to be the
tenant and they are entitled to the protection under the
Act .

Shri Vai dyanat han, | earned counsel appearing for one of
the respondents, relying on the Full Bench decision of the
Madras Hi gh Court in Arumugha Gounder v. Ardhanari Mudali ar
and Gthers, AR 1975 Madras 23 1 contended that the protec-
tion wunder the Act cannot be extended to the tenant of a
Receiver. In that case the tenant was let into possession of
a |l and by Receiver appointed by the Court pending the suit.
The question was whet her the provisions of Tami| Nadu Cul ti -
vating Tenants Protection Act, 1955 can be extended to such
a tenant. It was observed in para 6 that:

"So then the act of the Receiver in letting out the land in
the suit is-an act of the Court itself and it is done on
behal f " of the Court, the whole purpose of the Court taking
possessi on_ through the Receiver appointed by it is to pro-
tect the property for the benefit of the ultinmate successfu

party. If that is the essence and purpose of appointnent of
a Receiver, as we hold it is, it will bedifficult to agree
that by a literal application of the Tam | Nadu Cultivating
Tenants Protection Act, it could be put beyond the reach of
the Court to give relief to the successful party entitled to
possessi on. "

Before arriving at this conclusion, the Full Bench, as a
matter of fact, also observed in-para 3:
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“I'f literal application of the Tam | Nadu Cultivating Ten-
ants Protection Act is nmade, it may prinma facie appear that
a tenant let into possession by a Receiver would be entitled
to statutory protection under the Act. A cultivating tenant
in relation to any |and has been defined to mean a person
who carries on personal cultivation on such land /under a
tenancy agreenment, express, or inplied. A "landlord" in
relation to a holding or part thereof is defined to nean a
person entitled to evict a cultivating tenant from such
hol ding or part. A tenant let into possession by a Receiver
appoi nted by Court literally appears to satisfy the defini-
tion of "cultivating tenant" and the Receiver, the _defini-
tion of "Landlord" because the former carried on  persona

cultivating under a tenancy agreenent."

The Full Bench however took the view that the ~Receiver
appointed by the Court acts as an Oficer of the Court and
he <cannot <create a |ease which takes the pending matter
beyond the purview of the Court and anyone who gets posses-
sion through such an act could only do so subject "to the
directions and orders of the Court. In our view the  princi-
ple laid dowmn by the Full Bench does not apply to the facts
in the instant case atleast to the case of Gindlays.as in
our view on new tenancy is created in their favour. Even by
the tinme the Receiver was appointed the Gindlays were the
tenants in respect of the four flats and they continued to
be so. It is only later after due correspondence that they
made a partial surrender and those two flats were let out to
Tatas after due negotiations in respect of the rent. Gind-
lays’ affidavit shows that they have also sent rent by way
of Bank pay orders and they have been received by the Land-
lord. It is only for the first time on 26.7.88 that the
tenant was inforned to stop the paynment of rent. Further the
receiver has not acted in any manner affecting the title.

Now coming to the case of Tatas we agree with the High
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Court that it is a new tenancy. Such a lease comes wthin
the neaning of "transfer’ and in view of the injunction
order passed by A N. Sen, J. creation of such a new tenancy
is legally barred. In Kerr on Receivers, 12th Edn. at p. 154
it is observed:
"The receiver does not collect the rents and profits by
virtue of any estate vested in him but by virtue of his
position as an officer of the Court appointed to collect
property upon the title of the parties to the action
977

In appointing a receiver the Court deals with the
possession only until the right is determned, if the right
be in dispute."”
It is also useful to note a passage from Sir John Wodroffe
book "on Receivers":
"The Receiver being the officer of the Court fromwhich he
derives his appointnent, his possession is exclusively the
possession of the Court, the property being regarded as in
the custody of the'law, in gremo legis for the benefit of
whoever nmay be wultinmately deternmned to be entitled
thereto.”
In Kanhaiyalal v. Dr. D.R Banali, AIR 1958 SC 725 at p. 729
it was observed:
"A receiver appointed under 0.40 of the Code of G vil Proce-
dure, unlike a receiver appointed under the insolvency Act,
does not own the property or hold any interest therein by
virtue of atitle. He is only the agent of the Court for the
saf e custody and nanagenment of the property during the tine
that the Court exercises jurisdiction over the litigation in
respect of the property.”
In such a situation the question is whether the Tatas can
i nvoke the benefit of the provisions of the Act. In Snt
Ashrafi Devi's case this is precisely the question that is
deci ded, and we have already referred to sone of the obser-

vations nade therein. Justice Sabyasachi Mikharji @ held
further:
"On behalf of the transferee of the said property, it was

contended that the Wst Bengal Tenancy Premi ses Act, 1956
protects such transferee. If however, a valid lease’ or a
tenancy had been created then of course, such a |lease or a
tenant woul d be protected but that, in .ny opinion, begs the
question. Secondly, it was contended that no party should be
made to suffer because of an Act of the Court, | have not
been able to appreciate this contention. The court ~specifi-
cally prevented the transfer or creation of-the tenancy. The
tenancy which is created was in derogation and in violation
of the order of the court. Therefore, by acting in violation
of the order of the court, no right, in ny
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opi nion, can be created in favour of a third party. | ndeed,
the court has not acted. The action was in breach- of the
order of the court."”

Simlarly as observed in Arunugha Gounder’s case any
such act of the Receiver done on behalf of the Court  pen-
dente |ite and anyone who gets possession through such  an
act could only do so subject to the directions and orders of
the Court. If we apply the above principles to the case of
Tatas the tenancy created in their favour by the Receiver is
in violation and contrary to the injunction order and such
an act is subject to the directions and orders of the Court
appointing the Receiver. Therefore the tenancy created in
favour of the Tatas was in breach of the order of the court
and consequently the Tatas cannot claimany protection under
the provisions of the Act and they are liable to be evicted.
In the counter affidavit filed on their behalf, it is
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no doubt stated that they were inducted i nto possession and
even sendi ng the cheques. The case of the appellant is that
cheques were never encashed. |In any event as observed above,
the new tenancy created in their favour contrary to the
orders of the Court does not create a fight and is liable to
be cancell ed. Consequently the provisions of the Act cannot
be invoked by them The appeal is therefore dismssed as
agai nst respondent No. 1 Grindlays and allowed as against
respondent No. 2 Tatas. In the circunstances of the case,
parties are directed to bear their own costs.

R S. S Appeal dis-
m ssed.
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