http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
STATE OF BI HAR AND ORS

Vs.

RESPONDENT:
RAMIEE PRASAD AND ORS.

DATE OF JUDGVENT11/ 04/ 1990

BENCH:
AHVADI, A M (J)
BENCH

AHVADI, A M (J)
FATH MA BEEVI, M (J)

Cl TATI ON:
1990 AI'R 1300 1990 SCR (2) 468
1990 SCC (3) 368 JT 1990 (2) 225

1990 SCALE (1) 742

ACT:

Constitution of India. 1950 Article 14 Last date for
recei pt of applications--fixation of b), the Governnent in
t he adverti senent-Wet her can be struck down.

HEADNOTE:

The State of Bi har published an advertisenent  inviting
applications for appointnents to the junior teaching posts
in nedical colleges in the State of Bi har. For the post of
Assi stant Professor. only such officers who had worked as
Resi dent or Registrar in Medical Hospitals recognised for
inmparting MB.B.S. studies by the Medical Council of [India
and having three years experience of such post were /  consid-
ered eligible. The last date for recei pt of applications was
fixed as 31st January 1988. Pursuant to the said  advertise-
ment. applications fromeligible candidates were _received
and a select list or panel was prepared for appointnments to
the respective posts. The respondents and some other inter-
venors who were working then in the Medical colleges as
junior teachers challenged the State action in fixing the 3
1st of January 1988 as the cut-off date ~for ~receipt of
applications for the advertised posts. as they had by then
not conpleted three years which was prescribed as the requi-
site experience. It was contended by themthat the cut-off
date was arbitrarily fixed and was therefore violative of
Article 14 of the Constitution. The Hi gh Court took the view
that the State Governnent in fixing the 31st January 1988 as
the cut-off date. had deviated fromits usual practice of
fixing the cut-off date as 30th of June of the relevant
year. Hence this appeal by the State of Bihar by special
| eave.

It is contended by the State that the decision of the
Hi gh Court was based on an erroneous prem se that the cut-
off date for eligibility purposes was 'always' fixed as 30th
of June of the relevant year in the past.

Al owi ng the appeal, this Court.

HELD: The past practice was to fix the last date for
receipt of applications a nonth or one and a half nonths
after the date of actual publication of the advertisenent.
Fol | owi ng the past practice the State
469
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Government fixed the |last date for receipt of applications
as 3lst January 1988. These who had conpleted the required
experience of three years by that date were. therefore.
eligible to apply for the posts in question. [474G H

The choi ce of date cannot be dubbed as arbitrary even if
no particular reason is forth-comng for the sane unless it
is shown to be capricious or whinsical or wde-off the
reasonabl e mark. The choice of 'the date for advertising the
post had to depend on several factors, e.g.. the nunber of
vacancies in different disciplines. the need to fill up the
posts. the availability of candidates etc., [475C DO

Merely because the respondents and sone others would
qualify for appointnent if the last date for receipt of
applications is shifted from 31st January 1988 to 30th June
1988. is no reason for dubbing the earlier date as arbitrary
or irrational. [475D0

The Hi gh Court was clearly in error in striking down the
Governnment’s action of fixing the last date for receipt of
application as 31st January 1988 as arbitrary. [475E]

Muni ci pal Board, Pratabgarh & Anr. v. WMahendra Singh
Chawa & Os., [1982] 3 S.C.C.331; Union of India & Anr.
v. Ms. Paranmeswaran Match Works & Ors., [1975] 1 S.C. C. 305
and U tar Pradesh Mhavi dyal aya Tadarth Shi kshak N yamtika-
ran Abhiyan Samiti, Varanasi v. State of Uttar Pradesh &
Os., [1987] 2 S.C/C. 453, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1837 of
1990.

From t he Judgnent and Order dated 17.1.1989 of the Patna
H gh Court in CWJ.C No. 4276 of 1988,
A. Sharan for the Appellants.
Pankaj Kalra and Pranmpd Swarup for the Respondents.
The Judgrment of the Court was delivered by
AHVADI , J. Del ay condoned. Special |eave granted.
This appeal arises out of the decision of the Patna H gh
Court
470
whereby it struck down the selection made for appointnents
in the junior teaching posts in nedical colleges in-the
State and directed a fresh selection list to be prepared
after shifting the last date for receipt of applications to
30th June, 1988. The facts giving rise to this appeal
briefly stated, are as under

The State of Bi har published an advertisement inviting
applications for appointnent to the posts of (i) Assistant
Professor (clinical subject); (ii) Registrar; (iii) Assist-
ant Clinical Pathologist; (iv) Anesthetist; (v) ~Resident
Medi cal Oficer and (vi) Denponstrator (Tutor) in non-clini-
cal subject for different Medical Colleges and Medica
College Hospitals in the State of Bihar. For the post of
Assi stant Professor only such officers who had worked as
Resident or Registrar in Medical Hospital recognised for
inmparting MB.B.S. studies by the Medical Council of India
and having three years experience of such post were consid-
ered eligible. The last date for receipt of the application
was fixed as 31st January, 1988. Pursuant to the said adver-
ti sement applications were received fromeligible candi dates
and the select list or panel was prepared for appointnents
to the respective posts. The respondents and sone interven-
ors who held appointnments as junior teachers in one or the
ot her Medical Colleges in the State questioned the validity
of the State’'s action of inviting applications for prepara-
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tion of a list for appointnents to the advertised posts
mainly on the ground that the last date for receipt of
applications fixed as 31st January, 1988 (hereinafter called
"the cut-off date') deprived themof the opportunity to
conpete for the posts as they did not conplete the requisite
experience criterion of three years by that tinme. It was
contended that this cut-off date was arbitrarily fixed and
was, therefore, violative of Article 14 of the Constitution

The High Court took the viewthat the State Government had
deviated fromits usual practice of fixing the cut-off date
as 30th of June of the relevant year. This is clear fromthe
foll owi ng observati on made by the H gh Court:

. advertisenent in the past including one in the
year 1983 (Annexure-1) always fixed 31st June as the date

(Enphasi s suppl i ed)
The wuse of the word ’always’ indicates that the Hi gh Court
was under the inpression that in the past the cut-off date
was always fixed as 31st June (it should be 30th June) for
the preparation of the panel for appointnments to the posts
in question. Elsewhere also in the judgnent there are obser-
vations which disclose that the Hi gh Court |aboured
471
under the belief that the cut-off date was always fixed as
30th of June of the relevant year. This beconmes obvious from
the followi ng criticismalso
"I'f the State is deternmined to achieve such a goal and is
ready to make its activity predictable it is a welcone sign
but such desired predictability can equally be achieved by
adhering to the schedule of the past and nmaintaining 30th
June of the years as the last date for the application. |If
they had not followed any rule in the past and they propose
to followa rule inthis regard in future, they can do so
wi thout causing any violation to any legal right of any
i ncumbent by at |east show ng adherence to the reckoning
date which until now had been the(last date of the nonth of
June of the year." (Emphasis supplied)
On this line of reasoning the H gh Court cane to-the concl u-
sion"that the State Govermment had acted arbitrarily in
fixing the |last date fox receipt of applications as 31st
January, 1988 under the advertisenment published on 29th
Decenber, 1987. The High Court while upholding the conten-
tion based on Article 14 further observed "we would have
ignored the arbitrariness in taking 31st January of the year
as the reckoning date had we not taken notice of recalci-
trance of the, respondents in taking no step.in the vyears
intervening the selection in the year 1983 and the present
sel ection". The High Court, therefore, felt satisfied /that
there was no rationale in departing fromthe past practice
and selecting 31st January, 1988 as the last date. It s
felt that in all fairness 30th of June of the year would be
"the .preferable date’ for reckoning the eligibility of the
candi dates. The State CGovernnent was, therefore, directed to
shift the last date for receipt of the applications from 3
1st January 1988 to 30th June, 1988 and to prepare a fresh
panel thereafter and mnmke appointnents to the posts in
guestion therefrom

The State of Bihar feeling aggrieved by this order has
approached this Court by special |eave. The | earned counse
for the State submtted that the decision of the High Court
was based on an erroneous prem se that the cut-off date for
eligibility purposes was 'always’ fixed as 30th of June of
the relevant year in the past. In order to dispel this
assunption made by the High Court w thout exam ning the past
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advertisenents the State Governnent has placed before us the
advertisements issued from 1974 to 1980 which shows that
different cut-off dates were fixed under these different
advertisenents and at no tine in the past between 1974 and
1980 was 30th of June fixed as the

472

rel evant date. It is true that the H gh Court did not have
the benefit of the earlier advertisements but it is equally
true that there was no material on the record of the High
Court for concluding that in the past the cut-off date was
"al ways’ fixed as 30th of June of the relevant year. From
the copies of the advertisenments from 1974 to 1980 it tran-
spires that generally the cut-off date was fi xed between one
to one and a half nonths after the date of issuance of the
advertisenent. In the year 1983 for the first tine the cut-
off date was fixed as 30th-June, 1983. On some occasions in
the past the cut-off date was extended, depending on the
facts ~and circumstances obtaining at the relevant point of
time. It, therefore, becones obvious fromthis docunentary
evi dence that the factual prem se on which the Hi gh Court
has based its judgnent is clearly erroneous. The Hi gh Court
was in error in thinking that in the past the cut-off date
was always fixed as 30th of June of the relevant year. In
fact except for a solitary occasion in 1983 when the cut-off
date was fixed as/30th June, 1983, at no other tine in the
past was that date fixed as the |ast date for receipt of the
applications. No advertisenments were adnmittedly issued after
1983 and before the advertisenment in question. The present
advertisenment was published on 29th Decenber, 1987 and the
| ast date for receipt of applications was fixed thereunder
as 3 ist January, 1988 leaving a tine gap of a little over a
nonth. As pointed out earlier, on a perusal of the adver-
tisements issued from1974 to 1980 it becomes obvi ous that
normally the cut-off date was fixed oneor one and 'a half
nonths after the date of advertisenment. It was, therefore,
not the uniformpractice of the State Governnent to fix the
cut-off date for eligibility purposes as 30th of June of the
rel evant year as was assuned by the H gh Court. Once it is
found that the Hi gh Court has based its decision ‘on an
erroneous assunption of fact, the decision cannot be all owed
to stand.

It was, however, argued by the |earned counsel for the
respondents that the State Governnent should not be permt-
ted to introduce new facts in the form of advertisenents
i ssued from 1974 to 1980. We do not think that such a tech-
ni cal approach would be justified for the sinple reason that
the assumption of fact nade by the High Court is not borne
out from record. No material was placed before the  High
Court to justify the conclusion that 30th of June of the
rel evant year was 'always’ fixed as the cut-off date in the
past. The High Court’s assunption of fact is, therefore,
based on no evidence at all. W have, therefore, thought it
fit to permt the State Governnent to place material on
record to justify its contention that the H gh Court had
conmitted a grave error in assumng that in the past the
cut-off date was always fixed as 30th of June of the rele-
vant year.

473

It was next contended that this Court should not inter-
fere in exercise of its extra-ordinary Jurisdiction under
Article 136 of the Constitution. In support of this conten-
tion reliance was placed on the observations of this Court
in Minicipal Board. Pratabgarh & Anr. v. Mhendra Singh
Chawa & Os., [1982] 3 SCC 331 wherein this Court while
correcting an error of law refused to interfere with the
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decision of the High Court directing reinstatement of the
workman on the finding that the termnation order was in-
valid. That was, however, a case where the Court cane to the
conclusion that the enployee was a capable hand and his
services were actually needed by the appellant Muinicipa
Board. It was in those special circunstances that this Court
while correcting the error refused to interfere with the
order of reinstatenent. The decision, therefore, turned on
the special facts of that case

The appellant invited our attention to two decisions of
this Court, nanmely, Union of India & Anr. v. Ms. Pararnes-
waran Match Works & Ors., [1975]1 SCC 305 and Uttar Pradesh
Mahavi dyal aya Tadarth Shikshak Ni yam ti karan Abhi yan Samti
Varanasi v. State of UP. & Os. [1987] 2 SCC 453 in sup-
port of its contentionthat the H gh Court was in error in
holding that the State had acted arbitrarily in fixing the
cut-off date. In the first nentioned case by Notification
No. 162 dated 21st July, 1967, which superseded the earlier
notifications, provision was nade that if a manufacturer
gave a declaration that the total clearance fromthe factory
will not exceed 75 million matches during a financial year
he would be entitled to a concessional rate of duty.This
Notification was amended by Notification No.205 dated 4th
Sept enber, 1967, cl ause (b) whereof confined the concession
inter alia to factories whose total clearance of matches
during the financial year 1967-68, as per declaration nmade
by the manufacturer before 4th Septenber, 1967, was not
estimated to exceed 75 million matches. Thus,  the conces-
sional rate of duty could be availed of only by those who
made the declaration before 4th Septenber, 1967. The re-
spondent was not a manufacturer before 4th September, 1967
as he had sought for a licence on 5th Septenber, 1967 and
was therefore, in no position to nade the declaration before
4th Septenber, 1967. The respondent, therefore, challenged
the cut-off date of 4th Septenber, 1967 as arbitrary. Deal-
ing with the contention, this Court observed as under
"In the matter of granting concession or exenption fromtax,
the Government has a wide |latitude of discretion. 1t/ need
not give exenption or concession to everyone in order
474
that it may grant the sane to sone. As we said, the object
of granting the concessional rate of duty was to protect the
smaller wunits in the industry fromthe conmpetition by the
| arger ones and that object would have been frustrated, -if,
by adopting the device of fragnentation, the larger ~units
coul d becone the ultimate beneficiaries of the bounty."
VWil e pointing out that a classification could be rounded on
a particular date and yet be reasonable, this Court observed
that the choice of a date as a basis for classification
cannot al ways be dubbed as arbitrary even if no particular
reason is forthcoming for the choice unless the  circum
stances show it to be capricious or whinsical. Wen it is
necessary for the legislature or the authorities to fix a
l[ine or a date and there is no mathematical or |ogical —way
of fixing it precisely, the decision of the legislature or
authority rmust be accepted unless it is shown to be capri-
cious or whinsical or wide off the reasonable mark. In the
second nentioned case this Court, while upholding the con-
stitutional wvalidity of section 31-B of the U P.H gher
Educational Service Commi ssion Act, 1980, answered two
contentions, nanely, (1) adoption of the cut-off date in the
sai d section as 3rd January, 1984 for the purposes of regu-
larisation of the services of ad-hoc teachers appointed by
the managerment of the affiliated colleges was arbitrary and
irrational and violative of Article 14 inasnuch as equals
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were treated as unequals, and (ii) the Legislature could not
arbitrarily adopt 3rd January, 1984 as the cut-off date for
regul arisation of the services of ad-hoc teachers nerely
because that was the date on which the 1983 order expired.
Agreeing with the High Court that the fixation of the date
for the purposes of regularisation was not arbitrary or
irrational, this Court observed that the object of section 3
I-B was to regularise the services of ad-hoc teachers ap-
poi nted wunder the 1983 order till 3rd January, 1984. Ad-hoc
teachers who had been appointed prior to that date had | ega
sanction and therefore they constituted a distinct class.
This Court, therefore, felt that the | egislature could not
have adopted any ot her basis for purposes of regularisation
and refused to interfere with the H gh Court’s order

In the present case as pointed out earlier the past
practice was to fix the last date for receipt of applica-
tions a nmonth or one and a half nonths after the date of
actual publication of the advertisenent. Follow ng the past
practice 'the State Governnent fixed the |ast date for re-
ceipt of _applications as 31st January 1988. Those who
had ...+ the required experience of three years by that
date were, therefore, eligible to apply for the posts in
guestion. The respondents and sone
475
of the intervenors who were not conpleting the required
experience by that date, therefore, challenged the fixation
of the last date as arbitrary and violative of Article 14 of
the Constitution. It is obvious that in fixing the |ast date
as 31st January, 1988 the State Governnent had only foll owed
the past practice and if the Hgh Court’s attention had been
invited to this fact it would perhaps have refused to inter-
fere since its interference is based onthe erroneous beli ef
that the past practice was to fix 30th of June of the rele-
vant year as the last date for receipt of applications.
Except for |eaning on a past practice the H gh Court has not
assigned any reasons for its choice of the date. As  pointed
out by this Court the choice of 'date cannot be dubbed as
arbitrary even if no particular reason is forthcomng for
the sane unless it is shown to be capricious or whinsical or
wide off the reasonable mark. The choice of the date for
advertising the posts had to depend on several  factors,
e.g., the nunmber of vacancies in different disciplines, the
need to fill up the posts, the availability of candidates,
etc. It is not the case of any one that experienced candi-
dates were not available in sufficient nunbers on the cut-
off date. Merely because the respondents and sonme others
would qualify for appointnment if the |ast date for receipt
of applications is shifted from 31st January, 1988 to  30th
June, 1988 is no reason for dubbing the earlier date as
arbitrary or irrational. W are, therefore, of the  opinion
that the High Court was clearly in error in striking down
the CGovernment’s action of fixing the |ast date for 'receipt
of applications as 31st January, 1988 as arbitrary.

It was lastly contended that the State CGovernnent —had
given an undertaking to the High Court that 'no appoi ntnent

shall be nade from any previous panel and that, as decided
by this Court, if the panel, which is likely to be prepared
pursuant to the advertisenent in question, is allowed,
appoi ntnents shall be nmade fromthe same panel or if that
panel is not allowed and a new panel is required to be
prepared, as directed by this Court, appointnents shall be
nmade fromthe same panel’. This undertaking, in our opinion

cannot preclude the State fromchall engi ng the decision of
the Hi gh Court.
In the result, this appeal succeeds. The inpugned deci-
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sion of the High Court is set aside and the Wit Petition

which has given rise to this appeal will stand disnm ssed
with no order as to costs throughout.

Y. Lal Appeal
al | oned.
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