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PETI TI ONER
KULDI P SI NGH

Vs.

RESPONDENT:
THE STATE OF PUNJAB AND ANOCTHER

DATE OF JUDGVENT:
15/ 02/ 1956

BENCH

ACT:

Conpl ai nt by Court - Conpl ai nt by Seni or Subordi nate Judge of
offences committed in a proceeding before the Subordinate
Judge of the first  class-Validity-Conpetency of the
Addi tional Judge to entertain appeal - Power of H gh Court in
revi si on-Code of Crimnal Procedure (Act V of 1898), ss. 195
(3), 476, 476-A, 476-B, 439-The Punjab Courts Act (VI of
1918), ss. 18,21-Code of Civil Procedure (Act V of .1908),
s. 115.

HEADNOTE

The question as to which Court is conpetent to make a com
plaint wunder s. 476-A read with s. 195(3) of the Code of
Crimnal Procedure where none wag made by the Court in which
the offence was conmtted or its successor Court, wll
depend on the nature of the proceeding in which the  of fence

was conmitted, whether civil, crimpal or revenue,  and on
the hierarchy of superior Courts-to which an appeal from
such proceeding will ordinarily lie as contenplated by s.

195(3) of the Code, apart from such exceptions as may be
made in respect of any particular matters by any specia
notifications or laws. \Were, however, appeals ordinarily
lie to different courts, the one of the | owest grade will be
the Court conpetent to nmake the conplaint.

Wader o Abdul Bahman v. Sadhuram ([1930] 32 Cr. L. J. 1012]
and M S. Sheriff v. Govindan (A |.R 1951 Mad. 1060, 1061),
not approved.

Under the Punjab Courts Act of 1918 and the hierarchy  of
civil Courts established thereby, appeals fromthe Courts of
the wvarious subordinate Judges who constitute -distinct
Courts do not ordinarily lie to the Senior Subordinate Judge
but to the District Judge and the Court of the Additiona
Judge is not a Court of coordinate jurisdiction with that of
the District Judge. The Act neither nentions nor recognises
an Additional District Judge as a Court of that hierarchy.
Consequently, in a case where offences under ss. 193 and 471
of the Indian Penal Code were alleged to have been comitted
in acivil proceeding in the Court of a Subordi nate Judge of
the first class, exercising jurisdiction under the Punjab
Courts Act of 1918, and neither he nor his successor nade a
conplaint or rejected the application for the naking of it,
the Seni or Subordinate Judge had no jurisdiction to
entertain the matter and make the conplaint either as a
Court of appeal under s. 476-B or of Its own authority under
s. 476-A of the Code of Criminal Procedure and t he
Addi ti ona
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Judge, by wongly describing hinself as an Additiona
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District Judge, could not assume a jurisdiction which he did
not possess under those sections.

The High Court has power to revise orders of subordinate
Courts made without jurisdiction both under s. 439 of the
Code of Crimnal Procedure and under s. 115 of the Code of
Cvil Procedure, therefore, it was not necessary to decide
under Art. 136 of the Constitution which of these two
sections applied in the present case, but the H gh Court
erred in wupholding the conplaint nade by the Seni or
Subor di nate Judge because that court had no jurisdiction to
make t he conpl ai nt.

The High Court is not a Court to which the Subordi nate Judge
of the first class is subordinate within the neaning of s.
196(3) of the Code of Criminal Procedure and could not,
therefore, make the conplaint of its own authority and
should have remitted the application to the District Judge
for disposal according to | aw.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI.ON: Crim na
Appeal No. 34 of 1955.
Appeal by special l'eave fromthe judgment and order dated
the 7th June 1954 of the Punjab High Court at Sinma in
Criminal Revision No. 985 of 1953 arising out of the
judgrment and order dated the 9th May 1953 of the Court of
the Additional District Judge, Anbal a:

Ramal al Anand and |. S. Sawhney, for the appellant.

Copal Singh and P. G Gokhal e, for respondent No. |

Jindra Lal and Gopal Singh, for respondent No. 2.

1956. February 15. The Judgnment of the Court was delivered
by

BOSE J.-This appeal was argued at great |length because of
the wi de divergence of judicial opinion that centres round
sections 195 and 476 of the Crimnal Procedure Code. The
guestion is about the validity of a conplaint nade against
the appellant for perjury and for using a forged docunent as
genuine in the follow ng circunstances.

The second respondent Amar Singh filed a civi
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suit against the appellant for recovery of alarge sum of
noney on the basis of a nortgage in the Court of M. E F.
Barl ow, a Subordinate Judge of the First class. The
appellant filed a receipt which purported to show that Rs.
35 000 had been paid towards satisfaction of the ~nortgage
(whether in full satisfaction or part is not clear), and in
the witness box he swore that he had paid the noney and. was
given the receipt. M. Barlow held that the receipt did not
appear to be a genuine docunent and that the appellant’s
evi dence was not true. Accordingly he passed a prelininary
decree against the appellant for the full anpbunt ‘of the
claimon 15-3-1950 and a final decree followed on 15-7-1950.
There was an appeal to the H gh Court but that was di sm ssed
on 9-5-1951. The Hi gh Court also held that the receipt was
a very auspicious docunent and that the appellant’s evidence
was not reliable.

The plaintiff then nmade an application in the Court of M.
W Augustine, who is said to have succeeded M. Barlow as a
Subordi nate Judge of the first «class, asking that a
conplaint be filed against the, appellant under sections 193
and 471 of the Indian Penal Code. But before it could be
beard M. Augustine was transferred and it seenms that no
Subor di nate Judge of the first class was appointed in his
pl ace; instead, M. K K @uijral, a Subordinate Judge of the
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fourth class, was sent to this area and be seens to have
been asked to decide the matter. But as he was only a
Subordi nate Judge of the fourth class be nmade a report to
the District Judge that he had no jurisdiction because the
of fences had been committed in the Court of a Subordinate
Judge of the first class. The District Judge thereupon
transferred the natter to the Seni or Subordi nate Judge, M.
Pitam Si ngh, and that officer nmade the conplaint that is now
under consideration

The appellant filed an appeal against M. Pitam Singh's
order to the Additional District Judge, M. J. N Kapur
This | earned Judge held that the Senior Subordinate Judge
(M. Pitam Singh) had no jurisdiction to nake the conpl ai nt
because he was
128
not M. Barlow s successor. He also held, on the nerits,
that there was no prinma facie case.

The matter went to the High Court in revision and the
| earned High Court Judge who beard the natter held that the
Seni or " Subordinate Judge had jurisdiction and that the
material disclosed a prima faci e case. Accordingly, he set
aside the Additional District Judge's order and restored the
order of the Senior Subordinate Judge nmaking the conplaint.

This raises three questions. The first concerns the
jurisdiction of the Senior Subordi nate Judge M. Pitam Si ngh
to entertain the application and nake the conplaint. The
second is whether the Additional ~ District Judge had
jurisdiction to entertain an appeal against M. Pitam
Singh’s order; and the third i s whether the Hi gh Court had
power to reverse the Additional District Judge’'s order in
revision. W will first deal with M. Pitam Singhs
jurisdiction to nmke the conplaint. This question is
governed by the Crimnal Procedure Code and by the ' Punjab
Courts Act, 1918. We will examine the ~Crimnal Procedure
Code first.

The offences said to have been committed are ones under
sections 471 and 193 of the Indian Penal Code, namely, using
as genuine a forged docunent knowing it to be forged and
perjury. Section 195(1) (b) and (c) of the Crinina
Procedure Code prohibit any Court fromtaki ng cogni zance of
either of these two offences except on the conplaint .in
witing of the
Court concerned

"or of some other Court to which such Court is
subor di nat e".

The offences were committed in the Court of M. EF
Barl ow, a Subordi nate Judge of the first class. It seenms to
have been accepted that M. Gujral was not M. Barlows
successor because be was only a Subordinate Judge of the
fourth class, but whether he was the successor or ~not, he
nei ther nmade the conplaint nor rejected the application. He
decl i ned to do either because he said be had no
jurisdiction; so also neither M. Barlow nor M. Augustine
made a conplaint or rejected the application. That carries
129
us on to section 476-A of the Crimnal Procedure Code.
Section 476-A states that when the Court in which the
offence is said to have been commtted neither makes a
conplaint nor rejects an application for the making of a
conplaint, "the Court to which such former Court i s
subordinate wthin the nmeaning of section 195, sub-section
(3)" may take action under section 476.

Section 476 authorises the appropriate Court, after
recording a finding that it is expedient in the interests of
justice, etc., to, anmpbng other things, make a conplaint in
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witing and forward it to a Magistrate of the first class
havi ng jurisdiction. That was done by M. Pitam Singh. So
the only question we have to decide on this part of the case
is whether the Court of the Senior Subordinate Judge over
which M. Pitam Singh presided was the Court to which the
Court of M. Barlow was subordinate within the neaning of
section 195(3 ).

Now it is to be noticed that subordi nati on has been given a

special neaning in this section. It is not any superior
Court that has jurisdiction, nor yet the Court to which the
"former Court" is subordinate for, what might be terned,

nost general purposes, but only the Court to which it is
subordinate within the neaning of section 195(3).
Section 195(3) states that-

"For the purposes of this section, a Court shall be deened
to be subordinate to the Court to which appeals ordinarily
lie fromthe appealabl e decrees or sentences of such forner
Court, orin the caseof a Cvil Court fromwhose decrees no
appeal | ordinarily lies to the principal court havi ng
ordinary ‘original civil jurisdiction within the local limts
of whose jurisdiction such Gvil Court is situate" and then
follows this proviso-

"Provi ded that -

(a)where appeals lie tonore than one Court, the Appellate
Court of inferior /jurisdiction shall be the Court to which
such Court shall be deemed to be subordinate; and
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(b) where appeals lieto a Gvil and also to a Revenue
Court, such Court shall be deened to be subordinate to the
Cvil or Revenue Court according to the nature of the case

or proceeding in connection with which the offence is
al | eged to have been conmitted"

These provisions have given rise to nuch conflict in the
H gh Courts. The controversy has centred round the word
"ordinarily". One cl ass of case, of which Wdero Abdu
Rahman v. Sadhuram(l) is a sanple, holds that "ordinarily"
neans "in the mmjority of cases" and that it/ has no
reference to the particular case in hand. W do not /think
that is right because that gives no neaning to the proviso
to sub-clause (3). |If appeals lie toa particular  Court,
e.g., the District Court, in the mgjority of cases and to
anot her Court,say the High Court, only in a few cases, then
the inferior tribunal is a fixed quantity and so the need to
choose between the inferior and the superior Court cannot

ari se. That nakes sub-clause (a) to the ~proviso otiose;
also, it does not necessarily follow that the appeal in the
majority of cases will always lie to the inferior Court.

Cases may occur in which the magjority of appeals would go to
the higher of two given tribunals; and in any . case /this
interpretation has the disadvantage that a Court nmay be
conpelled to call for and go into a nmass of statistics to
ascertain which of two Courts entertains the mjority of
appeal s over a given period of tine, as well as to determ ne
what is the appropriate period of tine.

Anot her vi ew considers that the word neans that the higher
Court is the one to which there is an unrestricted right of
appeal and so cannot apply when any restriction intervenes
such as when the right of appeal is linted to a particular
cl ass of cases or is hedged in by conditions. This was the
view taken in M S. Sheriff v. CGovindan(2).

O her views are also possible but we do not intend to
explore them |In our opinion, the matter is to be viewed
t hus. The first question to be asked is whether any
decrees, orders or sentences of the original Court

(1) [1930) 32 Cr. L.J. 1012. (2) A I.R | 1951 Mad. 1060,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 12

1061,
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are appeal able at all. |If they are not, and the Court is a
Cvil Court, then,, under section 195(3), the appeal against
the order making or refusing.to nake a conplaint will be to
the principal Court of ordinary original civil jurisdiction

I f, however, appeals fromits various decrees and orders lie
to different Courts, then we have to see to which of them
they "ordinarily" 1lie and select the one of |owest grade
from among them

In determ ning the Court or Courts to which an appeal wll
ordinarily lie, we have to see which Court or Courts
entertain appeals from that <class of tribunal in the
ordinary way apart fromspecial notifications or laws that
lift the matter out of the general class. Qur neaning wll
be clearer when we turn to the case in hand and exanine the
Punj ab Courts Act of 1918.

Apar t from the Courts of ' Small Causes and Courts
est abl i shed under other enactnents, the Punjab Courts Act,
1918 nmkes provision for three classes of GCvil Courts,
namnel y-

(1) the Court of the District Judge,
(2) the Court of the Additional Judge, and
(3) the Court of the Subordinate Judge.

At the nmonment we are concerned with the Subordinate Judge.
Section 22 enables the State Governnent to fix the nunber of
Subordi nate Judges after consultation with the H gh Court.
The local limt of jurisdiction of each of these Judges is
the district in which he is appointed unless the H gh Court
defines a different Limt (section 27). The  pecuni ary
[imts are set out in section 26:

"The jurisdiction to be exercised “in civil ‘suits as
regards the value by any person appointed to  be a
Subordi nate Judge shall be determined by the High  Court
either by including himin a class or otherwise as it thinks
fit".

These are what night be ternmed the ordinary powers and
jurisdiction of these Courts. But sections 29 and 30
aut horise the High Court to confer certain additional powers
and jurisdiction on them W will deal with that later.

132

Next, we turn to the provisions for appeal. They are
governed by section 39. In the absence of any other
enactnment for the tine being in force, when the value of the
suit does not exceed five thousand rupees the appeal lies to
the District Judge, and in every other suit, to the Hgh
Court. But by sub-section (3) the Hi gh Court is~ enmpowered

to direct by notification

"that appeals lying to the District Court fromall or  any
of the decrees or orders passed in an original suit by any
Subor di nat e Judge shall be preferred to such ot her
' Subordi nate Judge as may be nentioned in the notification"
and when that is done

"such other Subordinate Judge shall be deemed to be a
District Court for the purposes of all appeal s SO
preferred”.

The High Court availed itself of this provision and
provided that appeals lying to the District Courts from
decrees or orders passed by any Subordinate Judge in two
cl asses of case which are specified

"shall be preferred to the Senior Subordi nate Judge of the
first class exercising jurisdiction wthin such G vi
District".

There are thus three foruns of appeal fromthe Court of the
Subordi nate Judge depending on the nature of the suit and
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its value. The question is whether in each of these three
cl asses of case the appeal can be said to lie "ordinarily"
to one or other of these appellate tribunals. Applying the
rule we have set out above, the appeal to the Senior
Subordi nate Judge cannot be termed "ordi nary" because the
speci al appellate jurisdiction conferred by the Notification
is not the ordinary jurisdiction of the Senior Subordinate
Judge but an additional power which can only be exercised in
a certainlinmted class of case. It is not a power comon
to all Subordinate Judges nor even to all Senior Subordinate
Judges. Therefore, it cannot be said that appeals from the
Courts of the various Subordinate Judges "ordinarily" lie to
the Senior Subordinate Judge. Consequently, that Court is
not one of the appellate tribunals contenpl ated

133

by section 195(3) of the Criminal Procedure Code and its
provi so. But appeals do "ordinarily" lie either to the
District Court or the H gh Court; and as the District Court
is the lower of these two tribunals that nust be regarded as
the appellate authority for the purposes of section 476-B of
the Crimnal Procedure Code.

Now it 1is to be observed that this is a purely objective
analysis is and is not subjective to any particular suit.In
the present suit, the value of the suit was over Rs. 5,000,
so the appeal would have lain to the Hi gh Court, but we
are not concerned with that be cause section 195(3) does not
say that the appellate authority wthin the nmeaning of that
section shall be the Court to which the appeal in the
particul ar case under consideration would ordinarily lie but
general |l y

"the Court to which -appeals ordinarily lie from the
appeal abl e decrees or sentences of such forner Court".

It would, however, be wong to say that the nature of the
proceedi ngs in the case must be wholly ignhored because sub-
clause (b) to the proviso to sub-section (3) states that

"where appeals lie to a Cvil and also to a Revenue Court,
such. Court shall be deenmed to be subordinate to the Cvi
or Revenue Court according to the nature of the  case or
proceedi ng". Therefore, to that linted extent the nature of
the proceedings nust be taken into account, but once the
genus of the proceedings is determned, namely whether
civil, crimnal or revenue, the heirarchy of the superior
Courts for these purposes will be determned, first by the
rules that apply in their special cases and next by the rule
in section 195(3) which we have just- expounded and
expl ai ned.

M S. Sheriff v. The State of Madras and OQhers, (1) was
guoted but the present point was neither considered nor
deci ded there.

The next question is whether the Court of the Senior
Subordi nate Judge is the sane Court as M. Barlow's Court,
nanmely the Court of the Subordinate

(1) [1954] S. C R 1144,1147.

18

134

Judge of the first class. That depends on whether there is
only one Court of the Subordinate Judge in each district,
presided over by a nunmber of Judges, or whether each Court
is a separate Court in itself. That turns on the provisions
of the Punjab Courts Act.

W nmmke it clear that our decision on this point is
confined to the Punjab Act. W understand that simlar Acts
in other States are differently worded so that what we
decide for the Punjab may not bold good el sewhere. W say
this because rulings were cited before us fromother parts
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of India which take differing views. W do not intend to
refer to them because it would not be right to examine the
| anguage of Acts that are not directly bef ore us.
Accordingly, we confine ourselves to the Punjab Act (Act VI
of 1918).

Section 18 of the Punjab Courts Act states that there
shall be the follow ng classes of Courts, nanely
(3) the Court of the Subordinate Judge".
Section 22 provides that

"the State GCovernment nmay........ fix the nunber of
Subor di nate Judges to be appointed”.
Section 26, which has already been quoted, fixes the
pecuniary limts of their jurisdiction. Then cones section
27 defining the local lLimts of their jurisdiction

"(1) The local limts of the jurisdiction of a Subordinate
Judge shall be such as the H gh Court may define.

(2) Wen the H gh Court posts a Subordinate Judge to a

district, the local limts of the district shall, in the
absence ‘of ‘any direction to the contrary, be deened to be
the local limts of his jurisdiction®.

From there we go to the Notification. It is H gh Court
Notification No. 4 dated 3-1-1923. It makes four cl asses of
Subor di nate Judges with effect from 5-1-1923

"in respect of the jurisdiction to be exercised by them in
original suits, namely:-

Cl ass |-Subordi nate Judges exercising juris-
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diction without limt as to the value of the cases;

Class |1-Subordinate Judges exercising jurisdiction in cases
of which the val ue does not exceed Rs. 5.000;

Class |11Il-Subordinate Judges exercising jurisdiction in

cases of which the value does not exceed Rs. 2,000;

Cl ass | V-Subordi nate Judges exercising jurisdiction in cases
of which the val ue does not exceed Rs. 1, 000.

VWhen a Subordi nate Judge is appointed to any of the  classes
constituted by this Notification, he shall exercise the
jurisdiction here in before defined for the class 'to /which
he is appointed within the local limts of the civi
district to which he may be posted fromtinme to tinme".

This gives rise to three points of view According to
one, there is only one Court of the Subordinate Judge for
each district and every other Subordinate Judge is an
additional Judge to that Court. This is based on the
| anguage of section 18, and the H gh Court Notification is,
under that view, interpreted as dividing the Judges of that
one Court into four categories but not  as creating
i ndependent Courts. Section 26 is there read as' enpowering
the Hi gh Court to include each Subor di nat e Judge
individually on appointnment into a given class wthin the
one Court and not to turn himinto a separate Court.
According to the second view, there are four classes of
Subordi nate Judge’s Courts in the Punjab because of the Hi gh
Court Notification. The argument here runs that section 18
nmust be read wth section 26, and as the Hgh Court _is
enmpowered to divide Subordinate Judges in a district into
classes it must nmean that each class fornms an independent
Court, for according to this point of view, it would be
anomal ous to have Judges of the one Court invested wth
differing pecuniary jurisdictions because that is always
regarded as inherent to the Court. The position created by
the Act, it is said, is not the same as the one that arises
when work is -adm nistratively distributed among Additiona
Judges of the sane
136
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Court because the jurisdiction and powers of the Judges are
unaffected by such distribution and there remains the one
Court with one inherent and territorial jurisdiction despite
the distribution.

The third view is that each Subordi nate Judge is a separate
and i ndependent Court in hinmself and it is pointed out that
section 27 invests each Judge personally with a territoria
jurisdiction and not the Court, and so al so section 26.

Under section 33 the power of control (apart fromthe High
Court) over all civil Courts within the local linits of a
District Judge’'s jurisdictionis with him and section 34
enmpowers the District Judge to distribute any civil business
"cogni zable by .... the Courts under his control.... anobng
such Courts in such manner as he thinks fit". The Seni or
Subordi nate Judge does not therefore appear to be vested
with either admnistrative or judicial control over any
ot her Subordi nat e Judge except in so far as he is a Court of
appeal /in certain specified classes of case.

In our opinion, the Senior Subordinate Judge who nade the
conplaint. had no jurisdiction to nmake it, either as the
original ~Court which tried the suit, or as the appellate
authority under section 476-B of the Crininal Procedure
Code. It is not enough that he also had first class powers
because be was not the same Court. That is not to say that
a successor coul d/'not have been appointed to M. Barlow so
as to establish continuity in the Court  over which he
presided. It is possible that one coul d have been appoi nted
and indeed it seens to have been assumed that M. Augustine
was his successor. But as M. Augustine did not take up
this matter we need not decide that point. What we think is
clear is that M. Pitam Singh was not a successor,
especially as appeals lay to himfromcertain decisions of

the Subordi nate Judges in his district. |t would be unusua
to provide an appeal from one Judge of a Court to | another
single Judge of the sane Court. It would be even nore

anomal ous to have an appeal fromthe decision of a judge lie
to his successor in office. Even

137

in the H gh Courts, where there are Letters Patent appeals,
the appeal is always heard by a Division Bench of at | east
two Judges; nor can this be treated as a case where a Court
with inherent jurisdiction decides the matter as an origi na
tribunal though, owing to territorial or other simlar
classification not affecting i nherent jurisdiction, the case
shoul d have gone to sone other tribunal of- co-ordinate or
| esser authority. Section 193(1) of the Crinminal Procedure
Code inposes a definite bar which cannot be Jignored or
wai ved any nore than the prohibitions under sections 132 and
197 and, just as the sanctions provided for. in- those
sections cannot be given by any authority save the ones
specified, so here, only the Courts nentioned in section 195
(1) (b) and (c) can renove the bar and nake the conplaint.
This also appears to accord with the Punjab practice. The
Rules and Orders of the Punjab H gh Court reproduce a
Notification of the Hi gh Court dated 16-5-1935 as anmended on
23-2-1940, at page 3 of Chapter 20-B of Volunme |, where it
is said in paragraph 2-

"1t is further directed the Court of such Seni or
Subordi nate Judge of the first class shall be deened to be a
District Court, etc.”

This appears to regard each Senior Subordi nate Judge as a
Court in hinmself and not nerely as the presiding officer of
the Court of the Subordi nate Judge.

Section 39(3) of the Punjab Courts Act is also relevant.
It states that-
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"the Hi gh Court may by notification direct that appeals
lying to the District Court fromall or any of the decrees
or orders passed in an original suit by any Subordinate
Judge shall be preferred to such other Subordinate Judge as
may be nentioned in the notification, and the appeals shal
thereupon be preferred accordingly, and the Court of such
ot her Subordi nate Judge shall 'De deened to be a District
Court, etc.

“ Now this pernits an appeal from one Subordi nate Judge to
another and the words the "Court of such other Subordinate
Judge" indicate that the Subordi-

138

nate Judge to whomthe appeal is preferred is a separate and
di stinct Court.

The position thus reduces itself to this. The origina
Court nade no conplaint; section 476-A of the Crimina
Procedure Code was therefore attracted and the jurisdiction
to nmake the conplaint was transferred to the Court to which
M. Barlow s  Court was subordinate within the neaning of
section 195 That Court, as we have seen, was the Court of
the District Judge.

Now, when the matter was reported to the District Judge by
M. K K Gijral, the District Judge dealt with it. He had
authority under section 476-A either to nmake the conplaint
hinself or to reject the application. He did neither
Instead, he sent it to M. Pitam ‘Singh who had no
jurisdiction. O course, the District Judge could have sent
it to the original Court or to the successor Judge of that
Court if there was one, but he sent it to a Court without
jurisdiction, so his  order was ineffective and the
subsequent or der of M. ~Pitam Singh was wi t hout
jurisdiction. That still left the District Court free to
act under section 476-A when the natter came back ‘to it
agai n. This time it came by way of appeal from M. | Pitam
Singh’s order but that nade no difference because the
substance of the matter was this: the original Court had not
taken any action, therefore it was incunbent on the District
Judge to nake an appropriate order either under section 476-
A or by sending it for disposal to the only other Court that
had jurisdiction, nanely the original Court. But the
District Judge did not deal with it. The application went
instead to the Additional District Judge and what we  now
have to see is whether the Additional District Judge had the
requi site power and authority. That depends on whether the
Additional District Judge was a Judge of the District Court
or whether he fornmed a separate Court of his own Ilike the
various Subordinate Judges; and that in turn depends on the
| anguage of the Punjab Courts Act.

As we have already pointed out, section 18 of that Act
states that, in addition to Courts of Small Causes
139
and Courts established under other enactnents,

"there shall be the follow ng classes of G vi
Courts, nanely:--

(1) The Court of the District Judge;

(2) The Court of the Additional Judge; and

(3) The Court of the Subordinate Judge".

The Court of the Additional Judge is therefore constituted a
distinct class of Court, and it is to be observed that the
Act speaks of the Court of the Additional Judge and not of
the Additional District Judge as is the case with certain
other Acts in other parts of India. This language is also
to be conpared with articles 214 and 216 of the Constitution
which constitute and define the constitution of the High
Courts in India.
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**214(1). There shall be a Hgh Court for each
State’ .

"216 . Every Hi gh Court shall consist of a Chief Justice

and such other Judges as the President may fromtime to tinme
deem it necessary to appoint".
The Punjab Courts Act nowhere speaks of an Additiona
District Judge or of an Additional Judge to the District
Court; also, the Additional Judge is not a Judge of co-
ordinate judicial authority wth the District Judge.
Section 21 (1) states that-

"When the business pending before any District Judge
requires the aid of an Additional Judge or Judges for its
speedy disposal, the State Governnment nmay appoint such
Addi ti onal Judges as nay be necessary".

But these Judges cannot di scharge all the judicial functions
of the District Judge. Their jurisdictionis alinmted one
and is limted to the discharge of such functions as may be
entrusted . to themby the D strict Judge. Section 21(2)
states that

"An Additional Judge so appoi nted shall discharge any of
the functions of a District Judge’ which the District Judge
may assign to hint.

It is true that sub-section (2) goes on to say that

"in the discharge of those functions he shall exercise the
sanme powers as the District Judge" but these powers are
limted to the cases with which
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he is entitled to deal. Thus, if his functions are confined
to the hearing of appeals he  cannot exercise origina
jurisdiction and vice versa. But if he is invested with the
functions of an appellate tribunal at the District Court
| evel, then he can exercise all the powers of the District
Judge in dealing with appeals which the District Judge is
conpetent to entertain. This is avery different thing from
the administrative distribution of work anong the Judges of
a sin-ale Court entitled to divide itself into sections and
sit as division Courts. Wen the Chief Justice of / a High
Court or the District Judge of a District Court ‘nakes an
administrative allotnment of work among the Judges of his
Court, their jurisdiction and powers are not affected, and
if work allotted to one Judge goes to another by m stake hi's
jurisdiction to entertain the matter and deal with it is not
af f ect ed. But that is not the scheme of the Punjab Courts
Act and the nere fact that M. J. N Kapur called hinself
the Additional District Judge and purported to act as  such
cannot affect the matter of his jurisdiction. As the Punjab
Courts Act does not contenplate the appoi nt nent of
Additional Judges to the District Court, 'none can be
appoi nt ed. The Court contenplated is the Court of the
Additional Judge which is inthe nature of a specia
tribunal set up for a special purpose and investedwith the
powers of a District Judge when dealing with the matters
specially entrusted to its jurisdiction. W hold therefore
that the Court of the Additional Judge is not- a division
Court of the Court of the District Judge but a separate —and
distinct Court of its own.

Now, as we have seen, when the original Court does not
make a conpl ai nt under section 476 of the Criminal Procedure
Code or reject the application, then the only other Court
conpetent to exercise these powers is the Court to which
appeals from the original Court "ordinarily lie". That
Court, in the present case, was the Court of the District
Judge and not the Court of the Additional Judge M. J. N
Kapur. Therefore, M. J. N Kapur’s order was also wthout
jurisdiction.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

141

M. Kapur’'s order went up to the High Court in revision, and
the next question we have to deternmine is whether the High
Court had jurisdiction to entertain the revision and the
extent of its powers. Keshardeo Chanria v. Radha Kissen
Chanria and O her8(1) and many cases fromthe H gh Courts
were cited which showthat there is nuch difference of
opi nion about this but we are fortunately not called upon to
decide that question because this is not a case where a
Court with jurisdiction has acted under section 476 of the
Crimnal Procedure Code of its own notion or has acted as a
Court of appeal under section 476-B. As we have shown, the
Court of the Senior Subordinate Judge M. Pitam Singh had no
jurisdiction to entertain this matter either as a Court of
appeal under section 476-Bor of its own authority wunder
section 476-A. The Additional Judge M. J. N Kapur, who
has called hinself an Additional District Judge, also had no
jurisdiction under either section. But he seised hinself of
the case and has rejected the application for the nmaking of
a conmplaint. He therefore assunmed a jurisdiction which he
did not possess and that at once attracted the revisiona
jurisdiction of the H gh Court.

Now it does not ~matter in this case whether t hat
jurisdiction lies under section 439 of the Cri m nal
Procedure Code or ‘'under section 115 of the Civil Procedure
Code because under either of these two sections the High
Court is entitled to set aside an order of a Court
subordinate to it which has assunmed a jurisdiction that it
does not possess. Therefore, in so far as the H gh Court
set aside the order of M. J.- N~ Kapur it was right. But
where it went wong was in upholding the conplaint made by
the Seni or Subordi nate Judge. As we have shown, that Court
had no jurisdiction to make the conplaint .

The next question is whether the H gh Court could itself
have nmade the complaint in this particular case because if
it could have done so then we would not have wused our
extraordi nary powers of appeal under article 136/ to set
ri ght what would in those circum
(1) [1953] S.C R 136, 150 to 152.
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stances have been a nmere procedural irregularity. But~ as
our opinion is that the H gh Court had no jurisdiction to
act under section 476 in this case, we are bound to
interfere. As we have shown, section 195 contains an
express prohibition against taking cogni zance of the kind of
conplaint we have here unless the bar is lifted either by
the original Court or the Court to which it is | subordinate
within the neaning of section 195(3). Those are the /only
Courts invested with jurisdiction to lift the ban and make
the conplaint. Had this been a case in which the Hgh
Court was the superior Court within the nmeaning of 'section
195(3) the matter would have been different, but as the
original Court was neither the original Court nor the Court
to which the original Court was subordinate, according to
the special definition in section 195(3), it had no
jurisdiction to nake the conmplaint of its own authority.
Therefore, all that the Hi gh Court could, and should, have
done was to send the case to the District Judge for disposa
according to law. W will, therefore,, now do what the Hi gh
Court shoul d have done.

W were asked not to allow the proceedings to pend any
| onger but we are not prepared to do that in this case. | f
the view taken by M. Pitam Singh and the H gh Court is
right, t hen a serious offence of a kind t hat is
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unfortunately becomng increasingly common, and which is
difficult to bring hone to,an offender, has been comitted
against the adnministration of justice, and if the District
Court is satisfied, as were M. Pitam Singh and the High
Court, that a prima facie case has been made out and that it
is expedient in the interests of justice that a conplaint
should be filed, then it is but right that the matter should
be triedin the crimnal Courts. W wll not say anything
nore lest it prejudice the appellant. The District Judge
will of course be free to exercise his own discretion. The
application for the making of a conplaint will accordingly
be remtted to the District Judge who will now deal with it.
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