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ACT:

Karnat aka Contract Carriages (Acquisition) Act, 1976:
ss. 14, & 20--Wether repugnant to ss. 74 & 80, Mdtor Vehi-
cles Act, 1988--State Act whether _inpliedly repealed by
Parliamentary Act--State Act whether hit by Article 254 of
the Constitution.

HEADNOTE

Constitution of India, Article 254.’ "Repugnancy | between
the Parlianentary Act and the State Act in respect of @ mat-
ters, in the Concurrent List, Sevent h Schedul e-- When
ari ses- - Kar nat aka Contract Carriages (Acquisition) Act,
1976- - - Whet her repugnant to the Mdtor Vehicles Act, 1988.

Statutory interpretation-Doctrine of pith and substance
or dom nant purpose--Scope of--Wiether applicable to find
repugnancy under Article 254 of the Constitution between
Parliamentary and State laws in respect of matters in List
111. Seventh Schedule to the Constitution

The Karnat aka Contract Carriages (Acquisition) Act, 1976
enacted by the State Legislature by taking aid of Entry 42
List Il of the Seventh Schedule and Articles 31 and 39 (b)
and (c) of the Constitution was reserved for . consideration
and received the assent of the President of March 11, 1976.
Section 4 of that Act provided for vesting of contract
carriages along with the respective pernits and/or certifi-
cates of registration issued under the Mtor Vehicles Act,
1939 in the State absolutely free from encunbrances. Sub-
section (1) of s. 14 prohibited applications for  fresh
permts or renewal of existing permits on or fromthe date
of vesting. Section 14(2) provided for abatenent of al
applications, appeals or revisions pending before the appro-
priate authority as on the notified date. Sub-section (1) of
s. 20 provided for cancellation of, notw thstandi ng anything
in the 1939 Act, all contract carriage permts granted or
renewed in respect of any vehicle other than a vehicle
acquired under the Act or belonging to the State Road Trans-
port Corporation. Sub-section (2) entitled the Corporation
to the grant or renewal of contract carriage permts to the
exclusion of all other persons, while sub-section (3) re-
strained the authority concerned from
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entertaining applications frompersons other than the Corpo-
ration.

Section 73 of the Mtor Vehicles Act, 1988 (enacted to
repl ace the 1939 Act) |ays down the node of application for
a contract carriage permt. Section 74(1) enpowers the
Regi onal Transport Authority to grant such permts. Sub-
section (2) enunerates conditions that could be attached to
such pernit. Sub-section (3) enmpowers the State Governnent
when directed by the Central Governnment to limt the nunber
of contract <carriages on the city routes. Under s. 80(1)
such application could be made at any tine. Sub-section (2)
posits that a Regional Transport Authority shall not ordi-
narily refuse to grant such application. Section 217(1)
repealed all the laws which were inconsistent with the
provi sions of the Act-.

The petitioners, a group of contract carriage operators
who were deni ed pernmits that they had applied for under ss.
73, 74 and 80 of the Mdtor Vehicles Act, 1988 in view of the
provi sions ~of ss. 14 and 20 of the Karnataka Contract Car-
riages (Acqui-sition) Act, 1976, filed wit petitions under
Article 32 of the Constitution questioning the action of the
R T.A It was contended that the provisions of ss. 14 and 20
of the Karnataka Act were in direct conflict with the provi-
sions of ss. 74 and 80(2) of the MV. Act, 1988 in as nuch
as while the Regional Transport Authority was enjoined by
the said provisions of the 1988 Act ordinarily not to refuse
to grant an application for permt of any kind, the said
provi sions of the Karnataka Act prohibited any person from
appl ying for, and any officer or authority from entertaining
or granting application for running any contract carriage in
the State; that since the MV. Act, 1988 was a later |egis-
lation operating in the sane area, it should be deemed to
have inpliedly repealed the provisions of ss. 14 and 20 of
the Karnataka Act even if the latter Act had received the
assent of the President, in viewof the proviso to sub-
clause (2) of Article 254 of the Constitution; that when
there is a repugnancy under Article 254 of the Constitution
the doctrine of pith and substance does not apply, and even
if some of the provisions of the State Legislation are in
conflict with some of the provisions of the Central |egisla-
tion, the conflicting provisions of the State | egislation
will be invalid and that, therefore, their applications
under ss. 74 and 80 were maintainable without reference to
the provisions of the Karnataka Act.

For the respondents it was contended that the -Acquisi-
tion Act was made in exerci se of the power under a different
entry and was not on the same subject, therefore, the matter
did not cone within the anbit of Art. 254 of the Constitu-
tion, and that the Acquisition Act having been
616
reserved for consideration under Art. 254(2) and ' having
received the assent of the President, it prevails over the
Parliamentary Act in the State of Karnataka.

On the question: Wether there is repugnancy between the
provisions of ss. 14 and 20 of the Karnataka Contract Car-
riages (Acquisition) Act, 1976 and ss. 74 and 80 of the
Mot or Vehicles Act, 1988 and whether the doctrine of domi-
nant purpose and pith and substance is applicable while
exam ni ng the repugnancy of the two statutes?

Per Msra, J. (Concurring with Sawant, J.)

1. There is no direct inconsistency between the Karnata-
ka Contract Carriages (Acquisition) Act, 1976 and the Motor
Vehi cl es Act, 1988. [631G H]

2.1 Incl. (1) of Art. 254 of the Constitution it has
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been clearly indicated that the conpeting |egislations nust
be in respect of one of the matters enunerated in the Con-
current List. In the instant case, the State Act was an Act
for acquisition and came within Entry 42 of The Concurrent
List. The Parliamentary Act on the other hand is a |egisla-
tion comng within Entry 35 of the Concurrent List. There-
fore, the said two Acts as such do not relate to one comon
head of |legislation enunerated in the Concurrent List.
Clause (2) also refers to the lawwith respect to the sane
matter. [628F;, 629A]

2.2 Repugnancy between two statutes would arise if there
is direct conflict between the two provisions and if the | aw
made by Parlianent and the | aw nade by the State Legislature
occupy the sane field. In the instant case, the State Act
intended to elimnate private operators fromthe State in
regard to contract carriages acquired under the existing
permts, vehicles and ancillary property and with a view to
giving ~effect to a nobnopoly situation for the State Under-
taking nade provision in s. 20. The Parliamentary Act does
not purport to make any provision in regard to acquisition
of contract carriage permits which forned the dom nant thene
or the core of the State Act. Nor does it ins. 73 and s. 74
i ndicate as to who the applicant shall be while laying down
how an application for a contract carriage permt shall be
made and how such/a permt shall be granted. Section 80 of
the Parlianentary Act does contain a |liberalised provision
in the mtter of grant of permts but even then there again
the ancillary provision contained in s. 20 of the State Act
to effectuate acquisition does not directly run counter to
the 1988 provision. [630G 631C
617

There does not thus appear to be any repugnancy ' between
the two Acts for invoking Art. 254 ~of the Constitution.
[ 631D E]

Bar Council of Utar Pradesh v. State of UP. & Anr.,
[1973] 2 SCR 1073; Kerala State Electricity Board v. Indian
Al um ni um Conpany, [1976] 1 SCR 552; Deep Chand v. State of
Utar Pradesh & Os., [1959] 2 Suppl. SCR 8; T. ‘Barai V.
Henry Ah Hoe & Anr., [1983] 1 SCR 905; Hoechst Pharnaceuti -
cals Ltd. & Anr. v. State of Bihar & Ors., [1983] 3 SCR 130;
Zaver bhai Ammidas v. State of Bonmbay, [1955] 1 SCR 799; M
Karunani dhi v. Union of India, [1979] 3 SCR 254 and State of
Karnataka & Anr. v. Ranganatha Reddy & Anr. [1978] 1 SCR
641, referred to
Per Sawant, J:

1. There is no repugnancy in the provisions of ~ss. 14
and 20 of the Karnataka Contract Carriages  (Acquisition)
Act, 1976 and ss. 74 and 80 of the Mdtor Vehicles Act, 1988.
Hence the provisions of Article 254 of the Constitution do
not conme into play. [652F, 636C]

2.1 Wenever repugnancy between the State and  Centra
Legislation is alleged, what has to be first examined is
whether the two |egislations cover or relate to the sane
subject matter. The test for determning the same is to find
out the dominant intention of the two legislations. If the
dom nant intention of the two legislations is different,
they cover different subject matters. If the subject natters
covered by -'.he legislation are thus different, then nerely
because the two legislations refer to sone allied or cognate
subjects they do not cover the sane field. The |egislation
to be on the sane subject matter nmust further cover the
entire field covered by the other. [652C D

A provision in one legislation to give effect to its
donmi nant purpose nmay incidentally be on the sane subject as
covered by the provision of the other |egislation. But such




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 53

partial coverage of the sane area in a different context and
to achieve a different purpose does not bring about the
repugnancy which is intended to be covered by Article
254(2). Both the |egislations nust be substantially on the
same subject to attract the Article. [652F]

Muni ci pal Council Palai v.T.J. Joseph & Os., [1964] 2
SCR 87; Tika Ramji & Ors. etc. v. State of UP. & Os.,
[1956] SCR 393 and State of Karnataka & Anr. etc. v. Ranga-
nat ha Reddy & Anr. etc., [1978] 1 SCR 641, referred to.

618

Ratan Lal Adukia v. Union of India, [1989] 3 SCR 537,
di sti ngui shed.

2.2 In the instant case, the objects and the subject
matters of the two enactnments were materially different. The
Karnataka Act was enacted by the State Legislature for
acquisition of contract carriages under Entry 42 of the
Concurrent List read with Article 31 of the Constitution to
give effect to the provisions of Articles 39(b) and (c)
thereof. 'The MV Act 1988 on the other hand was enacted by
the Parlianent ~under Entry 35 of the Concurrent List to
regul ate —the —operation of the motor vehicles. They thus
occupy different areas. [636C, B-(

2.3 Unlike the MV Act 1988 which was enacted to regul ate
the operation of ‘the notor vehicles, the object of the
Kar nat aka Act was, 'not - only the regulation of the operation
of the notor vehicles. Nor was its object nerely to prevent
the private owners fromoperating their vehicles wth the
exclusive privilege' of such operation being reserved in
favour of the State or the State Undertaking. For if that
were the only object, the sane coul d have been achi eved by
the Transport Undertakings of the State following the spe-
cial provisions relating to State Transport Undertakings in
Chapter [V-A of the Mdtor Vehicle Act, 1939 which was in
operation when the Karnataka Act was brought into force. The
very fact that instead the State undertook the exercise of
enacting the Karnataka Act shows that the object  of the
State Legislature in enacting it was materially different
i.e. to nationalise the contract carriage services in the
State with a view to provide better transport facilities to
the public and also to prevent concentration-of wealth in
the hands of the few and to utilise the resources of the
country to subserve the interests of all. [634DF;, B-(]

3.1 A conparison of the provisions of the W Act, 1939
and M Act, 1988 shows that the latter has nerely replaced
the forner. The special provisions relating to the “State
Transport Undertaki ngs which are contained in Chapter VI of
the MW Act, 1988 are pari-materia with those of Chapter |V-A
of the MV Act, 1939 with only this difference that whereas
under the old Act it was the State Transport - Undertaking
which had to prepare a schenme for running and operating the
transport service by it in relation to any area or ‘route or
portion thereof exclusively, under the new Act such a schemne
has to be prepared by the State Government itself. There is
no difference in the | egal consequences of the schenes under
the two enactnments. Both envisage the operation of the
services by the State Transport Undertaking to the exclusion
of the rest, and cancellation of the existing permts and
conpensation only for the deprivation of the balance of the
period of the permit. No acqui si-

619

tion of the vehicles or the paraphernalia connected wth
such vehicles is envisaged as is the case under the Karnata-
ka Act. [634G 635E-Q

3.2 Section 98 of the MV Act 1988 in terns clearly
states (as did Section 68B of the MV Act 1939) that Chapter
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VI relating to the special provisions about the State Trans-
port Undertaking and the rules’ and orders nade thereunder
shall have effect notw thstanding anything inconsistent
therewith contained in Chapter V or in any other law for the
time being in force or in any instrunent having effect by
virtue of any such law. Sections 74 and 80 relating to the
grant of the contract carriage permt and the procedure in
applying for the grant of such pernmits respectively, are in
Chapter V. This neans that when under Chapter VI, a schene
is prepared by the State Govt. entrusting the contract
carriage services in relation to any area or route or por-
tion thereof, to a State Transport Undertaking to the exclu-
sion---conplete or partial of other persons, the provisions
of ss. 74 and 80 woul d have no application, and the private
transport operators cannot apply for the grant of contract
carriage permts under s. 80 nor can such permts be granted
by the Transport Authority. The MV Act 1988 thus also nakes
a provision for nationalisation of routes, and envisages a
denial | of permits to private operators when routes are so
nationali'sed. Hence it cannot be said that there was a
conflict between the provisions of the Karnataka Act and the
M V. Act, 1988. [637H 638D

4. \Wen the | egislative encroachnent is under considera-
tion the doctrine of pith and substance cones to the aid to
validate a | egislationwhich would otherwise be invalid for
the very want of |egislative conpetence.” Wien the repughancy
between the two | egislations is under consideration, what is
in issue is whether the provision of the State enactnent
t hough ot herw se constitutionally valid, has lost its valid-
ity because the Parlianent has made a legislation with a
conflicting provision on allegedly the sane matter. If it is
open to resolve the conflict between two entries in differ-
ent Lists, viz., the Union and the State List by exanining
t he dom nant purpose and therefore the pith and substance of
the two | egislations, there is no reason why the repugnhancy
under Article 254 of the Constitution between the provisions
of the two legislations under different entries in the sane
List, wviz. the Concurrent List should not be resolved by
scrutinizing the sane by the same touchstone. What is'to be
ascertained in each case is whether the |egislations are on
the sane matter or not. In both cases the cause of conflict
is the apparent identity of the subject matters. The tests
for resolving it therefore cannot be different. [639E-H]

620

Meghraj & Ors. v. Allahrakhiya & Os.,~AIR 1942 FC 27
di stingui shed.

Per K. Ramaswany, J. (Dissenting)

1. Section 14(1) of Karnataka Contract Carriages (Acqui-
sition) Act, 1976 to the extent of prohibiting to make fresh
application for grant of permts to run the contract,/ car-
riages other than those acquired under that Act < -and the
enbargo and prohibition created under s. 20(3) thereof on
the respective Regional Transport Authority in the State of
Karnataka to invite/receive the application to consider the
grant of permts to such contract carriages according to
law, are void. [686C D

2.1 The Parlianment and the legislature of a State derive
their exclusive power to |legislate on a subject/subjects in
List | and List Il of Seventh Schedule to the Constitution
from Art. 246(1) and (3) respectively. Both derive their
power from Art. 246(2) to legislate upon a matter in the
Concurrent List IIl subject to Art. 254 of the Constitution
The entries in the three lists nerely denmarcate the |egisla-
tive field or legislative heads. Their function is not to
confer powers on either the Parliament or the State Legisl a-
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ture. [682E-D]

Subrahmanyam Chettiar v. Mittuswanm Goundan., AIR 1941
FC 47, Covernor General in Council v. The Reliegh |Investnent
Co. Ltd., [1944] FCR 229; Harakchand Ratanchand Banthia v.
Union of India, [1970] 1 SCR 479 AND Union of India v.HS.
Dhillon, [1972] 2 SCR 33, referred to.

2.2 Cause (1) of Art. 254 posits as a rule that in case
of repugnancy or inconsistency between the State Law and the
Union Law relating to the sane matter in the Concurrent Li st
occupying the sane field, the Union law shall prevail and
the State lawwill fail to the extent of the repugnancy or
i nconsi stency whether the Union lawis prior or later in
point of tine to the State law. To this general rule, an
exception has been engrafted incl. (2) thereof, viz.,
provided the State |law is reserved for consideration of the
President and it has received his assent, and then it wll
prevail in that State notwithstanding its repugnancy or
i nconsi stency with the Union | aw  This exception again is to
be read 'subject to the proviso to cl. (2) thereof, which
enpowers - the Parlianment to nake | aw afresh or repeal or
amend, nodify or vary the repugnant State |law and it becane
voi d even though it received President’s assent. [659D F]
621

2.3 The question of repugnancy under Article 254 of the
Constitution arises when the provisions of both laws are
fully inconsistent or are absolutely irreconcilable and it
is inpossible to obey without disobeying ‘the other, or
conflicting results are produced when both ‘the statutes
covering the sane field are applied to a given set of facts.
It matters little whether the provisions fall under one or
other entry in the Concurrent List. The substance of the
same nmatter occupying the sane field by both'the pieces of
the legislation is material and not the form The repugnancy
to be found is the repugnancy of the provisions of the two
 aws and not the predomni nant object of the subject matter of
the two | aws. The proper test is whether effect can be given
to the provisions of both the | aws or whether both the |I|aws
can stand together. |If both the pieces of |egislation dea
with separate and distinct nmatters though of cognate and
allied character repugnancy does not arise. [660A-B; 675B-C,
660C, 674H;, 675A]

Tika Rami v. State of U P., [1956] SCR 393; A S. Krish-
na v. Madras State, [1957] SCR 399; Prem Nath Kaul v.  State
of J &K, [1952] 2 Supp. SCR 273; Bar Council of U P.v. State
of UP., [1973] 2 SCR 1073; Deep Chand v. State ofU P.,
[1959] Supp. 2 SCR 8; State of Orissa v.MA.  Tulloch & Co.,
[1964] 4 SCR 461; State of Assamv. Horizon Union, [1967] 1
SCR 484; State ofJ & Kv.MS. Farooqgi, [1972] 3 SCR . 881;
Kerala State Electricity Board v. Indian Al umnium/ Co.,
[1976] | SCR 552; Basu's Comentary on the Constitution of
India (Silver Jubilee Edition) Volume K 144; d yde Engi neer-
ing Co. v. Cowburn, [1926] 37 CLR 466; Hume v. Palmer,
[1926] 38 CLR 441; Brisbane Licensing Court, [1920] 28 CLR
23; Colvin v. Bradley Bros. Pvt. Ltd., [1943] 68 CLR 151; In
Re Ex Parte Maclean, [1930] 43 CLR 472; Wenn v. Attorney
CGeneral (Victoria), [1948] 77 CLR 84; O Sullivan wv.
Noarl unga Meat Co. Ltd., [1954] 92 CLR 565; O Sullivan v.
Noar | unga Meat Co. Ltd., [1957] AC 1 and Bl ackley v. Devon-
dale Cream (Vic.) Pvt. Ltd., [1968] 117 CLR 253, referred
to.

2.4 Section 14 read with s. 20 of the Acquisition Act
freezed the right of a citizen to apply for and to obtain
permt or special pernmit to run a contract carriage in terns
of the permit and nonopoly to run a contract carriage was
conferred on the S. T.U., Karnataka. But the MV. Act, 1988
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evinces its intention to liberalise the grant of contract
carriage permt by saying in s. 80(2) that the Regiona
Transport Authority "shall not ordinarily refuse to grant
the permt". It also confers the right on an applicant to
apply for and authorises the Regional Transport Authority to
grant liberally contract carriage permt except in the area
covered by s. 80(3) and refusal appears to be an exception
that too, obviously for reasons to be recorded. It may be
622

rejected if the pernmit applied for relate to an approved or
notified route. The MV. Act accords the right, while the
Acqui sition Act, negates and freezes the self-same right to
obtain a permit and to run a contract carriage and prohibits
the authorities to invite or entertain an application and to
grant a permt to run-contract carriage. The Act and the
rel evant rules cover the entire field of naking an applica-
tion in the prescribed manner and directs the Regiona
Transport Authority to grant permit with condition attached
thereto to run contract carriages vide ss. 66(1), 73, 74 and
80. Thus the existence of two sets of provisions in the
Mot or Vehicl es Act 59 of 1988 and Acquisition Act 21 of 1976
is sufficient to produce conflicting results in their opera-
tion in the sane occupied filed. The two sets of provisions
run on collision course, though an applicant may waive to
nmake an application for a permt. Thereby there exists the
operational inconpatibility and irreconcilability of the two
sets of provisions, Sections 14(1) and 20(3) -of the Acquisi -
tion Act are repugnant and inconsistent to ss. 73, 74 and 80
of the Act. By operation of proviso to Art. 254(2) of the
Constitution, the enbargo created by ss. 14(1) and 20(3) of
the Acquisition Act to nake-or invite an application and
injuction issued to Regional Transport Authority prohibiting
to grant contract carriage permt to anyone except to
S.T.U., Karnataka within the State of Karnataka became void.
[ 682H;, 683E]

3.1 The Parliament with a view to |ay down general prin-
ciples makes law or anends theexisting law. The State
Legislature still my feel that its local conditions nay
demand anendnent or nodification of the Central Law. ~ Their
reserve power is Art. 254(2). After making the Act” 59 of
1988 the power of the State Legislature under Art. 254(2) is
not exhausted and is still available to be invoked fromtine
to tinme. But unless it again enacts |law and reserves it for
consideration and obtains the assent of the President
afresh, there is no prohibition for the petitioners to make
applications for the grant of contract <carriage permts
under the Act and consideration and grant or refusal thereof
according to | aw by the concerned Regional Transport Author-
ity. [685E;, 686B]

3.2 The Karnataka State Legislature is, therefore, at
liberty to nake afresh the lawsinmilar to ss. 14(1) and
20(3) of the Acquisition Act with appropriate phraseol ogy
and to obtain the assent of the President. [686B]

4. Parlianment may repeal the State |aw either expressly
or by necessary inplication but Courts would not always
favour repeal by inplication. Repeal by inplication may be
found when the State |aw is repughant or inconsistent with
the Union lawin its scheme or opera:ion. The principle
woul d be equally applicable to a question under
623
Article 254(2) of the Constitution. In the instant case, s.
217(1) of the Union | aw does not expressly repeal ss. 14(1)
and 20(3) of the State law. They are repugnant with the
Union law. [676C-D; 670E-F; 669F]

Zaveribhai v. State of Bonmbay, [1955] 1 SCR 799; M
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Karunani dhi v. Union of India, [1979] 3 SCR 254; T. Barai v.
Henry Ah Hoe, [1983] 1 SCR 905 and M's Hoechst Pharnaceuti -
cals Ltd. v. State of Bihar, [1983] 3 SCR 130, referred to.

5. For the applicability of the principle that specia
law prevails over the general |aw, the special |aw nust be
valid lawin operation. Voidity of law obliterates it from
the statute fromits very inception. In the instant case,
since ss. 14(1) and 20(3) are void the said principle is not
applicabl e. [683F]

Justini ano Augusto De Peidada Barreto v. Antonia Vicente
De Fonseca & O's., [ 1979] 3 SCR 494, distingui shed.

6.1 The doctrine of pith and substance or the predom -
nant purpose or true nature and character of lawis applied
to determ ne whether the inpugned legislation is within the
| egi sl ative conpetence under Arts. 246(1) and 246(3) of the
Constitution, and to resolve the conflict of jurisdiction
If the Act in its pith and substance fails in one List it
must be deemed not to fail in another List, despite inciden-
tal encroachnent and its validity should be determ ned
accordi ngly. The pith and substance rule, thereby, resolves
the problemof overlapping of "any two entries of two dif-
ferent Lists vis-a-vis the Act" on the basis of an inquiry
into the "true nature-and character" of the legislation as a
whol e and tries to find whether the inpugned | aw is substan-
tially within the conpetence of the Legislature which enact-
ed it, even if it incidentally trespasses into the |egisla-
tive field of another Legislature. [680C 677F, 678Al

6.2 The doctrine has no application when the nmatter in
guestion is covered by an entry or entries in the Concurrent
Li st and has occupied the same field both in the Union and
the State Law. It matters little as in which entry or en-
tries in the Concurrent List the subject-matter falls or in
exerci se whereof the Act/provision or provisions therein was
made. The Parlianent and Legislature of the State have
excl usive power to | egislate upon any subject or subjects in
the Concurrent List. The question of incidental or ancillary
encroachment or to trench into forbidden field does not
arise. The determination of its 'true nature and ~character
also is immaterial. [680C D
624
Prafulla Kumar v. Bank of Conmerce, Khul na, AR 1947 PC 60;
State of Bonbay v.F.N Bal sara, [1951] SCR 682; Atiabari Tea
Co.Ltd. v. State of Assam [1961] 1 SCR 809 and Meghraj &
Os. v. Allaharakhiya & Ors., AR 1942 FC 27, referred to.

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 723 of 1989
etc.

(Under Article 32 of the Constitution of India).

G Ramaswany, Additional Solicitor General (N.P.), F.S
Nari man, G L. Sanghi, G Prabhakar, M Rangaswany, ' N.D.B.
Raju, M. C K Sucharita, S.K Agnihotri, P.R Ramashesh
K. R Nagaraja and Ms. Anita Sanghi for the appearing par-
ties.

The foll owi ng Judgnents of the Court were delivered:

RANGANATH M SRA, J. | have the benefit of reading the
judgment prepared by ny esteened brethren Sawant and K
Ramaswany, JJ. Brother Sawant has taken the viewthat s. 20
of the Karnataka Act has not become void with the enforce-
ment of the Mtor Vehicles Act, 1988, while Brother K
Ramaswany has cone to the contrary conclusion. Agreeing with
the conclusion of Sawant, J., | have not found it possible
to concur with Ramaswany, J. Since an interesting question
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has arisen and in looking to the two judgnents | have found
addi ti onal reasons to support the conclusion of Sawant. J.,
| proceed to indicate the same in ny separate judgnent.

These applications under Article 32 of the Constitution
by a group of disgruntled applicants for contract carriage
permts call in question action of the concerned transport
authorities in not entertaining their applications under the
provi sions of the Mtor Vehicles Act, 1988.

Mot or Vehicles Act (4 of 1939) made provision for grant
of contract carriage permts. The Karnataka Contract Car-
riages (Acquisition) Act (Karnataka Act 21 of 1976) received
assent of the President on 11th of March. 1976. but was
decl ared to have cone into force from 30th of January, 1976,
when the corresponding Karnataka O di nance 7 of 1976 had
cone into force. The long title of the Act indicated that it
was an Act to provide for the acquisition of contract car-
riages and for matters incidental. ancillary or subservient
thereto, and the preanbl e stated:

625

"Whereas contract carriages and certain other
categori es of public service vehicles are being operated in
the State in a matter highly detrinental and prejudicial to
public interest;

And whereas with a view to prevent such m suse and
also to provide /better facilities for the transport of
passengers by road and to give effect to the policy of the
State towards securing that the ownership and control of the
material resources of the community are so distributed as
best to subserve the common good and that the operation of
the econom ¢ system does not result in the concentration of
weal th and neans of production to the common detrinent;

And whereas for the aforesaid purposes. it is
considered necessary to provide for the acquisition of
contract carriages and certain other categories of public
service vehicles in the State and for™ matters incidental,
ancillary or subservient thereto ...... "

Section 2 contains the declaration to the follow ng effect:
"It is hereby declared that this Act is for giving effect to
the policy of the State towards securing the  principles
specified in clauses (b) and (c) of Article 39 of the Con-
stitution of India and the acquisition therefore of the
contract carriages and other property referred to in section
4."

Under ss 4 contract carriages owned or operated by
contract carriage operators along with the respective per-
mts and/or certificates of registration, as the case nay
be, vested in the State absolutely free from encunbrances,
and conpensation for such acquisition was provided under the
schene of the Act. Section 14 prohibited application for any
permt or fresh permit or renewal of existing permits for
runni ng of any contract carriage in the State by any private
operator and all pending proceedings in relation to grant or
renewal abated. Consequential provisions were made in ss. 15
and 16 of the Act. Section 20 gave the Corporation the
exclusive privilege of running contract carriages within-the
State to the exclusion of any provision under the 1939 Act.
The vires of the Act was the subject-matter of the decision
of this
626
Court in a group of appeals in the case of the State of
Karnataka & Anr. v. Shri Ranganatha Reddy & Anr., [1978] 1
SCR 641. A Seven Judge Bench upheld the wvalidity of the
statute holding that the inpugned statute was an ’'acqui si-
tion Act’ wthin the anbit of Entry 42 of the Concurrent
Li st under Schedule VIl of the Constitution. The Court took
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note of the fact that even though it may have had sone
incidental inpact on inter-State trade or commerce it did
not suffer fromany lacuna on that count. Since the Act had
been reserved for Presidential assent, to the extent s. 20
made provisions contrary to those in the Mitor Vehicles Act
of 1939, was taken to be valid under Art. 254(2) of the
Constitution.

The Modtor Vehicles Act (59 of 1988) being a Parliamen-
tary legislation was brought into force with effect from
1.7. 1989. Under s. 1(2), the Act extended to the whole of
India and, therefore, the Act becane applicable to the State
of Karnataka by the notification appointing the date of
comencenment of the Act.

The 1988 Act has admittedly liberalised the provisions
relating to grant of permits of every class including con-
tract carriages. Sections 73, 74 and 80 contain the rel evant
provisions in this regard. Wile s. 73 provides for an
application for such-permt, s. 74 contains the procedure
for the 'consideration of the grant and s. 80 contains a
general . ‘provision that the transport authority shall not
ordinarily refuse to grant-an application for permt of any
ki nd made at any tinme under the Act. It is the contention of
the petitioners that wth the enforcement of the Mtor
Vehi cl es Act of 1988 as a piece of central |egislation, the
provi sions of s. 20 of ‘the Karnataka Act becane void to the
extent the state | aw was inconsistent with the provisions of
the 1988 Act and, therefore, by operation of ‘the provisions
contained in Art. 254 of the Constitution, s. 20 stood
abrogated and the schenme of the 1988 Act becane. operative.
The applications of the petitioners for grant of contract
carriage permts were nmintainable and should have been
entertained and disposed of in accordance with the provi-
sions of the 1988 Act.

It is the stand of the respondents, in particular of the
Kar nat aka State Transport Undertaking, that the State Act is
a legislation under a different entry and was not ' on the
sanme subject. Therefore, the matter did not come within the
ambit of Art. 254 of the Constitution. The State Act contin-
ues to hold the field and the transport authorities had
rightly refused to entertain the petitioners’ applications.
627

The question for consideration is: Wiether Art. 254( 1)
of the Constitution applies to the situation in hand and
whet her s. 20 of the Karnataka Act being inconsistent with
the provisions of ss. 73, 74 and 80 of the 1988 Modtor Vehi -
cles Act becane void. It would be convenient to extract the
provisions of Art. 254 of the Constitution at this stage and
recount the background in which such provision was warrant-
ed. It is the comopn case of the parties that wth the
introduction of federalismand distribution of |egislative
powers and accepting a Concurrent List wherein in regard to
specified subjects the Federal and the Federating State
Legi sl atures had power to legislate, a provision of ration-
al i sation becane necessary. Section 107 of the CGovernnent of
India Act, 1935, contained the provision to deal with such a
situation. The Constituent Assenbly accepted a simlar
nmechani sm and added a proviso to clause (2) of Art. 254 to
nmeet the difficulties experienced in the intervening years.
The Article reads thus:

"254(1) If any provision of alaw nade by the
Legislature of a State is repugnant to any provision of a
law nade by Parlianent which Parliament is conpetent to
enact, or to any provision of any existing law with respect
to one of the matters enunerated in the Concurrent List,
then, subject to the provisions of clause (2), the law made
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by Parlianent, whether passed before or after the law made
by the Legislature of such State, or, as the case nay be,
the existing law, shall prevail and the law nmade by the
Legi slature of the State shall, to the extent of the repug-
nancy, be voi d.

(2) Where a | aw made by the Legislature of a State
with respect to one of the matters enunerated in the Concur-
rent List contains any provision repugnant to the provisions
of an earlier |aw nmade by Parliament or an existing law with
respect to that matter, then, the law so nade by the Legis-

| ature of such State shall, if it has been reserved for the
consi deration of the President and has received his assent,
prevail in that State

Provided that nothing in this clause shall prevent

Parliament fromenacting at any tinme any law with respect to
the same matter including a llaw adding to, amendi ng, varying
or repealing the law so made by the Legislature of the
State."

628

Though ~for sone tine there was difference of judicia
opi nion as to-in what situation Art. 254 applies, decisions
of this Court by overruling the contrary opinion have now
concluded the position that the question of repugnancy can
arise only with reference to a legislation falling under the
Concurrent List: Bar Council of Utar Pradesh v. State of
UP. &Anr., [1973] 2 SCR 1073 and Kerala State Electricity
Board v. Indian Al um nium Conpany, [1976] 1 SCR 552.

This Court in Deep Chand v. State of Utar Pradesh &
Os., [1959] 2 Suppl. SCR 8; T. Barai v. Henry Ah Hoe &
Anr., [1983] 1 SCR 905 and Hoechst Pharmaceuticals Ltd. &
Anr. v. State of Bihar & Os., [1983] 3 SCR 130 ‘has laid
down that cl. (1) of Art. 254 | ays down the general rule and
cl. (2) is an exception thereto; the proviso qualifies the
exception. Therefore, while interpreting Art. 254 this
position has to be kept in view The situation of the 1939
Mot or Vehicl es Act being existing | aw and the Karnataka Act
contai ning provision repugnant to that Act with Presidentia
assent for the State Act squarely came within the anbit of
cl. (2) of the Article. That is howthe State Act had  over-
riding effect.

The consideration of the present question has to be
within the ambit of cl. (1) as the State lawis the earlier
| egislation and the Parlianentary Act of 1988 cane |ater and
it is contended that the State |egislation has provisions
repugnant to provisions made in the 1988 Act. There can be
no controversy that if there is repugnancy, the Parliamen-
tary legislation has to prevail and the |aw nade by the
State Legislature to the extent of repugnancy becones void.

In cl. (1) of Art. 254 it has been clearly indicated
that the conpeting | egislations nust be in respect of one of
the nmatters enunmerated in the Concurrent List. The seven-
Judge Bench exanining the vires of the Karnataka Act did
hold that the State Act was an Act for acquisition and came
within Entry 42 of the Concurrent List. That position is not
di sputed before us. There is unanimty at the Bar that the
Motor Vehicles Act is a legislation coning within Entry 35
of the Concurrent List. Therefore, the Acquisition Act and
the 1988 Act as such do not relate to one common head of
| egi sl ati on enunerated in the Concurrent List and the State
Act and the Parlianentary statute deal with different mat-
ters of legislation

The | anguage of cl. (2) is also simlar though applica-
ble in a different situation. Apparently in one sense both
the clauses operate on a sinilar level though in dissinilar
context. In cl. (2) what is rele-
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vant is the words: "with respect to that matter’. A Consti -
tution Bench of this court in Zaverbhai Amaidas v. State of
Bonbay, [1955] 1 SCR 799 enphasi sed that aspect. Venkataranma
Ayyar, J. pointed out:

"The inmportant thing to consider with reference to
this provision is whether the legislationis 'in respect of
the sanme matter’. If the later legislation deals not with
the matters which forned the subject of the earlier |egisla-
tion but with other and distinct matters though of a cognate
and allied character, then Art. 254(2) will have no applica-
tion."

A lot of light relevant to the aspect under considera-
tion is available fromanother decision of a Constitution
Bench of this Court: (M Karunanidhi v. Union of India,
[1979] 3 SCR 254) Atp. 263 of the Reports, it has been said:
"It would be seen that so far as clause (1) of Article 54 is
concerned it clearly lays down that where there is a direct
col l'i sion between a provision of a law nade by the State and
that nade by Parlianment with respect of one of the natters
enunerated in the Concurrent List, then, subject to the
provi sions of clause (2), the State |aw would be void to the
extent of the repugnhancy. This naturally means that where
both the State and Parliament occupy the field contenplated
by the Concurrent List then the Act passed by Parlianent
being prior in point of time will prevail and consequently
the State Act will have to yield tothe Central Act. 1In
fact, the schenme of the Constitutionis a scientific and
equi tabl e distribution of |egislative powers between Parli a-
ment and the State Legislatures. First, regarding the mat-
ters contained in List |, i.e., the Union List to the Sev-
enth Schedule, Parlianment alone is enpowered  to legislate
and the State Legislatures have no authority to make any |aw
in respect of the Entries contained in List |I. Secondly, so
far as the Concurrent List is concerned. both Parliament and
the State Legislatures are entitled to legislate in regard
to any of the Entries appearing therein, but that is subject
to the condition laid down by Article 254(1) - discussed
above. Thirdly, so far as the matters in List Il, i.e./, the
State List are concerned, the State Legislatures alone are
conpetent to |egislate on them and only under certain condi-
tions Parlianent can do so. It is, therefore, obvious that
in such matters repugnancy may result from the follow ng
ci rcumnst ances:

630

1. Where the provisions of a Central Act and a State Act in
the Concurrent List are full.v inconsistent (Enphasis added)
and are absolutely irreconcilable, the Central Act wll
prevail and the State Act will becone void in view of/ the
repugnancy.

2. \Were, however, a |law passed by the State cones into
collision with a | aw passed by Parliament on an Entry in the
Concurrent List, the State Act shall prevail to the ' extent
of the repugnancy and the provisions of the Central Act
woul d becone void provided the State Act has been passed in
accordance with clause (2) or Article 254.

3. Were a | aw passed by the State Legislature while being
substantially wthin the scope of the entries in the State
Li st entrenches upon any of the Entries in the Central List
the constitutionality of the | aw may be upheld by invoking
the doctrine of pith and substance if on an analysis of the
provisions of the Act it appears that by and large the |aw
fails wthin the four corners of the State List and en-
trenchnent, if any, is purely incidental or inconsequenti al
4. \Where, however, a |law nmade by the State Legislature on a
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subj ect covered by the Concurrent List is inconsistent wth
and repugnant to a previous |aw nmade by Parliament, then
such a law can be protected by obtaining the assent of the
President wunder Article 254(2) of the Constitution. The
result of obtaining the assent of the President would be
that so far as the State Act is concerned, it will prevail
in the State and overrule the provisions of the Central Act
in its applicability to the State only. Such a state of
affairs will exist only until Parlianent may at any tine
make a | aw adding to, or anmending, varying or repealing the
law nade by the State Legislature under the provision to
Article 254."

In Deep Chand v. State of Uttar Pradesh, supra, this
court had pointed out that repugnancy between two statutes
would arise if there was direct conflict between the two
provisions and if the |aw made by Parlianent and the |aw
made by the State Legislature occupied the same field.

It has already been stated that the State Act intended to
eli-
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m nate private operators fromthe State in regard to con-
tract carriages acquired under the existing permts, vehi-
cles and ancillary property and with a viewto giving effect
to a nonopoly situation for the State wundertaking made
provision in s. 20/for excluding the private operators. The
1988 Act does not purport to nmake any provision in regard to
acquisition of contract carriage permts which forned the
domi nant theme or the core of the State Act. Nor does it in
s. 73 or s. 74 indicate as to who the applicant shall be
whi l e | ayi ng down how an application for a contract carri age
permt shall be made and how such a pernit shal |l be granted.
Section 80 of the 1988 Act does contain-a liberalised provi-
sion in the matter of grant of permits but here again it has
to be pointed out that the ancillary provision contained in
s. 20 of the Acquisition Act to effectuate acquisition does
not directly run counter to the 1988 provision

Section 20 of the State Act creates a nonopoly situation
in favour of the State undertaking qua contract carriages by
keeping all private operators out of the filed. = Since ss.
73, 74 and 80 of the 1988 Act do not contain-any provision
relating to who the applicants for contract carriages can or
should be, and those sections can be applied wthout ~any
difficulty to the applications of the State undertaking, and
there does not appear to be any repugnancy between the two
Acts for invoking Art. 254 of the Constitution. A provision
in the State Act excluding a particular class of people for
operating contract carriages or |aying down qualifications
for themwould not run counter to the rel evant provisions of
the 1988 Act.

A nunber of precedents have been cited at the hearing
and those have been exam ned and even sonme which “were not
referred to at the bar. There is no clear authority in
support of the stand of the petitioners--where the State |aw
i s under one head of legislation in the Concurrent List; the
subsequent Parlianentary legislation is under another head
of legislation in the sane List and in the working of the
two it is said to give rise to a question of repugnancy.

The State Act had done away with the private operators
gua contract carriages within the State. It is true that the
1988 Act is applicable to the whole of India and, therefore,
is also applicable to the State of Karnataka in the absence
of exclusion of the State of Karnataka fromits operation
But as has been pointed out already, there is no direct
i nconsi stency between the two and on the facts placed in the
case there is no necessary invitation to the application of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 53

cl. (1) of Art. 254 of the Constitution.
632
The wit petitions fail and are dism ssed.

SAWANT, J. This group of petitions raises a conmmon

guestion of law viz. whether the Mdtor Vehicles Act, 1988
(hereinafter referred to as the MW Act 1988) has inmpliedly
repeal ed the Karnataka Contract Carriages (Acquisition) Act,
1976 (hereinafter referred to as the Karnataka Act).
2. The petitioners claima declaration that the provisions
of Sec. 14 and 20 of the Karnataka Act are invalid because
of their repugnancy with the provisions of the M/ Act, 1988,
and a direction to respondent nos. 2 and 3, nanely the
Karnat aka State Transport Authority and the Karnataka Re-
gional Transport Authority respectively, to consider their
applications for the grant of contract <carriage permts
under Sec. 74 and 80 of the MV Act, 1988, without reference
to the provisions of the Karnataka Act. The precise question
that falls for consideration, therefore, is whether there is
a repugnancy between the two | egislations.

3. The Karnataka Act, as-its title shows, was enacted to
provide for the acquisition of contract carriages and for
matters incidental, ancillary and subservient thereto. It
was enacted under Entry 42 of the Concurrent List read with
Article 31 of the Constitution, in furtherance of Article
39(b) and (c) thereof. This is evident from the preanble,
and Section 2 of the Act. The preanble states that since the
contract carriages and certain other categories of public
service vehicles ‘were being operated in the State in a
manner highly detrinental and prejudicial to public inter-
est, it was necessary to prevent the m suse, and to provide
better facility for the transport of the passengers by road.
It was al so necessary to give effect to the policy of the
State towards securing that the ownership and control of the
material resources of the community were so distributed as
best to subserve the conmon good and that the operation of
the economc systemdid not result - in the concentration of
wealth and neans of production to the comon detrinent. To
effectuate the said intention it was consi dered necessary to
enact the legislation. Section 2 of the Act makes a decl ar a-
tion in the follow ng words:

"It is hereby declared that this Act is for giving effect to
the policy of the State towards securing the principles
specified in Causes (b) and (c) of Article 39 of the Con-
stitution of India and the acquisition therefor  of the
contract carriages and other property referred to in Section
4."
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Under Section 4 of the Act every contract carriage owned
or operated by contract carriage operator along wth the
permt or the certificate of registration or both as the
case my be, vested in the State CGovernnent absolutely and
free fromall encunbrances. Further, all rights, title and
interest of the contract carriage operators in the ' lands,
bui I di ngs, workshops and ot her places and all stores, in-
strunents, machinery, tools, plants, apparatus and other
equi pments used for the nmintenance, repair of, or otherw se
in connection with the service of the contract carriage as
the State CGovernment may specify in that behalf and al
books of accounts, registers, records and all other docu-
ments of whatever nature relating to the contract carriages
vested in the State Governnent absolutely and free from al
encunbrances, and all the said property was deenmed to have
been acquired for public purpose. Section 6 provided for
paynment of conpensation for the acquisition of all the said

property.
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Since the avowed object of the Act was two fold, namely
(i) to prevent the nmisuse of the operation of the contract
carriages and to provide better facilities for the transport
of passengers, and (ii) to give effect to the policy under-
lying Causes (b) and (c) of Article 39 of the Constitution
it was al so necessary to prevent the issue of fresh permts
or renewal of the existing permts for running the contract
carriages in the State to any private individual. Hence,
Section 14 provided for a prohibition of the issue of fresh
permit or renewal of the existing permit to any individua
or the transfer of such permt to anyone except to the State
CGovernment or the Corporation which it may establish under
the Karnataka State Road Transport Corporation Act, 1950. To
nake an alternative arrangenent for running the contract
carriages and to prevent both the misuse of the permits as
wel | as concentration of wealth in the hands of a few indi-
vidual s, Section 20 of the Act provided that all contract
carriage-permts granted or renewed till then would stand
cancel | ed ‘and the Corporation alone would be entitled to the
grant or renewal of the said permts to the exclusion of al
ot her persons, and that applications from persons other than
the Corporation for the grant of such permt shall not be
ent ert ai ned.

In State of Karntaka & Anr. etc. Vv. Shri Ranganat ha
Reddy & Anr. etc., [1978] 1 SCR 641 this Court upheld the
validity of the said Act holding, anong other things, that
the Act was for acquisition of property and was in the
public interest and for a public purpose. The Act, according
to the Court, had nationalised the contract transport serv-
ice in the State and that was al'so for a public purpose as
declared in the Act. It was also observed that if  Articles
38 and 39 are to be given
634
effect to, then the State has progressively to assunme the
predom nant and direct responsibility for setting up new
i ndustrial undertaki ngs which woul dal so i nclude devel opnent
of transport facilities. The State has al so to becone agency
for planned national devel opnent, and the socialistic pat-
tern of society as the national objective required that
public utility services should be in the public sector. The
acquisition of road transport undertaking by the State,
therefore, undoubtedly served the public purpose.

4. It is thus clear fromthe provisions of the Karnataka
Act that the whole object of the Act is to nationalise the
contract carriage service in the State with-a view to put an
end to the abuse of the contract carriage services by the
private operators and to provide better transport facilities
to the public, and also to prevent concentration of. the
wealth in the hands of the few and to utilise the resources
of the country to subserve the interests of all. To secure
the objective of the Act, it was al so necessary to"-prohibit
the grant of the contract carriage permits to private  indi-
viduals and to reserve themexclusively to the State ' Under-
taking which was done by Sections 14 and 20 of the Act.
Unlike the MV Act 1988, which is admttedly enacted by the
Parlianment under Entry 35 of the Concurrent List, to regu-
| ate the operation of the notor vehicles, the object of the
Karnat aka Act is not only the regulation of the operation of
the motor vehicles. Nor is its object merely to prevent the
private owners fromoperating their vehicles with the exclu-
sive privilege of such operation being reserved in favour of
the State or the State Undertaking. For if that were the
only object, the same coul d have been achi eved by the Trans-
port Undertakings of the State follow ng the special provi-
sions relating to State Transport Undertakings in Chapter
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I V-A of the Motor Vehicles Act, 1939 which was in operation
when the Karnataka Act was brought into force. The very fact
that instead, the State undertook the exercise of enacting
the Karnataka Act shows that the object of the State Legis-
lature in enacting it was materially different. This is also
obvious fromthe various provisions of the enactnent pointed
out above.

5. It is for this reason that the contention advanced by
the petitioners that the object of the Karnataka Act and
that of the MW Act, 1988 is the sane and that both of them
occupy the sane field, cannot be accepted. A conparison of
the provisions of the W Act, 1939 (AOd Act) and MW Act,
1988 (New Act) further shows that the latter has nerely
replaced the forner. Al that it has done is to wupdate
sinplify and rationalize the aw on the subject. For this
purpose it has made i nportant provisions in the follow ng
matters, namely:
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"(a) rationalisation of certain definitions with additions
of certai'n new definitions of new types of vehicles;

(b) Stricter —procedures relating to grant of driving |Ii-
cences and the period of validity thereof;

(c) laying down of standards for the conponents and parts of
not or vehi cl es;

(d) standards for anti-pollution control devices;

(e) provision for issuing fitness certificates or vehicles
al so by the authorised testing stations;

(f) enabling provision for updating the systemof registra-
tion marks;

(g) liberalised schenes for grant of stage carriage permts
on non-nationalised routes, all India Tourist permts and
al so national permts for goods carriages;

(h)y, (i), (j), (K, (1) ..........

6. The special provisions relating to the State Trans-
port Undertakings which are contained in Chapter VI of the
new Act are pari materia with those of Chapter |IV-A of the
old Act, with only this difference that whereas under the
old Act it was the State Transport Undertaking which had to
prepare a schenme for running and operating the transport
service by it inrelation to any area or route or ~ portion
t hereof exclusively, under the new Act such a schene has to
be prepared by the State Governnent itself.  There is no
difference in the |egal consequences of the schenes under
the two enactnments. Both envisage the operation of the
services by the State Transport Undertaking to the exclusion
of the rest, and cancellation of the existing pernits and
conpensation only for the deprivation of the bal ance of the
period of the permt. No acquisition of the vehicles or. the
paraphernalia connected with such vehicles is envisaged as
is the case under the Karnataka Act.

It is also not correct to say that the new Act, i.e. MW
Act 1988 incorporates a special policy of liberalisation for
private sector operations in the transport field. W see no
such provision in the Act nor was any pointed out to us. The
provisions with regard to the grant of
636
permts under both the old and the new Act are the sanme. In
any case there is no provision for liberalisation of the
grant of contract carriage permts in favour of the private
individuals or institutions so as to come in conflict wth
t he Karnataka Act.

7. Thus the Karnataka Act and the MV Act, 1988 deal with
two different subject matters. As stated earlier the Karna-
taka Act is enacted by the State Legislature for acquisition
of contract carriages under entry 42 of the Concurrent |ist
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read with Article 31 of the Constitution to give effect to
the provisions of Articles 39(b) and (c) thereof. The MV Act
1988 on the other hand is enacted by the Parlianent wunder
entry 35 of the Concurrent list to regulate the operation of
the notor vehicles. The objects and the subject matters of
the two enactnments are materially different. Hence the
provisions of Article 254 do not cone into play in the
present case and hence there is no question of repugnancy
bet ween the two | egislations.

8. Shri Narinman, the | earned counsel for the petitioners
however, contended that the provisions of Section 14 and 20
of the Karnataka Act were in direct conflict with the provi-
sions of Sections 74 and 80(2) of the MV Act 1988. According
to him while the Regional Transport Authority (RTA) is
enjoined by the provisions of Section 74 read with Section
80(2) of the MV Act 1988, ordinarily not to refuse to grant
an application for permt of any kind, the provisions of
Section 14 and 20 of the Karnataka Act prohibit any person
fromapplying for, and any officer or authority from enter-
taining ‘or-granting, application for running any contract
carriage in the State. Thus there'is a direct conflict
bet ween the two | egi sl ations, and since the MW Act 1988 is a
later legislation, operating in the same area, it should be
deened to have inpliedly repeal ed the provisions of Section
14 and 20 of the Karnataka Act, even if the latter Act had
received the assent of the President. This is so because of
the proviso to sub-clause (2) of Article 254 of the Consti-
tution.

This contention proceeds on the footing that the two
| egi sl ati ons occupy the sane fiel'd. As has been pointed out
earlier, the objects of the two legislations are —materially
different. The provisions of Sections 51 and 57 of the old
Act further correspond to provisions of Sections 74 and 80
of the new Act. The Karnataka Act had received the assent of
the President inspite of the provisions of Sections 51 and
57 of the old Act. The assent of the President, further as
stated by the respondents, was taken by way of ~‘abundant
precaution, although the subject nmatters of the ‘two Acts
were different. The provisions of Sections 14 and
637
20 of the Karnataka Act were incidental and necessary to
carry out the main object of the said Act. Wthout the -said
provisions, the object of the said Act would have been
frustrated. In the case of State of Karnataka & Anr. FEtc.
v..Ranganat ha Reddy & Anr. Etc., (supra) while repelling the
contention that there was a |egislation encroachment by the
Kar nat aka Act because it inpinged on the subject of Inter-
State Trade & Commerce in the Union List as it provided al so
for acquisition of transport carriages running. . on -inter-
state routes, this Court in para 32 of the Judgnent has
observed as foll ows:

R It (the Karnataka Act) is not an Act which  deals
with any Inter-State Trade and Conmerce. Even assuming for
the sake of argument that carriage of passengers from one
state to the other is in one sense a part of the InterState
Trade and Commrerce, the inpugned Act is not one which seeks
to legislate in regard to the said topic. Primarily and
al nost wholly it is an Act to provide for the acquisition of
contract carriages, the Intra-State permts and the other
properties situated in the State of Karnataka. In pith and
substance it is an Act of that kind. The incidental en-
croachment on the topic of inter-state trade and comerce

even assuming there is sone, cannot invalidate the Act. The
MW Act 1939 was enacted under Entry 20 of List Ill of Sched-
ul e Seven of the CGovernnent of India Act 1935 corresponding
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to Entry 35 of List Ill of the Seventh Schedule to the
Constitution. The subject being in the Concurrent List and
the Act having received the assent of the President, even
the repugnancy, if any between the Act and the Mdtor Vehi -
cles Act stands cured and cannot be a ground to invalidate
the Act. Entry 42 of List 111 deals wth acquisition of
property. The State has enacted the Act

mai nly under this entry ...... "

(enphasi s suppli ed)

According to ne these observations should put an end to
any controversy on the subject, nanely, whether the two
Legi sl ations are enacted under two different entries in the
Concurrent List, and whether they occupy different areas or
not .

I am al so unable to appreciate the contention that the
provi sions of Sections 14 and 20 of the Karnataka Act are in
conflict wth the provisions of Sections 74 and 80 of the
New M Act 1988. Section 98 of the MV Act 1988 in terns
clearly states (as did Section 68B of the
638
MW Act 1939) that Chapter VI relating to the special provi-
sions about the State Transport Undertaking and the rules
and orders made thereunder, shall have effect notw thstand-
ing anything inconsistent therewith contained in Chapter V
or in any other law for the time being in force or in any
i nstrunment having effect by virtue of any such |aw. Sections
74 and 80 relating to the grant of the contract carriage
pernmit and the procedure in applying for the grant of such
permts respectively, \are in Chapter V. This means that when
under Chapter VI, a schene is prepared by the State Govt.
entrusting the contract carriage services in relation to any
area or route or portion thereof, to  a State Transport
Undertaking to the exclusion--conplete or partial of other
persons, the provisions of Sections 74 and 80 would have no
application, and the private transport operators cannot
apply for the grant of contract -carriage permts under
Section 80 nor can such permits be granted by the Transport
Authority. In other words, the MWW Act 1988 also  nakes a
provision for nationalisation of routes, and envisages a
denial of permits to private operators when routes are so
nati onal i sed. Hence it is not correct to say that there is a
conflict between the provisions of the two Acts.

9. It was then contended that when there is a repugnancy
bet ween the | egislations under Article 254 of the Constitu-
tion, the doctrine of pith and substance does not apply, and
even if some of the provisions of the inmpugned State |egis-
lation are in conflict with sone of the provisions of the
Central legislation, the conflicting provisions of the State
legislation will be invalid. In support of this contention,
reliance was placed on two decisions one of the Federa
Court in the case of Meghraj & Ors. v. Allahrakhiya & Os.,
29 AIR 1942 FC 27 and the other of the Privy Council ‘report-
ed in AIR 34 1947 PC 722 confirm ng the forner.

The Federal Court in the above decision has observed
that when a provincial Act is objected to as contravening
not Section 100 but Section 107(1) the Govt. of India Act
1935 (corresponding to Article 254(1) of the Constitution)
the question of the pith and substance of the inpugned Act
does not arise. In that case, the validity of the Punjab
Restitution of Mrtgage Lands Act was challenged on the
ground that sone of its provisions were repugnant to certain
provisions of the Contract Act and of the Civil Procedure
Code. The Court held that there was no repugnancy between
the |l egislations. But while holding so, the Court made a one
sentence observation as follows: "In the judgment of the
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High Court there is sone discussion of the question of the
"pith and substance" of the Act; but that question does not
639

arise as objection is taken not under Section 100 of the
Constitution act but Sec. 107." There is no discussion on
the point. The argunents, if any advanced on the question
are neither reproduced nor dealt wth. The observation
further was not necessary for the decision in that case,
since as is pointed out above, the Court had held that there
was no repughancy between the two statutes since they cov-
ered two different subject nmatters. Hence the issue as to
whet her the inpugned Punjab Restitution of Mrtgage Lands
Act was valid because the pith and substance of the Act
covered an area different fromthe one covered by the Con-
tract Act and the G vil Procedure Code, did not fall for
consi deration before the Court. What is nore, when the
matter went in appeal before the Privy Council, the said
poi nt was not even renptely referred to and | find no obser-
vation in 'the judgnent either confirmng, or dissenting from
the said observations. This being the case the said observa-
tions cannot —be regarded as nore than general in nature.
They are not even an obiter-dicta nmuch less are they the
rati o decidendi of the case Hence the said observations do
not have a binding effect.

Even otherwise, | amof the viewthat not to apply the
theory of pith and substance when the repugnancy between the
two statutes is to be considered under Article 254 of the
Constitution, would be illogical when the sanme doctrine is
applied while considering whether there is an ‘encroachment
by the Union or the State |l egislature or a subject exclu-
sively reserved for the other. Wen the Ilegislative en-
croachment is under consideration the doctrine of pith and
substance cones to the aid to validate a legislation which
woul d otherwi se be invalid for the very want of |[|egislative
conpet ence. Wen the repugnancy between the two | egislations
is under consideration, what is in issue is whether the
provi sion of the State enactnent though otherwi se constitu-
tionally valid, has lost its validity because the Parlianment
has made a legislation with a conflicting provision on
allegedly the same matter. If it is open to resolve the
conflict between two entries in different Lists, “viz. the
Union and the State List by exam ning the dom nant purpose
and therefore the pith and substance of the two |egisla-
tions, there is no reason why the repugnancy between the
provisions of the two |egislations under different entries
in the sane List, viz. the Concurrent List should  not be
resol ved by scrutinizing the same by the same touchstone.
What is to be ascertained in each case is whether the | egis-
| ations are on the sane subject matter or not. In both cases
the cause of conflict is the apparent identity of the sub-
ject nmatter. The tests for resolving it therefore cannot be
di fferent.
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10. | may in this Connection refer to some of the —au-
thorities relied upon by the parties. In Minicipal Counci
Palai v.T.J. Joseph & Ors., [1964] 2 SCR 87 this Court had
to consider the repugnancy between the presol ution passed by
the appellant Minicipal Council in exercise of the powers
vested in it under Section 286 and 287 of the Travancore
District Mnicipalities Act 1941, and the provisions of
Section 42 of the Travancore-Cochin Mtor Vehicles Act 1950
which cane into force on January 5, 1950, providing for the
use of a public bus stand constructed for Stage Carriage
buses starting fromand returning to the Minicipal linmits or
passing through its limts.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 53

The respondent operators challenged the resolution of
the Council by contending that the provisions of Sections
286 and 287 of the Municipalities Act stood repealed by
inmplication by virtue of the provisions of Section 42 of
Travancore- Cochin Mtor Vehicles Act, 1950. That Section
read as foll ows:

"Governnent or any authority authorised in this behalf by
Covernment nmay, in consultation with the |ocal authority
having jurisdiction in the area concerned, determ ne places
at which notor vehicles may stand either indefinitely or for
a specified period of time, and may deternine the places at
which public service vehicles may stop for a longer tine
than is necessary for the taking up and setting down of
passengers. ' '’

The High Court accepted the contention of the respondents
and allowed the Wit Petition. In appeal against the said
decision, this Court discussed the |law relating to the
repugnancy between two | egislations by referring to various
deci ded cases foreign as well as Indian. The Court pointed
out that in Dawv. The Metropolitan Board of Wrks, [1862]
142 ER 1104 after stating the general principles of con-
struction, the Court there had said that when the |egisla-
tion was found dealing with the same subject matter in two
Acts, so far as the later statute derogates from and is
inconsistent wth/'theearlier one, the legislature nust be
held to have intended to deal in the |ater statute with the
same subject matter which was within the anmbit of the earli-
er one. This Court further observed that in that case the
English Court was concerned withthe statutes which covered
nore or | ess the same subject matter and had the sanme object
to serve. That decision further had kept open the  question
whet her the powers conferred upon one authority by an earli -
er Act, could continue to be exercised by that authority
after the enactnent of a provision- in a subsequent |aw which
641

conferred w de powers on another  authority which would
i ncl ude sone of the powers conferred by the earlier statute
till the new authority chose to exercise the powers con-
ferred upon it. Referring to the case of The Great Centra
Gas Consuners Co. v. Carke, [1863] 143 ER 331 the Court
observed that the foundation of that decision was that the
| ater statute was a general one whereas the previ ous one was
a special one and, therefore, the special statute had to
give way to the later general statute.

Referring to the case of Goodwin v. Phillips, [1908] 7
CLR 16 the Court observed that the doctrine of inplied
repeal was well recognised, and that repeal by inplication
was a convenient formof legislation and that by using this
device, the legislature nmust be presuned to intend to
achi eve a consistent body of |law. The Court then went on to
say that it is undoubtedly true that the |egislature can
exercise the powers of repeal by inplication, but it is an
equally well-settled principle of law that there is a  pre-
sunption agai nst an inplied repeal. Upon the assunption that
the legislature enacts laws with a conpl ete know edge of al
existing laws pertaining to the same subject, the failure to
acid a repealing clause indicates that the intent was not to
repeal existing legislation. This presunption is rebutted if
the provisions of the new Act are so inconsistent with the
old ones that the two cannot stand together. Then the Court
referred to the follow ng observations frompage 631, para
311 of Crawford on Statutory Construction
"There nust be what is often called 'such a positive repug-
nancy between the two provisions of the old and the new
statutes that they cannot be reconciled and made to stand
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together’. In other words they nmust be absolutely repugnant
or irreconcilable. Qherwise, there can be no inplied
repeal  ..... for the intent of the legislature to repea

the old enactnent is utterly |acking."
The Court then referred to the observations made in Croshy
v. Patch, 18 Calif. 438 quoted by Crawford "Statutory Con-
struction" p. 633 to point out the reasons of the rule that
an implied repeal will take place in the event of clear
i nconsi stency or repughancy. The said observations are as
fol | ows:
"As laws are presumed to be passed with deliberation, and
with full know edge of all existing ones on the sanme sub-
ject, it is but reasonable to conclude that the Legislature,
in
642
passing a statute, ~did not intend to interfere wth or
abrogate any former law relating to the same matter, unless
the repugnancy between the twoi's irreconcil able. Bowen v.
Lease, 5 H Il 226. It is a rule, says Sedgwi ck, that a
general . ‘statute wi thout negative words will not repeal the
particul ar_ provisions of a forner one, unless the two acts
are irreconcilably inconsistent. 'The reason and phil osophy
of the rule’, says the author, 'is, that when the mnd of
the |l egislator has been turned to the details of a subject,
and he has acted uponit, a subsequent statute in genera
terns, or teating the subject in a general manner, and not
expressly contradicting the orginal act, shall not be con-
sidered as intended to affect the nore particular or posi-
tive previous provisions, unless it is absolutely necessary
to give the latter act such a construction, in order that
its words shall have any neaning at all."
The Court then pointed out that for inplyinga repeal the
next thing to be considered is whether the tw statutes
relate to the same subject matter and have the sane purpose
The Court in this connection quoted the foll owi ng passage at
page 634 from Craw ord:
"And, as we have already suggested, it is essential 'that the
new statute covers the entire subject matter of ‘the old;
otherwise there is no indication of the intent of the’l egis-
lature to abrogate the old |law. Consequently, the |ater
enactment will be construed as a continuation of® the old
one."
(enphasi s suppl i ed)
These observations are very naterial for considering the
guestion wth which we are concerned in the present case,
nanely whether the doctrine of pith and substance is ap-
plicabl e while exam ning the repugnancy of the two statutes.

The Court then stated that the third question to be
consi dered was whether the new statute purports. to replace
the old one inits entirety or only partially, and the Court
observed that where replacenent of an earlier statute is
partial, a question Iike the one, which the Court did not
choose to answer in Daw s case (supra) would arise for
decision. The Court also stated that it has to be remenbered
that at the basis of the doctrine of inplied repeal is the
presunption that the |egislature which nust be deened to
know the existing law did not intend to create any confusion
in the law by retaining conflicting provi-
643
sions on the statute book and, therefore, when the court
applies this doctrine, it does no nore than give effect to
the intention of the |egislature ascertained by it in the
usual way, i.e., by exam ning the scope and the object of
the two enactnents, the earlier and the later.

The Court then referred to its earlier decision in Deep
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Chand v. State of UP. & Os., [1959] 2 SCR 8 and pointed
out that in that case the following principles were laid
down to ascertain whether there is repugnancy or not:

1. \Whether there is direct conflict between the two provi-
si ons;

2. Whether the legislature intended to | ay down an exhaus-
tive code in respect of the subject matter replacing the
earlier |aw
3. Wiether the two | aws occupy the sane field.

The Court then referred to Sutherland on Statutory Construc-
tion (Vol. 13rd Edn. p. 486) on the question of "repeal of
special and local statutes by general statutes”. The para-
graph reads as foll ows:

"The enactnent of a general |aw broad enough in its scope
and application to cover the field of operation of a specia

or local statute will generally not repeal a statute which
[imts its operation to a particular phase of the subject
covered by the general law, or to a particular locality
within the jurisdictional scope of the general statute. An
inmplied ‘repeal of prior statutes will be restricted to
statutes of the sane general nature since the legislature is
presumed to have known of the existence of prior special or
particular legislation, and to have contenplated only a
general treatnment ~of the subject-matter by the genera

enactment. Therefore, where the |ater general statute does
not propose an irreconcilable conflict, the prior specia

statute will be construed as remaining in effect as a quali -
fication of or exception to the general |aw "

The Court, however, hastened to add that there is no rul e of
law to prevent repeal of special and |local ~ statute by a
| ater general statute and therefore, where the provisions of
the special statute are wholly repugnant to the  genera

statute, it would be possible to infer that the specia

statute was repeal ed by the general enactnent. However, the
Court observed that where it is doubtful whether the specia

statute
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was intended to be repealed by the general statute, the
Court should try to give effect to both the enactnents as
far as possible, since the general statute applies to all
persons and localities within its jurisdiction and scope as
di stingui shed fromthe special one which inits operation is
confined to a wparticular locality. Were the repealing
effect of a statute is doubtful, the statute is to be
strictly construed to effectuate its consistent” operation
with previous legislation as observed by Sutherland on
Statutory Construction. The Court also approved of the
observations of Suleman J., in Shyamakant Lal v. Ranbhajan
Singh, [1939] FCR 193 that repugnancy nust exist. in  fact,
and not depend nerely on a possibility. After discussing the
principles of repugnancy as above, the Court answered the
guestion that fell for consideration before it in favour of
the Municipal Council by observing as follows:

"It seens to us however, clear that bearing in mnd
the fact that the provisions of s. 72 of the Travancore
Cochin Motor Vehicles Act were intended to apply to a nuch
wi der area than those of ss. 286 and 287 of the Travancore
District Municipalities Act it cannot be said that s. 72 was
intended to replace those provisions of the Travancore
Distt. Muinicipalities Act. The proper way of construing the
two sets of provisions would be to regard s. 72 of the
Travancore- Cochin Mdtor Vehicles Act as a provision inconti-
nuity with ss. 286 and 287 of the Travancore District Minic-
ipalities Act so that it could be availed of by the appro-
priate authority as and when it chose. In other words the
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intention of the legislature appears to be to allowthe two
sets of provisions to co-exist because both are enabling
ones. \Were such is the position, we cannot inply repeal
The result of this undoubtedly would be that a provision
which is added subsequently, that is, which represents the
latest wll of the legislature will have an overriding
effect on the earlier provision in the sense that despite
the’ fact that sone action has been taken by the Muinicipa
Council by resorting to the earlier provision the appropri-
ate authority may neverthel ess take action under s. 72 of
the Travancore Cochin Mdtor Vehicles Act, the result of
whi ch woul d be to override the action taken by the Minicipa
Council under s. 287 of the District Municipalities Act. No
action under section 72 has so far been taken by the Govern-
ment and, therefore, the resolutions of the Minicipal Coun-
cil still hold good.  Upon-this viewit is not necessary to
consi der certain other points raised by |earned counsel."
645

It wouldthus appear fromthis decision that the Court
held there that the allegedly conflicting provisions of
Travancore Cochin Mdtor Vehicles Act were intended to apply
to much wi der area than the relevant provisions of the
Distt. Minicipalities Act and, therefore, it could not be
said that the provisions of the Motor " Vehicles Act were
intended to replace the provisions of Minicipalities Act.
The Court also held that the proper way of - construing the
two sets of provisions would be to regard the conflicting
provi sions of the Mdtor Vehicles Act as provisions in conti-
nuity with the rel evant provisions of the Municipalities Act
so that it could be avail ed of by the appropriate  authority
as and when it chose. The Court, therefore, read ‘into the
rel evant provisions, the intention of the [legislature to
allow the two sets of provisions to co-exi'st because both
were enabling ones, and in such ~circunstances no repea
could be inplied. The Court also rested the said decision by
relying on the fact that since no action was taken by the
Government under the rel evant provisions of the Mdtor Vehi-
cles Act, till such tine as the action was taken under the
said provisions, the Minicipal Council could act under the
provi sions of the Minicipalities Act.

VWhat is inmportant fromour point of view, is the view
taken in that case that when repugnancy is alleged between
the two statutes, it is necessary to exam ne whether the two
| aws occupy the sane field, whether the new or the |ater
statute covers the entire subject matter of-the ol d, whether
legislature intended to Ilay down an exhaustive code in
respect of the subject nmatter covered by the earlier law so
as to replace it inits entirety and whether the earlier
special statute can be construed as remaining in effect as a
qualification of or exception to the later general |aw,
since the new statute is enacted knowing fully “well the
exi stence of the earlier law and yet it has not repealed it
expressly. The decision further lays down that for exanining
whet her the two statutes cover the sane subject matter, what
is necessary to examine is the scope and the object of the
two enactnents, and that has to be done by ascertaining the
intention in the usual way and what is nmeant by the usua
way is nothing nore or less than the ascertainnent of the
dom nant object of the two | egislations.

In Ratan Lal Adukia v. Union of India, [1989] 3 SCR 537
the conflict was between the provisions of Section 80 of the
Rai | ways Act 1890 as anended by the Railways (Anendrment) Act
1961 on the one hand and the provisions of Section 20 of the
Code of Civil Procedure, 1908 and section 18 of the Presi-
dency Snmall Causes Courts Act 1882, on the other. Section 80
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of the Railways Act before its anmendnent had
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provided that a suit for conpensation for loss of Ilife or
injury to a passenger or for loss, destruction and deterio-
ration of animals or goods, would lie where the passengers
or the animals or goods were booked through over the Rail-
ways of two or nore Railway Adnministrations, against the
Rai |l way Administration fromwhich the passengers and the
goods were booked or against the Railway Administration on
whose railway the loss injury, destruction or deterioration
occurred. By the amendnent of 1961, the aforesaid provisions
of Section 80 were changed and such a suit was mnade nmain-
tainable--(a) if the passenger or the animals or goods were
booked from one station to another on the railway of the
same Railway Adm nistration, against that Railway Adm nis-
tration. (b) if they were booked through over the railway of
two or nore Railway Admnistrations, against the Railway
Admi ni stration fromwhich they were booked or against the
Rai |l way Admi nistration on whose railway the destination
station ‘lay or the |loss etc. occurred. It was further pro-
vided that in either of these two cases the suit may be
instituted in a court having jurisdiction over the place at
whi ch the passenger or the goods were booked or the place of
destination or over the place in which the destination
station lies or the loss etc. occurred. Thus the changes
brought about by the amendnent were significant. The old
section did not deal with the liability of clainms in respect
of goods etc. carried by single railway. It only concerned
itself with themwhen they were carried by nore than one
railway and provided that the suit for lossof such goods
could he brought against either the Railway Admnistration
with which the booking was nmade or against the  Railway
Admi nistration of the delivery station. The old section
further did not speak of the places where such suits ' could
be | aid. The choice of the forumwas regul ated by section 20
of the Code of Civil Procedure or section 18 of the Presi-
dency Snall Causes Courts, as the 'case may be. The anmendnent
of the section however, nade a departure in this  respect,
nanmely, it also naned the place where such suits could be
instituted and it is with this change the decision in ques-
tion was concerned. Confirmng the High Court’s view, the
Court held that the new Section 80 prevailed over the provi-
sions of Section 20 of the Code of G vil Procedure and of
Section 18 of the Presidency Small Causes Courts Act. ~The
Court took the viewthat in view of the fact that the provi-
sions of the new Section 80 as well as the relevant provi-
sions of the Code of Cvil Procedure and the Presidency
Smal | Causes Courts Act dealt with the same subject matter,
nanely, the forumfor suits, and since the new  Section 80
was a special provision relating to special suits  against
the Railway Adm nistration the special provisions would
prevail over the general provisions. The Court also stated
that Section 80, |looking into its earlier history

647

and the other changes which were brought in it, was a code
in itself dealing with the relevant subject nmatter, and
therefore, it repealed the provisions of Section 20 of the
Code of Civil Procedure and of Section 18 of the Presidency
Smal | Causes Courts Act by necessary inplication. The Court
al so held that since the provisions of the |atter two gener-
al statutes related to territorial jurisdiction of «courts
and since the amendment to Section 80 also dealt wth the
same subject, but in case of only suits for conmpensation
agai nst the Railway, Section 80 being the special statute
should be deenmed to have supplanted the general statutes
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like the Code of Civil Procedure and general provisions of
section 20 of the Code and Section 18 of the Presidency of
Smal | Causes Courts Act.

It wll thus be apparent that in that case the provi-
sions which were in conflict related to the same subject
matter wunlike in our case. The provisions with regard to
application and grant of permits in Sections 14 and 20 have
nothing in conmon with the provisions of Sections 74 and 80
of the Mdtor Vehicles Act 1988. The former provisions are
ancillary to giving effect to the acquisition and nationali -
sation of the road transport within local territorial |im
its. The later provisions are general in nature and in
furtherence of the object of the Act whichis to regulate
transport. The subject matters of both the statutes and the
object of the two sets of provisions are, therefore, materi-
ally different. |In our case both the statutes can stand
together. The legislative intent is clear. Since, further,
the Parlianment had enacted the later statute knowing fully
wel | the existence of the earlier statute and yet it did not
expressly repeal it, it will be presuned that the Parlianent
felt that there was no need to repeal the said statute.

In Ch. Tika Ranji & Ors. etc. v. State of UP. & Os.,
[1956] SCR 393 what fell for consideration was the alleged
repugnancy between the U.P. Sugarcane (Regul ation of Supply
and Purchase) Act 1953 and two Notifications issued by the
State CGovernnent under it on Septenber 27, 1954 and Novenber
9, 1955 on the one hand, and |Industries (Devel oprent &
Regul ation) Act 1951 and the Essential” Commodities Act 1955
and the Sugar Cane Control Order 1955 issued under it on the
other. The Court has stated there that no question of repug-
nancy under Article 254 of the Constitution can-arise where
Parlianmentary legislation and State legislation occupy
different fields and deal with separate and distinct matters
even though of a cognate and allied nature, and whereas in
that case there was no inconsistency in the actual terns of
the Act enacted by Parliament and the State Legislature, the
test of repugnancy woul d be whether Parlianentary
648
and the State Legislature in legislating under an Entry in
the Concurrent List exercised their powers over the sane
subject matter or whether the |aws enacted by Parlianent
were intended to be exhaustive so as to cover the entire
field.

The Court then referred to three tests of inconsistency
or repugnancy listed by N cholas on p. 303 -2nd Edn. of his
Australian Constitution, nanely, (1) there may be inconsi st-
ency in the actual ternms of the conpeting statutes, (2)
though there may be no direct conflict, a State |law may be
i noperative because the Common Wealth Law, or the Award of
Conmon Wealth Court is intended to be a conplete exhaustive
code, (3) even in the absence of intention, the conflict may
ari se when both State and Common Wealth Law seek to exercise
their powers over the same subject matter. The Court . al so
guoted w th approval, observations of the Calcutta Hi gh
Court in GP. Stewart v.B.K Roy Choudhary, AIR 1939 Cal.
628 on the subject which are as foll ows:

"It is sonetinmes said that two | aws cannot be said
to be properly repugnant unless there is a direct conflict
between them as when one says "do" and the other "don't",
there is no true repugnancy according to this view, if it is
possible to obey both the |aws. For reasons which we shal
set forth presently, we think that thisis too narrow a
test: there may well be cases of repugnancy where both [|aws
say "don’t" but in different ways. For exanple, one |law may
say, "No person shall sell liquor by retail, that is, in
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gquantities of less than five gallons at a tine" and anot her
law nay say, "No person shall sell liquor by retail, that
is, in quantities of less than ten gallons at a tinme". Here,
it is obviously possible to obey both [ aws, by obeying the
nore stringent of the two nanely the second one; yet it is
equal Iy obvious that the two | aws are repugnant, for to the
extent to which a citizen is conpelled to obey one of them
the other, though not actually disobeyed, is nullified"

"The principle deducible fromthe English cases, as
from the Canadi an cases, seens therefore to be the same as
that enunciated by Issacs, J.in the Australian 44 hours case
(37 CLR 466) if the dom nant |aw has expressly or inpliedly
evinced its intention to cover the whole field, then a
subordinate law in the sane field is repugnant and therefore
i noperative. Wether and to what extent in a
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gi ven case, the dom nant | aw evinces such an intention nust
necessarily depend on-the | anguage of the particular |aw'
The Court 'al so approved the observations of Sulaiman, J. in
Shyanmakant Lal v. Rarnbhajan Singh, (supra) on the subject
whi ch are-as follows:

"When the question is whether a Provincial |egisla-
tion is repugnant to an existing Indian |aw, the onus of
showi ng its repugnancy and the extent to which it is repug-
nant should be on/'the party attacking its validity. There
ought to be a presunption in favour of its wvalidity, and
every effort should be made to reconcile themand construe
both so as to avoid their being repugnant to each other; and
care should be taken to see whether the two do not really
operate in different fields wthout encroachnment. Further
repugnancy nmust exist in fact, and not depend nerely on a
possibility. Their Lordships can discover no adequat e
grounds for holding that there exists repugnancy between the
two laws in districts of the Province of Ontario where the
prohi bitions of the Canadi an Act-are not and may never be in
force: (Attorney-General for Ontario v. Attorney-Ceneral for
the Domi nion, [1896] AC 348).

11. Referring to the case in hand; the Court then stated
that there was no question of any inconsistency in the
actual terns of the two Acts. The only questions that arose
there were whether the Parlianent and the State Legislature
sought to exercise their powers over the sane subject matter
or whether the |aws enacted by Parlianent were intended to
be a conpl ete exhaustive code, or in other words, expressly
or inpliedly evinced an intention to cover the whole field.
The Court then conpared the provisions of Industries (Devel -
opnent and Regul ation) Act, 1951 as anended by Act XXVI of
1953, the Essential Commodities Act X of 1955 and the Sugar
Control order 1955 issued thereunder with the U P. Act’/ and
Order of 1954 issued by the State Governnent thereunder. By
conparing the inpugned State Act with the Central - Act of
1951 as anended by the Act, 1953, the Court held that the
Central Act related to sugar as a finished product while the
State |l egislation covered the field of sugar cane. Thus the
fields of operation of the two legislations were different
and hence there was no repugnancy between the Central Act
and the State Act. It was also further pointed out there
that even assuming that sugar cane
650
was an article or class of articles relatable to the sugar
i ndustry within the neaning of Section 18(g) of the Centra
Act, no order was issued by the Central Governnent in exer-
cise of the powers vested in it under that Section, and
hence no question of repugnancy could ever arise because
repugnancy rmust exist in fact and not depend nerely on a
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possibility. The possibility of an Order under Section 18(Q)
being i ssued by the Central Governnent woul d not be enough
The existence of such an Order would be the essential pre-
requi site before any repugnancy could ever ari se.

12. As far as the Essential Conmodities Act, 1955 was
concerned, the Court pointed out that the Parlianent was
well within its powers in legislating in regard to sugar
cane, and the Central Government was also well wthin its
powers in issuing the Sugar Cane Control Order, 1955 because
all that was in exercise of the concurrent powers of |Iegis-
lation wunder Entry 33 of List 111. That, however, did not
affect the legislative conpetence of the U P. State Legisl a-
ture to enact the law in regard to sugar cane and the only
guestion which had to be considered was whether there was
any repugnancy between the provisions of the Essentia
Commodities Act and the State legislation in that behalf.
The Court then pointed out that-the State Governnent did not
at all provide for the fixation of mnimmprice for sugar
cane. Neither had it provided for the regulation of novenent
of sugar. cane as was done by the Central Governnment in
Clauses (3) and (4) of the Sugar Cane Control Order 1955.
Li kewi se, the provision contained in Section 17 of the State
Act in regard to the payment of sugar cane price (as fixed
by the Central CGovt.) and the recovery thereof as if it was
an arrear of land revenue, did not find its place in the
Central Covernnent Sugar Cane Control Order 1955. The provi-
sions in the two legislations were, therefore, rmutually
excl usive and did not inpinge upon each other. By referring
to the provisions of Central Government Sugar Cane Contro
Order 1955 and the U.P. CGovt. Sugar Cane (Regulation and
Purchase) Order 1954 issued under the respective statutes,
the Court pointed out that none of those provisions also
overl| apped. The Centre was silent with regard to sone of the
provi si ons whi ch had been enacted by the State and the State
was silent with regard to sone of the provisions which had
been enacted by the Centre. There was no repugnancy whatever
bet ween t hose provisions, and neither the State Act 'nor the
rules flamed thereunder as well as the State Government’s
Order issued under it, trenched upon the field covered by
the Essential Commodities Act. The Court therefore held that
since there was no repugnancy between the two, the provi-
sions of Article 254(2) of the Constitution did not -cone
into play. The Court then considered
651
whet her the repealing Section 16 of the Essential Comuodi -
ties Act and clause 7 of the Sugar Cane Control Order 1955
had repealed the State Act to the extent nentioned therein
Section 16(1)(b) provides as follows:

"16(1) The followi ng | aws are hereby repeal ed- -

(a) x X X X

(b) any other law in force in any State i nmedi ately before
the commencenent of this Act in so far as such law controls
or authorises the control of the production, supply and
distribution of, and trade and commerce in, any essentia
conmodi ty".

The contention was that the expression "any other |[|aw'
covered the inpugned State Act which was in force in the
State immediately before the comencenent of the Essentia
Commodities Act in so far as it controlled or authorised the
control of production, supply and distribution of and trade
and comerce in sugar cane (which was), an essential comod-
ity wunder the Central Act and C ause (7) of the Sugar Cane
Control Order. The contention advanced on behal f of the U P
State was that under the proviso to Article 254(2), the
power to repeal a | aw passed by the State Legislature was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 53

incidental to enacting a lawrelating to the sane matter as
is dealt with in the State legislation and that a statute
which nerely repeals a | aw passed by the State Legislature
wi t hout enacting substantive provisions on the subject would
not be wthin the proviso, as it could not have been the
intention of the Constitution that on a topic wthin the
concurrent sphere of the legislation, there should be a
vaccum The Court observed that there was considerable force
in the said contention and there was much to be said for the
view that a repeal sinpliciter was not within the scope of
the proviso. The Court however, stated that it was not
necessary to give its decision on the said point as the
petitioner in that case would fail on another ground. The
Court then observed that while the proviso to Article 254(2)
does confer on Parlianment a power to repeal a | aw passed by
the State Legislature, that power is, under the ternms of the
provi so, subject to certain limtations. It is limted to
enacting ‘a laww th respect to the sane matter adding to,
anmendi ng, ~ varying or repealing a "law so nade by the State
Legi slature”. The law referred to here is the law nmentioned
in the body of Article 254(2). It is-a |law made by the State
Legislature with reference to a matter in the Concurrent
Li st containi ng provisions repugnant to an earlier |law made
by
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Parlianment and with the consent of the President. It is only
such a |l aw that could be altered, anended or repeal ed under
the proviso. The inpugned Act was not-a law relating to any
matter, which is the subject of an earlier ||egislation by
Parliament. 1t was a substantive |aw covering a field not
occupi ed by Parlianment, and no question of its containing
any provisions inconsistent with a | aw enacted by Parlianent
could therefore arise. To such a law, the proviso had no
application and Section 16(1)(b) of Act X of 1955 and cl ause
7(1) of the Sugar Cane Control Order 1955 nust, in this
view, be held to be invalid. (Sic).

13. The aforesaid review of (the authorities makes it
cl ear that whenever repugnancy between the State and Centra
Legislation is alleged, what has to be first examined is
whether the two |egislations cover or relateto the sane
subject matter. The test for determning the same is the
usual one, nanely, to find out the dom nant intention of the
two legislations. If the domnant intention, i.e. the pith
and substance of the two legislations is different, they
cover different subject matters. If the ~subject mtters
covered by the legislations are thus different,; then nerely
because the two legislations refer to sone allied or cognate
subj ects they do not cover the sane field. The legislation
to be on the sane subject matter nmust further . cover’ the
entire field covered by the other. A provision in one |egis-
lation to give effect to its dom nant purpose nmay i nciden-
tally be on the sane subject as covered by the provision of
the other legislation. But such partial coverage of the sane
area in a different context and to achieve a different
pur pose does not bring about the repugnancy which is intend-
ed to be covered by Article 254(2). Both the |egislations
nmust be substantially on the sane subject to attract the
Article.

14. In this view of the matter | amof the view that
there is no repugnancy in the provisions of Sections 14 and
20 of the Karnataka Act and Sections 74 and 80 of the MW/ Act

1988. The petitions nust therefore fail and are hereby
di smissed with costs.
ORDER

15. In view of the decision of the majority the Wit
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Petitions stand disnmi ssed and the rule in each is discharged
with costs.
K. RAMASWAMY, J. 1. Despite ny deep respect to ny

| earned brother, | express ny inability to persuade nyself
to agree with the result proposed in the draft judgments of
ny brot hers.
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The notoriety of open and uninhibited m suse of contract
carriage as stage carriages in picking up and setting down
the passengers en route the route for hire or reward sabo-
taging the economic, efficient and co-ordinated transport
service by the respective State Transport Undertakings (for
short, "the S.T.U") had been taken cognizance of by the
Karnataka State Legislature. It provided the renmedy naking
the Karnataka Contract Carriages (Acquisition) Act (21 of
1976), for short, "the Acquisition Act" by taking aid of the

Entry 42, List 1l (Concurrent List) of the Seventh Schedul e
to the Constitution and Articles 31, 39(b) and (c) of the
Constitution. ~ It was reserved for consideration and has

received " the assent of the President on March 11, 1976. It
came into force with effect fromMrch 12, 1976. Section
3(g) of the Acquisition Act defines "Contract Carriage" as
one covered under s. 2(4) of the Mdtor Vehicles Act (4 of
1939), for short, "the Repealed Act" including public serv-
ice vehicle defined under s. 63(6), etc. s. 3(a) defines
"acqui red property"--nmeans the vehicles and other inmovable
and novable property vesting in the State Governnent under
s. 4 thereof. The Acquisition Act excluded tourist vehicles,
notor cabs, etc. Section 4 declares that on and from the
notified date, every contract carriage alongwth permt or
certificate of registrationor both, lands,  buildings,
wor kshop, etc. shall stand vested in the State Governnent
free from encunbrances. Section 6 provides nachinery to
determ ne the anount for the vesting of the acquired proper-
ty under s. 4. Section 14 which is relevant for the purpose
of this case read thus:

"Fresh permt or renewal of the existing permt barred-
Except as otherw se provided in this Act--

(1) No person shall on or after the comencenent of this Act
apply for any permit or fresh permt or for renewal” of an
existing permt for the running of any contract carriage .in
the State; and

(2) every application for the grant of a pernit or fresh
permt or for the renewal of the existing pernit ~and al
appeal s or revisions arising therefromrel ating thereto made
or preferred before the commencenent of this Act and pendi ng
in any Court or with any Oficer, Authority or Tribuna
constituted under the Mtor Vehicles Act shall abate."

A reading thereof manifests its unequivocal declaration'that
on and
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from the date of vesting viz., March 12, 1976, the 'statute
prohibits any person to apply for, any fresh permt or
renewal of an existing permt to run any contract carriage
in that State and all applications, appeals or revisions
pendi ng before the appropriate authority as on the notified
date, statutorily declared to have been abated. Section 20
decl ares by enpl oyi ng non-obstenti clause in sub-s. (1) that
notwi t hstanding anything in the repealed Act wth effect
fromMarch 12, 1976 all contract carriage pernmits granted or
renewed in respect of any vehicle other than a vehicle
acquired wunder the Acquisition Act, or belonging to the
S.T.U., Karnataka; or referred toin s. 24 thereof shal
stand canceled. Sub-s. (2) accords with mandatory |anguage
that the S.T.U "shall be entitled for or renewal of con-
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tract carriage pernmts to the exclusion of all other per-
sons" and sub-s. (3) prohibits by enploying a negative
| anguage that "no officer or authority shall invite any

application or entertain any such application of persons
other than the Corporation (S.T.U.) for grant of permt or
the running of the contract carriage.” By conjoint operation
of ss. 14 and 20, the right of any person other than S. T.U.
Karnataka to apply for and to obtain any permt or renewal
of an existing permit to run a motor vehicle as a contract
carriage has been frozen and issued statutory injunction
restraining the authority concerned fromeither inviting or
entertaining any application fromhimfor the grant or
renewal of contract carriage pernmt. Mnopoly to obtain
permt or renewal to run contract carriage was conferred on
S.T.U., Karnataka. The constitutional validity of the Acqui-
sition Act was upheld by this Court in State of Karnataka v.
Ranganat ha Reddy, [1978] 1 SCR 64 1. The contention that the
Acqui sition Act fails under Entry 42 of List | of Seventh
Schedule 'to the Constitution, viz., inter-state trade and
commerce ~and that therefore the State Legislature |[|acked
conpetence to make the Acquisition Act was negatived. It was
held that in pith and substance, it is an act of acquisition
of the contract carriages falling in Entry 42 of List |I11I.
It was further held that the effect of operation of ss. 14
and 20 is incidental or ancillary to the acquisition. Having
received the assent of the President, it is saved by Art.
254(2) of the Constitution. Wen an attenpt to obtain renew
al or fresh special permits to run contract carriages taking
aid of s. 62(1) or s. 63(6) respectively of the repeal ed Act
4 of 1939 was made on the ground that the Acquisition Act
had saved their operation, this Court in Secretary, RT.A,
Bangalore v. P.D. Sharma, AIR 1989 SC 509 held that by
operation of ss. 14 and 20(3), a public service vehicle be
it a contract carriage or stage carriage for which tenmporary
permits wunder ss. 62(1) and 63(6) were issued and were in
force on January 30, 1976 are not entitled to fresh pernts
and exclusive nonopoly to run contract carriages was given
to S.T.U., Karnataka.
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2. The Motor Vehicles Act, 1988 (Act 59 of 1988), for
short, "the Act", came into force with effect fromJuly 1
1989. Section 2(7) defines 'contract carriage . Section 2(8)
defines 'notor vehicle' or ’vehicle' to nean any nechani cal-
Iy propelled vehicle adapted for use upon road whether the
power of propulsion is transmtted thereto froman externa
or internal source and includes a chasis to which a body has
not been attached and a trailer ..... Section 2(34) de-
fines ’'public place’ to nmean, a road, street, way or other
pl ace whether a thoroughfare or not, to which the public
have a right of access and includes any place or stand at
whi ch passengers are picked up or set down by a stage car-
riage. Section 2(35) defines 'public service vehicle to
nmean, any motor vehicle used or adapted to be used for the
carriage of passengers for hire or reward, and includes

a ..... , contract carriage and stage carriage. Section
2(47) defines 'transport vehicle' to nean, a public service
vehicle ..... , or a private service vehicle. Chapter V

deals with Control of Transport Vehicles, s. 66 nmandates an
owner of a nmotor vehicle to obtain pernmit to run it in
accordance with the conditions of a permt thus:

"(1) No owner of a nmotor vehicle shall use or permt the use
of the vehicle as a transport vehicle in any public place
whet her or not such vehicle is actually carrying any passen-
gers or goods save in accordance with the conditions of a
permt granted or countersigned by a Regional Transport
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Authority or any prescribed authority authorising him the
use of the vehicle in that place in the manner in which the
vehicle is being used."

(Enphasi s suppli ed)

(The provisos are not necessary for the purpose of this
case. Hence omtted)

Section 73 requires himto make an application for permt of
a contract carriage with particulars specified therein

Section 74 deals with grant of contract carriage permt.
Sub-s. (1) thereof provides that "subject to provisions of
sub-s. (3), a Regional Transport Authority may, on an appli-
cation made to it under s. 73, grant a contract carriage
permt in accordance wth the application or wth such
nodifications as it deems fit or refuse to grant such a
permt, provided that no such pernit shall be granted in
respect of any area not specified in the application." Sub-
s. (2) enpowers the Regional Transport Authority to inpose
any one or nore conditions enunerated therein to be attached
to the permt, the details thereof are redundant. Sub-s. (3)
enpowers ‘a State
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CGovernment, when directed by the Central Governnment, to
[imt the number of contract carriages generally or a speci-
fied type as may be fixed in the notification published in
this behalf for their operation on the <city routes. The
details are al so not necessary for the purpose of this case.
Under s. 80(1), an application for a permt of any kind nay
be made at any tinme. Sub-s. (2) posits that  "a Regiona

Transport Authority shah not ordinarily refuse to grant an
application for permt of any kind nade at any tinme under
this Act." (Enphasis Supplied). The proviso are omtted as
not being relevant. The petitioners have applied under ss.
73, 74 and 80 of the Act for grant ~of contract carriage
permits. Placing reliance on ss. 14 and 20 of the Acquisi-
tion Act, the concerned authorities have refused to enter-
tain their applications. Calling themin question the above
wit petitions have been filed under Art. 32 of the Consti-
tution.

3. The contention of Sri Narinman, |earned senior counse
for the petitioners, is that the object of the Act” is to
liberalise grant of contract carriages which do not ply —on
any particular routes. Contract carriage defined under s.
2(7) of the Act is a public service vehicle wthin the
neaning of s. 2(35) of the Act. Section 66 obligates the
owner to obtain pernmits to run contract carriages. Section
14(1) read with s. 80(1) accords the right to the petition-
ers to apply for, and enjoins the authorities under s. 80(2)
to consider and to grant permits to run public service
vehicl es as contract carriages. Section 217(1) repeal ed al
the |aws, save such of the |aws which are not inconsistent
with the provisions of the Act. The operation of ss. 14 and
20 of the Acquisition Act is inconsistent with ss. 74 and 80
of the Act. Gant of permt to run contract <carriage 1is
covered by Entry 35 of List Ill of the Seventh Schedule.
Though, the Acquisition Act was nade under Entry 42 of List
1l and has received the assent of the President, by opera-
tion of s. 74 read with s. 80 and s. 2 17, the operation of
ss. 14 and 20 becane void under proviso to Art. 254(2).
Sections 14 and 20 al so stood repealed by inplication. The
authorities are, hereby, enjoined to consider the petition-
ers’ applications for grant of contract carriage permts as
per the provisions of the Act and the relevant rules. M.
Sanghi, |earned senior counsel for the S.T.U., Karnataka,
contended that the Acquisition Act was made in exercise of
the power under Entry 42 of List IIl of Seventh Schedule to
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the Constitution. Its constitutional validity was upheld by
this Court. It does not occupy the sane field as under the
Act. The Acquisition Act, having been reserved for consider-
ation wunder Art. 254(2) and has received the assent of the
President, it prevails over the Act in the State of Karnata-
ka. The Acquisition Act is a "special law' in juxtaposition
to the general |aw under the
657
Act. The argunent of M. Sanghi, though apparently at first
blush is alluring and attractive, but on a deeper probe, |
find i nsurmountable difficulties in his way to give accept-
ance to them The main questions are whether ss. 14 and 20
of the Acquisition Act and ss. 73, 74 and 80 of the Act 1is
"in respect of the sanme matter" and whether the Act evinces
its intention to occupy the sane field.

4. At the cost of repetition, it may be stated that ss.
49 to 51 and the relevant rules under the Repealed Act
govern the grant of contract carriage permts and in partic-
ular the rigour inposed ins. 50 thereof is absent in the
Act. The Acquisition Act ainmed to acquire the contract
carriages. They stood vested in the State Governnent under
s. 4. Incidental and ancillary thereto, the operation of the
exi sting permts or seeking renewal thereof and the pendency
of the proceedings i'n that regard either by way of an appli-
cation or in appeal or-in revision, having statutorily been
declared wunder s. 14(2) to have been abated, the right to
obtain permts or special permts afresh or renewal thereof
to run contract carriages or stage carriages after expiry of
the term has been frozen to all citizens. Exclusive nonopo-
ly to obtain permts or of the renewal to run them has been
given to the S.T.U., Karnataka. On and from March 12, 1976,
s. 20(3) prohibits the authorities concernedto invite or
entertain an application or to grant or renew the permits to
a contract carriage or special permt, except to the S T.U.
Kar nat aka. The non-obstenti clause makes clear any cloud of
doubts of the applicability of the repealed Act 4 of 1939.
After the receipt of the assent of the President, though it
is inconsistent wth the Repealed Act, its operation is
saved by Art. 254(2) of the Constitution. Sections 73 'and 74
read with s. 80 of the Act gives to an applicant the right
to apply for and to obtain, and obligates the Regional
Transport Authority to grant permt to run-any public serv-
ice vehicle as contract carriage throughout the country
including the State of Karnataka. Though, s. 80(1) gives
di scretionary power to grant permt but sub-s. (2) of s. 80
mani fests that refusal to grant contract carriage pernits
appears to be an exception for stated grounds and obviously
for reasons to be recorded.
4A. Constitutionalismis the alter to test on its anvil/ the
constitutionality of a statute and Art. 254 is the sole
fountain source concerning a State lawin the Concurrent
List. Article 254(1) deals with inconsistency of |aw made by
Parliament and the |aw made by the Legislature of a State.
Gl ause (1) adunbrates that the existing law, if it is repug-
nant with the |aw made by the Parlianment, subject to the
provisions of cl. (2), the law nade by the Parlianent wheth-
er passed before or after the | aw nade by the Legi sl ature of
such state, or, as the case
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may be, the existing |law shall prevail and the |law nade by
the Legislature of the State shall, to the extent of repug-

nancy, be void. Cause (2) deals with the law nade by the
Legislature of a State with respect to one of the matters
enunerated in the Concurrent List contains any provision
repugnant to the provisions of an earlier law nmade by the
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Parlianment or an existing one "with respect to that nmatter”,
then the | aw so nade by the Legislature of such State shall
if it has been reserved for the consideration of the Presi-
dent and has received his assent, prevails in that State;
provided that nothing in this clause shall prevent Parlia-
ment fromenacting "at any time any law with respect to the
same matter’ ', including a | aw adding to, anmending, varying
or repealing the l|aw so made by the Legislature of the
State.

(Enphasi s suppli ed)

5. In a federal systemlike ours, there are two streans
of law, viz., Union and State. At times, the citizen sub-
jected to both of laws Central and State will find incon-
sistency between the obligations inposed on him by those
laws or finds variance to avail both laws. In fact, both the
Union and State Legi sl atures are conpetent to make |l aws on a
subj ect enunerated in the Concurrent List. We are not con-
cerned  in this case with regard to Union List or State List.
it is quite possible that while legislating upon the sub-
ject, they m ght end up in handing down inconsistent |aw and
the observance of one law may result is non-observance of
the other. The citizenwill, in such a situation, be at a
loss to decide whichof the two |aws he should follow To
resolve the inconsi'stency, in other words, to bring about
operational wuniformty Constitution presses into Service
Art. 254. Its forerunner is s. 107 of ~ the Governnent of
India Act, 1935. Both the Parlianent and a State Legi slature
derive their power only under Art. 254 and Art. 246(2) to
| egislate concurrently on the subjects enunerated in the
Concurrent List. The enuneration of the subjects in the
Concurrent List is only for demarcation of | egislative heads
or distribution of the subject/subjects over which the
Parliament and the State Legi sl ature have conpetence to make
| aw. However, paranouncy has been accorded to the Union Law,
maki ng provision in Art. 254 firstly as to what woul d happen
in case of repugnancy between the Central and the State | aw
in the concurrent field and secondly resolving such a con-
flict. The reason is that there are certain matters / which
cannot be allocated exclusively either to the Parlianent or
to a State Legislature and for which, though often it is
desirable that the State Legislature should make a provision
in that regard. Local conditions necessarily vary from State
to State and the State Legislature ought to have the power
to adopt general legislation to neet the particular  circum
stances of a State. It is equally necessary that the
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Parliament should al so have plenary jurisdictionto enable
it in some cases to secure uniformty in the main principles
of law throughout the country or in other matters to  guide
and encourage the States’ efforts and to provide renedies
for mschiefs arising in the State sphere extending or
liable to extent beyond the boundaries of a single State.
The subjects Ilike the Indian Penal Code, Civil Procedure
Code, Crimnal Procedure Code, Labour Laws, the Mtor Vehi-
cles Act, etc. occupy this area. The essential condition for
the application of Art. 254(1) is that the existing |law or a
| aw made by the Parlianment subsequent to State |aw, nust be
with respect to one of the matters enunerated in the Concur-
rent List. In other words, unless it is shown that the
repugnancy is between the provisions of a State | aw and an
exi sting or subsequent |aw or anmended |aw etc. of the Par-
liament in respect of the sane specified natter, Art. 254
woul d be inapplicable,

6. The Court has to examine in each case whether both
the legislations or the relevant provisions therein occupy
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the sanme field with respect to one of the matters enunerated
in the Concurrent List and whether there exists repugnance
between the two | aws. The enphasis laid by Art. 254 is "with
respect to that matter". Cause (1) of Art. 254 posits as a
rule that in case of repugnancy or inconsistency between the
State law and the Union law relating to the same matter in
the Concurrent List occupying the sane field, the Union |aw
shall prevail and the State lawwi |l fail to the extent of
the repugnancy or inconsistency whether the Union law is
prior or later in point of time to the State law. To this
general rule, an exception has been engrafted in cl. (2)
thereof, wviz., provided the State lawis reserved for con-
sideration of the President and it has received his assent,

and then it will prevail in that State notwithstanding its
repugnancy or inconsistency with the Union law. This excep-
tion again is to be read subject to the proviso to cl. (2)

thereof, which enpowers the Parlianent to nake | aw afresh or
repeal ~or amend, nodify or vary the repugnant State |aw
which 'wil'l becone void even though it received President’s
assent. I'n short, cl. (1) |lays down a general rule; cl. (2)
is an exception to cl. (1) and proviso qualifies that excep-
tion. The premise is that thelaw made by the Parlianent is
paramount and Union and State |aw nmust relate to the same
subject matter inthe Concurrent List. It is, thus, nade
clear that the Parlianent can al ways, whether oprior or
subsequent to State law, nmake a | aw occupied by the State
aw. An absurd or an incongruous or ~irreconcilable result
would energe if two'inconsistent laws or particular provi-
sions in a statute, each of equal validity, could coexist
and operate in the sanme territory.
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7. Repugnhancy between the two pieces of |egislation
generally speaking, neans that conflicting results are
produced when both Ilaws are applied to the sane @set of
facts. Repugnancy arises when the provisions of both [|aws
are fully inconsistent or are absolutely irreconcilable and
that it is inpossible to obey wthout disobeying the other
Repugnancy woul d ari se when conflicting results are produced
when both the statutes covering the sane field are applied
to a given set of facts. The Court should, therefore, make
every attenpt to reconcile the provisions of the -apparently
conflicting enactnents, and woul d gi ve harnoneous construc-
tion. There is no repugnancy unless the two Acts or provi-
sions are wholly inconpatible with each other or ~the two
woul d | ead to absurd result. The purpose of determning the
inconsistency is to ascertain the intention of the Parlia-
ment which would be gathered froma consideration of the
entire field occupied by the State Legislature. The proper
test is whether the effect can be given to the provisions of
both the |aws or whether both the |Iaws can stand together
There is no repughaney if these two enactnents relate to
different fields or different aspects operating in the same
subject. In nmy considered views, Art. 254 was engrafted in
the Constitution by the rounding fathers to obviate such _an
absurd situation. The reason is obvious that there is  no
provision in the Constitution that the law nmde by the
Parliament is to be void by reason of its inconsistency with
the law made by the Legislature of a State. It may be dif-
ferent if the State lawis only to supplenent the |law made
by the Parliament. If both the Iaws w thout trenching upon
another’'s field or colliding with each other harnobneously
operate, the question of repugnancy does not arise. It s
also axiomatic that if no |law made by Parlianent occupies
the field, the State Legislature is always free to make | aw
on any subject/subjects in the Concurrent List IIl of the
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Seventh Schedul e of the Constitution

8. It is seen that the Acquisition Act was made in
exerci se of the power under Entry 42 of the Concurrent List
and ss. 14 and 20 thereof are integral part of the Acquisi-
tion Act. Undoubtedly, they are consequential or ancillary
to s. 4 thereof. It had received the assent of the Presi-
dent. But after the Act was brought on statute, the question
ener ges whether there exists no repugnancy between ss. 14(1)
and 20(3) of the Acquisition Act in juxtaposition to ss.
66(1), 73, 74 and 80 of the Act. Before enbarking upon an
enquiry into the results produced by these provisions in the
light of above discussion, let us consider the relevant
decisions and the ratio l'aid down therein in this context.
661
CQccupi ed Fiel d:

In Tika Ranmji v. State of U P., [1956] SCR 393. Bhag-
wati, J. speaking for the Constitution Bench, applied three
tests propounded by Nicholas in his Australian Constitution
Second| Edition, page 303, to find the inconsistency or
repugnancy ~thus.” (1) There may be inconsistency in the
actual terns of conpeting statutes; (2) Though there may be
no direct conflict, a State l'aw may be inoperative because
the Comonwealth Ilaw, or the award of the Conmonwealth
Court, 1is intended to be a conplete and' exhaustive Code;
and (3) Even in the absence of intention, a conflict may
arise when both State and Conmmpbnwealth seek to exercise
their power over the same subject matter. (Enphasis sup-
plied). The repugnancy between the two statutes should exi st
in fact and not depend merely on-a possibility. In that
case, the question was whether the U P. Sugarcane (Regul a-
tion of Supply and Purchase) Act (Act 24 of 1953) is ultra
vires of the U P. Legislature in view of Art. 246 read with
Entry 52 of List | and Item 33 of List Il1l of Seventh Sched-
ule to the Constitution. In that context, it was held that
if both the Central Legislature and the Provincial Legisla-
tures were entitled to legislature in regard to this subject
of production, supply and distribution of sugarcane, there
would arise no question of |egislative conpetence of the
Provincial Legislature in the natter of having enacted the
i mpugned Act. Repugnancy falls to be consi dered when the | aw
made by the Parlianent and the | aw nade by the Legislature
occupy the sane field, because if both these pieces of
| egi slation deal with separate and distinct matters, though
of a cognate and allied character, repugnancy -does not
arise. (Emphasis supplied) So far as our ~Constitution is
concerned, repughancy is dealt with in Art. 254. On'a com
pari son of various provisions of the State and Central | aws,
it was held that there was no question of any inconsistency
in the actual ternms of the Act enacted by the Parlianent and
the i npugned Act and they did not occupy the sane field.

In A'S. Krishna v. Madras State, [1957] SCR <399, the
guestion was whether s. 4(2) of the Madras Prohibitiion Act
which |lays down a presunptive evidence is repugnant to the
Central legislation, viz., Crimnal Procedure Code. Dealing
with s. 107 of the CGovernnent of India Act, 1935 which is in
pari material to Art. 254 read with Schedule VII, List 1I1,
Items 2 and 31 and List Ill, Itenms 2 and 5 of Schedule WV
to the Constitution, Venkatarama Ayyar, J. speaking for the
Constitution Bench, held that for applying s. 107 of the
Government of India Act 1935, two conditions nust be ful-
filled--the provisions of the provincial |aw and those of
the Central legislation nust both be in
662
respect of a matter which is enunerated in the Concurrent
List; and they must be repugnant to each other. It is only
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when both these requirenents are satisfied that the provi-
sional lawwll to the extent of repugnancy becones void.
Section 4(2) of the Prohibition Act was held to be void.

In Prem Nath Kaul v. State of J & K, [1959] 2 Supp. SCR
273, another Constitution Bench held that the essentia
condition for application of Art. 254(1) is that the exist-
ing law nust be with respect to one of the matters enunerat-
ed in the Concurrent List; in other words, wunless it is
shown that the repugnancy is between the provisions of a
subsequent |aw and those of an existing lawin respect of
the specified matters, the Article would be inapplicable. In
Bar Council of U P.v. State of U P., [1973] 2 SCR 1073 the
guestion arose was whether the State Governnent is enpowered
to inpose stanp duty on the certificate of enrollment under
s. 22 of the Advocates Act. In considering schedule VI,
List |, Entries 77, 78 and 96; List Il, Entry 63 and List
[11, Entries 44 and 26 and the rel evant provisions of the
Stanp Act and its Schedul es, this Court held that the ques-
tion of ~'repugnancy can only arise in respect of natters
where both the parlianment and the State Legislature have
conpetence to pass laws. I'n other words, when the Legisla-
tive power is located in the Concurrent List, the question
of repugnancy arises. In Deep Chand v. State of U P., [1959]
Supp. 2 SCR 8 relied onby Sri Nariman, the Uttar Pradesh
| egi slature nade U.P. Transport Service (Devel opnent) Act,
whi ch had received the assent of the President, introduced a
schene of nationalisation of the transport service. Subse-
quently, Parlianment has anended Act IV of 1939 through
Amendnment Act 100 of 1956. By reason thereof, it was con-
tended that the U P. Amendnent Act becane void by reason of
Art. 254 of the Constitution. The matter was exam ned by the
Constitution Bench of this Court. Subba Rao, J. (as he then
was) per nmjority, while considering the question;, laid
three propositions to determ ne the repugnancy thus: (1)
VWhet her there is direct repugnancy between the two provi-
sions; (2) Wether Parlianment intended to |ay down  an ex-
haustive code in respect of the subject matter replacing the
Act of the State Legislature; and (3) Wether the'law nade
by the Parlianent and the | aw made by the State Legislature
occupy the sanme field. After exami ningin detail the provi-
sions of the respective Acts, it was held that -after the
Central Amendrment Act 100 of 1956, it prevailed over the
U P. Act and prospectively becane void as the Central “Arend-
nment Act occupied the sane field in respect of the sane
schemes initiated under the U P. Amendment- Act and to~ that
extent the State Act nust yield its place to the  Centra
Act .
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In State of Orissa v. MA Tulloch & Co., [1964] 4 SCR

461 another Constitution Bench of this Court held that the
i nconsi stency nmay be denonstrated not by a detail ed conpari -
son of provisions of the two statutes but by the nere exist-
ence of the two pieces of legislation. Meeting the argunent
as to on which Entry in the list the subject falls, it —was
hel d t hus:
“"I'f by reason of the declaration by Parlianment the entire
subj ect matter of 'conversation and devel opment of minerals’
has been taken over for being dealt with by Parlianment, thus
depriving the State of the power which it therefore pos-
sessed, it would followthat the "matter’ in the State List
is, to the extent of the declaration, (substracted from the
scope of the declaration) and anbit of Entry 23 of the State
List. There would, therefore after the Central Act 67 of
1957, be no matter in the List to which the fee could be
related in order to render it valid."
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It was accordingly held that the Orissa Mning Areas Devel -
opnent Fund Act (27 of’ 1952) to be void. OF course, this
was in considering the question under Article 246, Entry 54
of List I, and Entry 23 of List 11

In State of Assamv. Horizon Union, [1967] 1 SCR 484 the
facts are that under the Industrial D sputes Act 1947,
Section 7-A(3)(a) provided that the appropriate Governnent
may by notification constitute an Industrial Tribunal con-
sisting of one person to be appointed by the appropriate
Governnment. The person shall not be qualified for appoint-
ment as presiding officer of the Tribunal unless he is or
has been a Judge of a H . gh Court or he has held the office
of Chairman or any other nmenber of the Labour Appellate
Tri bunal constituted under the Industrial D sputes (Appel-
ate Tribunal) Act, 1950, or of any Tribunal, for a period
of not less than two years. Assam Act 8 of 1962 nmde an
amendment to the above procedure and had received the assent
of the President, introducing clause (aa) to sub-section
(3)(a) of 'Section 7-A thus:

"He has  worked as a District Judge or as an Additiona
District ~Judge or as both for a total period of not |ess
than three years or is qualified for appointnment as a Judge
of a High Court; provided that the appointnment to a Tribuna
of any person qualified under this clause shall not be nmde
wi t hout consultation with the Assam Hi gh Court."
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In 1964, the Parlianment made an anmendnent viz. |ndustri-
al Disputes (Anendrment) Act (36 of 1964) amending Section
7-A(3)(a) stating ‘that "he has, for a period of not |ess
than three vyears, been a District Judge or an Additiona
District Judge." The contention raised was that the Assam
Act becane void by reason of the subsequent Anendnent Act of
1964. Both the Parlianent and the State Legislature have
exercised their power under the Concurrent List @of WVII
Schedul e. Anot her Constitution Bench of this Court has' held
that the Central Amendment Act 36 of 1964 intended to be an
exhaustive code in respect of the subject matter and occu-
pies the same field. Therefore, the Assam Act 8 of 1962 was
repugnant to the Central Anendnment Act 36 of 1964 as it does
not require the consultation with the H gh Court for the
appoi ntnent of an Industrial Tribunal. Accordingly, it was
held to be void.

In State ofJ & Kv.MS. Farooqgi, [1972] 3 SCR 881 the
facts were that the respondent was a nenber of the |ndian
Pol i ce Service governed by the All India Services Act, 1951
and the Al India Services (Discipline and Appeal ) Rules,
1955. They provi ded an exhaustive procedure to enquire into
the m sconduct by a nenber of the Al India Services. The
State Legislature, exercising the concurrent power, / made
Jammu and Kashmir Governnent Servants’ Prevention of  Corrup-
tion (Comm ssion) Act, 1962. The validity thereof was ques-
tioned on the anvil of Article 254 of the Constitution
Dealing with the subject, another Constitution Bench, speak-
ing through Sikri, C. J. held that the Comm ssion Act enpow
ers to conduct on enquiry into the charges of corruption-and
m sconduct against all Governnent Servants including the
menbers of Al India Services. In addition to the recomen-
dation for inposition of punishment engrafted in sub-section
(2) of Section 17 of the Conmi ssion Act, it also disquali-
fies for any public office to a specified period and also
recomendati on for prosecution for an offence in a Court of
| aw. These details were not dealt with under the Central Act
and the Rules. Fromthis conspectus, this Court further held
t hus:

"It seems to us that in so far as the Conmi ssion Act deals
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with the infliction of disciplinary punishnents it is repug-
nant to Discipline and Appeal Rules. Parlianment has occupied
the field and given clear indication that this was the only
manner in which any disciplinary action should be taken

agai nst the nenbers of the Al India Services

665

Accordingly it was held that the State Act nmust be read down
so as to |l eave the menbers of the Al India Services outside

its purview. Thereby, by inplication it was held that by
operation of Article 254 of the Constitution the Comm ssion
Act is repugnant to the All India Services Act and Rul es.

In Kerala State Electricity Board v. [Indian Al um nium

Co., [1976] 1 SCR 552 another Constitution Bench of this
Court held that:
"Havi ng discussed the question of the legislative field it
m ght be necessary to discuss the question as to what hap-
pens if it should be held that the matter under considera-
tion in these cases falls within the concurrent list, that
is, Entry 38 in List Ill as contended in the alternative by
sonme of the respondents. As already nmentioned the question
will arise only if it should be held that the Kerala State
Act falls under Entry 38 as contended by M. B. Sen. If the
i mpugned |l egislation falls under List |1l then the question
of repugnancy of that legislation with the existing law or
the I aw nade by Parlianment as the case may be, will have to
be considered."

In Basu's Comrentary on the Constitution of India
(Silver Jubilee Edition), Volune K, at page 144, it is
stated that "the repugnancy to be found is the repugnancy in
the actual provisions of tw laws and not the subject matter
of the two | aws. The proper test is whether effect can be
given to the provisions of both the | aws or whether both the
| aws can stand together." (Enphasis added). It is trite |aw
that the formof the provision does not conclude the matter.
It nust be the "same matter" under consideration
Operational Inconpatibility:

9. Repugnancy coul d al so be angul ated fromthe /perspec-
tive of operational inconpatibility as well. The celebrated
decision in Cyde Engineering Co. v. Cowburn, [1926] 37 CLR
466 popul arly known as 44-hour case, is a leading authority
on this topic. The facts therein arethat a Commonwealth
Arbitration award fixed rates of pay and overtime on - the
basi s of 48-hour working week while Forthfour Hours Wek Act
1925 (NSW S. 6 purported to deal with the sanme matter ~ on
the basis of 44-hours working week. The respondent enpl oyee
clained the State Act rate of pay but was denied  on the

basis of 48-hours working week. When questioned, it was
argued that there was no
666

i nconsi stency between the award and the State Act ~ because
the enployer, it was said, could obey both | aws by observing
the 44-hours working week but on the basis that the pay
scal e determ ned by the award applied to the 44-hours  worKk-
ing week. The Hi gh Court of Australia relying on s. 109  of
Australian Constitution rejected the argunent and found that
an inconsistency existed, as the State | aw operated to vary
the adjustnment of industrial relations established by the
Conmonweal th award. Knox, C.J. held that two enactrments may
be inconsistent although obedi ence to each of them may be
possi bl e wi thout disobeying the other. Statute may do nore
than i npose duties; they may for instance confer rights; and
one statute is inconsistent with another when it takes away
a right conferred by the other even though the right may be
one which m ght be waived or abandoned w thout disobeying
the statute which conferred it. Issacc, J. in his separate
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but concurrent judgnment hel d:

"The vital question would be: was the second Act in its true
construction intended to cover the whol e ground, and there-
fore, to supersede the first? If it was intended, then the
i nconsi stency would consist in giving operative effect at
all to the first Act; because the second was intended en-
tirely to exclude it. The suggested test however useful a
working guide it may be in sonme cases prove a test; cannot
be recogni sed as the standard nmeasuring rod of inconsisten-
cy. |If, however, a conpetent |egislature expressly or im
pliedly evinces its intention to cover the whole field, that
is a conclusive test of inconsistency where another |egisla-
ture assumes to enter to any extent wupon the same
field ......

If such a position as | have postulated be in fact estab-
lished the inconsistency is denponstrated not by conparison
of detailed provisions but by the existence of the two sets
of provisions; where that whol esal e i nconsi stency does not
occur but 'the fieldin partly open, then it is necessary to
enqui re further and possibly to exam ne and contrast partic-
ular provisions. |If one enactment nakes or acts upon as
l awful that which the other nakes unlawful or if one enact-
ment nmakes unl awful that which the other makes or acts upon
as lawful, the two or to that extent inconsistent. It is
plain that it may be quite possible to obey both sinply by
not doing what is declared by either to be unlawful and vyet
there is palpably inconsistency. The basic reason is that
t he

667
Constitution clearly intended that once the Comonwealth
settled an interstate dispute, that settlenent shall stand

and that its terns should be framed by the one hand, the
other being necessarily excluded. Forty-four hours shal
constitute a week’s work. No day’'s work to exceed ‘either
hours w t hout payment for overtime, etc."

Hi ggins, J. has held that:

"When is a law inconsistent with another [aw? Eti nologically
| presune that things are inconsistent when they cannot
stand together at the sanme tinme and law is inconsistent with
anot her when the command or power or provision in ~one |aw
conflicts directly with the command, power or other provi-
sion of another. \Were two | egislations operate over the
sanme territory and cane into collision, it is necessary that
one should prevail, but the necessity is confined to actua
collision as one legislature says 'do’ and the -other says
"do not’ .

(Enphasi s suppl i ed)

In that case it was held that there is operational inconpat-
ibility between the Commpnwealth award and the State /| aw.
The State |aw was held to be void.

In Hume v. Palmer, [1926] 38 CLR 441 both New South
Wal es Act and Commonweal th Act authorised nmking 'of the
Regul ations dealing with collisions at sea. In both 'cases
regul ations had been nade. They were in identical terns
except that in relation to the jurisdiction to convict for
breaches. The New Sout h Wal es regul ati ons prescri bed summary
prosecution and a maxi num penalty of Pound 50 whereas the
Conmonweal th regul ati ons prescri bed summary prosecution on
i ndi ct ment and a maxi mum penalty Pound 100. It was held that
the sanme facts produced different | egal results under the
two Acts, the penalty under State | aw was hel d di spl aced.

In Rv. Brisbane Licensing Court, [1920] 28 CLR 23 a
section of the Commonweal th El ectoral Act provided that on a
polling day fixed for a federal election, a referandum or
vote of the electors of a State or part thereof, should not
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be taken. A local option poll had been taken on such a day
under Queensland legislation. It was held that a direct
i nconsi stency existed, and that the | ocal option poll was,
therefore, declared to be invalid. In Colvin v. Bradley
Bros. Pvt. Ltd., [1943] 68

668

CLR 151 an order made pursuant to a section of New South
Wal es Factories and Shops Act prohibiting the enpl oyment of
women on a milling machine. An award had been nmade by the
Commonweal th  Arbitration Court under the Conciliation and
Arbitration Act which permitted the enpl oynent of females on
wor k, which included work on a mlling machi ne, unless the
work was declared to be unsuitable for wonen by a Board of
Ref erence. No such decl aration had been nade by the Board.
it was held that the order was inconsistent with the award
by virtue of s. 109 in that it directly prohibited something
whi ch the Commonweal th award permtted.

In In Re Ex Parte Maclean, [1930] 43 CLR 472 at 483. Dixon
J. held:

"When the Parliament of the Commonwealth and the Parliament
of a State each |egislate uponthe sanme subject and pre-
scribe what the rule of conduct should be, they nmke |aws
which are inconsistent notwithstanding that the rule of
conduct is identical, which each prescribes, and s. 109
applies."

It was further held that the Federal statute had evinced an
intention to cover the subject matter and provi de what the
[ aw upon it shoul d be.

In Wenn v. Attorney Ceneral (Victoria), [1948] 77 CLR 84
the Re-establishment  and Enploynent Act dealt  with the
obligations of enployers’ to give preference to  ex-service-
nmen in enploynent (but included no provision as to the duty
to give preference in pronotion to ex-servicenen  already
enployed). The State Act dealt not only with the same mat-
ter, but also included a provision requiring enployers to
give preference in pronotion. It was held that Compnweal th
Legi sl ati on was an exhaustive code allowing no roomfor the
operation of the State legislation relating to matter not
covered by the Commonweal th Act. The Victorian -Law /giving
preference in pronotion was, therefore, heldto have been
di spl aced.

In O Sullivan v. Noarlunga Meat Co. Ltd., [1954] 92  CLR
565 the facts are that the South Australian Act prohibited
| aughter of stock for export without a State licence while
the Comonwealth Act prohibited export of nmeat from stock
whi ch had not been slaughtered on prenises registered under
the regulations thereof. In an evenly divided Court, the
opi nion of the Chief Justice had prevailed, it was held that
the Comonwealth regul ati ons were detail ed enough to / show
t hat
669
they covered the whole field of 'slaughter for export’ and,
therefore, the State licensing requirement did not apply. On
further appeal the Judicial Conmittee in O  Sullivan  v.
Noarl unga Meat Co. Ltd., [1957] AC 1 at 28 added that "in
applying this principle it is inportant to bear in mnd that
the relevant field or subject is that covered by the |[|aw
said to be invalid."

In Australian Federal Constitutional Law by Collin
Howard, Second Edition (1972). at page 27, it was stated
that where both a Commmonwealth Law and a State law are in
terns applicable to a given set of facts, and they produce
conflicting legal results on those facts, the Comonwealth
| aw applies and not the State law. In Blackley v. Devondale
Cream (Vie.) Pvt. Ltd., [1968] 117 CLR 253, a State wages
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determ nation prescribed a mnimumrate of pay for certain
work which was al so covered by a Conmonwealth award. The
Conmonweal th award prescribed a lower mininumrate. It was
held that there was a direct inconsistence because on the
same facts the two | aws produced different entitlements. The
award rate, therefore, prevailed over the State s determ na-
tion.
10. REPEAL BY | MPLI CATI ON:
Sub-s. (1) of s. 217 of the Act repeals thus:
"The Motor Vehicles Act, 1939, and any | aw corresponding to
that Act in force in any State i Mmediately before the com
mencenent of this Act (hereafter in this section referred to
as the repeal enactnents) are hereby repeal ed.”
(The ot her sub-sections are not relevant. Hence omtted. )

( Enphasi s
suppl i ed)
Thereby s.217(1) does not expressly repeal sections 14(1)
and 20(3) of the Acquisition Act. In Zaveribhai v. State of
Bonbay, [1955] 1 SCR 799 relied on by Sri Nariman, the facts
were that s. 7 of the Essential Supplies (Tenporary Powers)
Act, 1949 provides penalty for contravention of orders
i ssued under s. 3 for atermof three years or with fine or
with both. The Bonbay Legi slature anended the Act, by Act 52
of 1950. Section 2 of the Amendnent Act provides that -
notw t hstanding anything contained in Essential Supplies
(Tenporary Powers) Act, 1946, whoever contravenes an order
made under Sec. 3 of the Essential Supplies (Tenporary
Powers) Act, shall be punishable with inprisonment for a
termwhich may extend to seven years but shall not,
670
except for reasons to be recorded in witing, be less than
six months and shall also be liable to fine". Thus, the
Bonbay Act inposes mininmum sentence while indicating maxi mum
sentence and obtained the assent of the  President. Later,
the Central Act was anended in 1948, 1949 and 1950. In' 1950
Act, Sec. 7 categorised three groups of offences covering
the sanme field and i nposd graded sentences depending on the
character of the offence and the nature of the ‘comuodity
contravened. The Bonbay Act was chall enged on the /ground
that it was repugnant and was repealed by inplication
Venkatarama |yer, J. speaking for the Constitution Bench
hel d that repugnancy might result when both the |egislations
cover the same field. It was further held:
"The inportant thing to consider with reference to this
provision is whether the legislation in "in respect of the
same nmatter.’ If the later legislation deals not wth the
matters which formed the subject of the earlier legislation
but with other and distinct matters though of a cognate and
allied character, then Art. 254(2) will have no application.
The principle enbodied in s. 107(2) and Art. 254(2) is/ that
when there is legislation covering the sane ground both by
the Centre and by the Province, both of them bei ng conpetent
to enact the same, the law of the Centre should prevail over
that of the State.”
It was further held that though there is no express repeal
even then the State law will be void under the proviso if it
conflicts with later lawwith respect to the sane natter
that may be enacted by the Parlianment. The principle on
which the rule of inplied repeal rests, nanely, that if the
subject matter of later legislation is identical with that
of the earlier, so that they cannot both stand together then
the wearlier is repealed by the later enactnent, wll be
equal |y applicable to a question under Art. 254(2) where the
further legislation by Parlianent is in respect of the same
matter as that of the State law. Accordingly, it was held
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that Sec. 2 of the Bonbay Act, No. 36 of 1947 cannot prevai
as against Sec. 7 of the Essential Supplies (Tenporary
Powers) Act as amended by Act 52 of 1950.

The doctrine of repugnancy and inplied repeal was again
considered by this Court in M Karunanidhi v. Union of
India, [1979] 3 SCR 254 where the Tami| Nadu Public Men
(Crimnal M sconduct) Act (2 of 1974) was assailed to be
repugnant to the Indian Penal Code and the Prevention of
Corruption Act 1947. In considering that question, Faza
Al'i, J. speaking for the Constitution Bench hel d:
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" So far as the Concurrent List is concerned, both Par-
liament and the State Legislatures are entitled to legislate
inregard to any of the Entries appearing therein, but that
is subject to the condition lFaid down by Art. 254(1).

VWere the provisions of the Central Act and a State Act in
the Concurrent List are fully innconsistent and are absol ute-
ly irreconciliable, the Central Act will prevail and the
State Act ‘will become void in view of the repugnancy.

Where, however, a | aw passed by the State conmes into colli-
sion with a law passed by Parlianment on an Entry in the
Concurrent List, the State Act shall prevail to the extent
of the repugnancy and the provisions of the Central Act
woul d becore void provided the State Act has been passed in
accordance with Cl/ (2) of Art. 254.

Where a | aw passed by the State Legislature the entries in
the State List entrenches upon any of the entries in the
Central List the consitutionality of the |law may be upheld
by i nvoking the doctrine on a subject covered by the Concur-
rent List is inconsistent with and repugnant to a previous
| aw made by the Parlianment, then such a | aw can be protected
by obtaining the assent of the President under Art.. 254(2)
of the Construction. The result of obtaining the assent of
the President would be that so far as'the State 'Act is
concerned, it wll prevail in the State and overrule the
provisions of the Central Act in their applicability to the
State only. Such a state of affairs will exist only 'unti
Parlianment may at any tinme nake a |aw adding to, or amend-
ing, varying or repealing the |law nmade by the State Legisl a-
ture under the proviso to Article 254."

Dealing with the question of repeal by inplication, it was
held that there is no repeal by inplication unless the
i nconsi stency appears on the face of the two statutes that
where two statutes occupy a particular field but there is a
room or possibility of both the statutes operating in the
same field without coming into collision wth each other, no
repugnancy results and that where there is no.inconsistency,
a statute occupying the same field seeks to create distinct
and separate offence, no question of repugnancy arises and
both the statutes continue to operate in the sane field. On
a comparison of the relevant provisions of the ,inpugned Act
and the Central Acts, it was not repeal ed by inplication
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In T. Barai v. Henry Ah Hoe, [1983] 1 SCR 905 relied on
by. Sri Nariman, the facts are that for an offence under
Sec. 16(1)(a) read with Sec. 7 of the Prevention of Food
Adul teration Act, 1954, prescribed maxi mum puni shnent of six
years. But the Wst Bengal Legislature anmended the Centra
Act with effect fromApril 29, 1974 by the Prevention of
Adul teration of Food, Drugs and Cosmatics (West Bengal)
(Amendrent) Act, 1973, providing punishnment with inprison-
nment for life and triable by a Court of Sessions. It had
received the assent of the President. Later on the Parlia-
ment amended the Section (Section 16(a) and al so introduced
Section 16-A in 1976 to the Prevention of Food Adulteration
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Act, 1954, inposing punishment of three years. Both the
enactnments have been nade in exercise of the concurrent
power. In considering the question whether the State Act
becamre void, A P. Sen J. speaking for three Judges’ Bench
has hel d thus:

"There is no doubt or difficulty as to the |aw applicable.
Art. 254 of the Constitution nakes provision firstly, as to
what woul d happen in the case of conflict between a Centra

and State Law with regard to the subjects enunerated in the
Concurrent List. and secondly, for resolving such conflict,
Art. 254(1) enunciates the normal rule that in the event of
a conflict between a Union and a State Law in the concurrent
field, the former prevails over the latter. Cause (1) Iays
down that if a State law relating to a concurrent subject is
"repugnant’ to a Unionlaw relating to that subject, then

whether the Union lawis prior or later in time, the Union
law will prevail and the State |law shall. to the extent of
such repugnancy, be void. To the general rule laid down in
Clause (1), Clause (2) engrafts an exception, viz., that if
the President assents to a State | aw which has been reserved
for his consideration, it-will prevail notwithstanding its
repugnancy to an earlier |law of the Union, both |laws dealing
with a concurrent subject. In such a case, the Central Act
will give way to the State Act only to the extent of incon-
si stency between the two, and no nore. in short, the result
of obtaining the assent of the President to a State Act
which is inconsistent with a previous Union law relating to
a concurrent subject would be that the State Act will pre-
vail in that State and overridethe provisions of the Cen-
tral Act in their applicability to that State only. The
predom nance of the State | aw may, however, be taken away if
Parlianment |egislate under the provisoto Clause (2). The
proviso to Art. 254(2) enpowers the Union Parlianment to
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repeal or amend a repugnant State | aw even though it has
beconme valid by virtue of the President’s assent. Parlianment
may repeal or anend the repugnant ‘State law, either direct-
ly, or by itself enacting a |aw repugnant to the State | aw
with respect to the 'sane matter’. Even though the /subse-
guent law nade by Parliament does not expressly repeal a
State law, even then, the State law will become void as soon
as the subsequent |aw of Parlianment creating repugnancy is
nmade. A State |aw would be repugnant to the Union |aw when
there is direct conflict between the two | aws. Such repug-
nancy nmay also arise where both |aws operate in the sane
field and the two cannot possibly stand together, e.g. where
both prescribe punishnent for the sane offence but the
puni shment differs in degree or kind or in the procedure
prescribed, 1In all such cases, the | aw nade by . Parli anment
shall prevail over the State |law under Art. 254(1). That
bei ng so, when Parlianent stepped in and enacted the Centra

Anmendnent Act, it being a latter law nade by Parlianent
"with respect to the sane matter’, the West Bengal Anendnent
Act stood inpliedly repealed.”

In Ms Hoeshst Pharmaceuticals Ltd. v. State of Bihar,
[1983] 3 SCR 130 the Bihar Finance Act, 1981 was nade in
exerci se of the power under Entry 54 of List Il of Seventh
Schedule to the Constitution amending and repealing the
previous Act providing therein to levy tax on sale or pur-
chase of goods. Section 5(1) inposes |levy of surcharge on
every dealer whose gross turnover during an year exceeds
Rupees Five lakhs, in addition to the tax payable by him at
such rate not exceeding 10 per cent of the total amount of
tax. Sub-s. (3) of s. (5) prohibits such dealer from col-
lecting the anount of surcharge fromthe purchasers. The
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Essential Comuodities Act nade under Entry 33 of the Concur-

rent List Ill enpowering the Government to fix prices of the
essential commodities including drugs, nedicines, etc. It
was contended that by operation of sub-s. (1) of s. 5  the
State Act is repugnant and is void. |In considering that

guestion, A P. Sen, J. speaking for three Judges’ Bench held
that both the Union and the State Legislature have concur-
rent powers of legislation with respect to any of the mat-
ters enunerated in List 111, subject only to the proviso
contained in el. (2) of Art. 254, i.e. provided the State
Act do not conflict with those of any Central Act on the

subj ect .... The question of repugnancy arises only when
both legislatures are conpetent to legislature in the sane
field, i.e. when both Union and the State |laws relate
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to a specified subject inList Il and occupy the sane

field. Yet another place it was held that it is only when
both these requirenents are fulfilled that the State |aw
will, 'to'the extent of repugnancy becane void. Art. 254(1)
has no application to the cases of repugnhancy due to over-
| appi ng found between List Il on the one hand and Lists
and Il on the other. 1f such overlapping exists in any
particul ar case, State laww |l be ultra vires because of
the non obstenti clause in Art. 246(1) read wth opening
words--"Subject to" Art. 246(3). In such cases, the State
law will fail not because of repugnance in the Union List
but due to want of |egislative conpetence. Repugnancy arises
where there is a direct conflict or collision between the
Central Act and the State Legislation and to the extent of
repugnancy by necessary inplication or by express. reference
the State | egislation stands repeal ed."

11. It is true, as tightly contended by M. Sanghi, that
ss. 14 and 20 are consequential or ancillary to s. 4 of the
Acqui sition Act 21 of 1976 which had received the assent of

the President. Its constitutionality was upheld by seven
Judges’ Bench of this Court, when the |egislative conpetence
was assailed on the anvil of Entry 42 of List |/ of the

Seventh Schedul e, but not on the touchstone of proviso to
cl. (2) of Art. 254 which gives overriding power to the
Parliament to make any | aw or anend, vary, nodify or~ repea
the law made by a State Legislature. Ranganatha Reddy’s
rati o, thereby, does not stand an inpedinment to go into - the
validity of ss. 14 and 20 of the Acquisition Act.

12. The result of the above discussion leads to the
foll owi ng concl usi ons:
(a) The doctrine of repugnancy or inconsistency under Art.
254 of the Constitution would arise only when the Act or
provision/ provisions in an Act made by the Parlianment. and
by a State Legislature on the sane matter mnust relate to the
Concurrent List Ill of Seventh Schedule to the Constitution
nmust occupy the sane field and nust be repugnant —-to each
ot her;
(b) I'n considering repugnance under Art. 254 the question of
| egi sl ative conpetence of a State Legislature does not arise
since the Parlianent and the Legislature of a State have
undoubted power and jurisdiction to make | aw on a subject,
i.e. in respect of that matter. In other words, same nmatter
enunerated in the Concurrent List has occupied the field.
(c) If both the pieces of legislation deal with separate and
di s-
675
tinct matters though of cognate and allied character repug-
nancy does not ari se.
(d) It matters little whether the Act/Provision or Provi-
sions in an Act falls under one or other entry or entries in
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the Concurrent List. The substance of the "same matter
occupying the sane field by both the pieces of the 1egisla-
tion is material" and not the form The words "that nmatter"
connotes identity of "the matter" and not their proximty.
The circunstances or notive to make the Act/Provision or
Provisions in both the pieces of |legislation are irrel evant.
(e) The repugnancy to be found is the repugnancy of Act/
provi si on/ Provi sions of the two | aws and not the predoni nant
obj ect of the subject matter of the two | aws.

(f) Repugnancy or inconsistency nmay arise in diverse ways,
which are only illustrative and not exhausti ve:

(i) There may be direct repugnancy between the two provi-
si ons;

(ii) Parliament nmay evince its intention to cover the whole
same field by laying down an exhaustive code in respect
thereof displacing the State Act, provision or provisions in
that Act. The Act of the Parlianment may be either earlier or
subsequent to the State | aw,

(iii) Inconsistency nay be denonstrated, not necessarily by
a detailed conparison of the provisions of the two pieces of
| aw but by their very existence in the statutes;

(iv) Cccupying the sanme field; operational incompatibility;
irreconcilability or actual collision in their operation in
the sanme territory by the Act/provision or provisions of the
Act made by the Parlianent and their counter parts in a
State | aw are some of the true tests

(v) Intention of the Parlianment to occupy the sane field
held by the State Legislature nay not be expressly stated
but nmay be inplied which may be gethered by exam nation of
the rel evant provisions of the two pieces of the legislation
occupyi ng the sane field;
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(vi) If one Act/Provision/Provisions in an Act nakes ' |awfu

that which the other declares unlawful the two to that
extent are inconsistent or repugnant. The possibility of.
obeying both the laws by waiving the beneficial part in
either set of the provisions is no sure test;

(vii) If the Parlianent nakes | aw conferring right/obliga-
tion/ privilege on a citizen/ person and enjoins the authori -
ties to obey the law but if the State law denies the self
same rights or privileges negates the obligation or freezes
themand injuncts the authorities to invite or entertain an
application and to grant the right/privilege conferred by
the Union |aw subject to the condition inmposed therein the
two provisions run on a collision course  and- repugnancy
bet ween the two pieces of |aw arises thereby;

(viii) Parliament nmay also repeal the State law either
expressly or by necessary inplication but Courts would not
al ways favour repeal by inplication. Repeal by inplication
may be found when the State law i s repugnant or inconsistent
with the Union lawin its scheme or operation etc. anti
conflicting results would ensue when both the laws are
applied to a given same set of facts or cannot stand togeth-
er or one |l aw says do and ot her |aw says do not do. In other
words, the Central |aw declares an act or onmission |awfu

while the State | aw says themunlawful or prescribes irrec-
onci |l abl e penal ti es/punishnents of different kind, degree or
variation in procedure etc. The inconsistency nmust appear on
the face of the inpugned st at ut es/ provi si on/ provi si ons
t herei n;

(ix) If both the pieces of provisions occupying the sane
field do not deal with the sane natter but distinct, though
cognate or allied character, there is no repeal by inplica-
tion;

(x) The Court should endeavour to give effect to both the
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pi eces of legislation as the Parlianment and the |egislature
of a State are enpowered by the Constitution to nake | aws on
any subject or subjects enunerated in the Concurrent List
1l  of Seventh Schedule to the Constitution. Only when it
finds the inconpatibility or irresconcilability of both
Acts/provision or provisions, or the two | aws cannot stand
together, the Court is entitled to declare the State law to
be void or repealed by inplication; and

(xi) The assent of the President of India under Art. 254(2)
given to a State | aw provision, provisions therein accord
only opera-
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tional wvalidity though repugnant to the Central |aw but by
subsequent | aw made by the Parlianment or amendnent/nodifica-
tion, wvariation or repeal by an act of Parlianment renders
the State | aw void. The previous assent given by the Presi-
dent does not blowlife into a void | aw

Scope ~and operation of Rule of PRith and Substance and pre-
doni nant purpose vis-a-vis Concurrent List.

13. The further question is whether the doctrines of
domi nant purpose and pith and substance would be applied to
the matter covered under the Concurrent List. in my consid-
ered view, they do not apply. The doctrine of pith and
substance primarily concerns in determning the legislative
conpetence. The idea underlying the detailed distribution of
| egi slative powers in three Lists was to ensure that Parlia-
nment and State Legislatures should keep thenselves wthin
the spheres allocated to themin List | and vice versa in
List Il respectively. However, |legislationis a very conpli-
cated matter as it reflects life, which itself is.a conpli-
cated one. Hence, it is sometinmes inevitable that a |aw
passed by the Parliament nay trench upon the domain of the
State Legislature and vice versa. Wuld  such incidenta
encroachment on the territory of the other invalidates the
| egi slation? I n exam ning this question and finding a solu-
tion, the Courts try to save the legislation from unconsti -
tutionality by applying the flexible rule of pith and sub-
stance. It is not that the Courts encourage one |egislature
to encroach upon the legislative field of another | egisla-
ture but nerely recognise the reality that  despite the
strict demarcation of legislative fields to -respective
| egislatures, it 1is not always possible to effectuate a
| egi sl ative purpose wthout incidental encroachnent on
another’s field. In such a situation the Courts try to find
out the pith and substance of the legislation. |f the legis-
lation is found in its pith and substance, within the |egis-
| ati ve conmpetence of the particular legislature, it is held
to be valid, despite incidental encroachnent on the |egisla-
tive power of another legislature. Thus, the rule of /pith
and substance is applied to determni ne whether the i npugned
legislation is within that conpetence under Arts. 246(1) and
246(3) of the Constitution, and to resolve the conflict of
jurisdiction. If the Act inits pith and substance falls in
one List it nust be deened not to fall in another List,
despite incidental encroachnent and its validity should  be
det erm ned accordingly. The pith and substance rule, there-
by, solves the probl emof overlapping of "any two entries of
two different List vis-a-vis the Act" on the basis of an
inquiry into the "true nature and character" of the |egisla-
tion. The Court exam nes the legislation as a whole and
tries
678
to find whether the inpugned law is substantially within the
conpetence of the Legislature which enacted it, even if it
incidentally trespasses into the legislative field of anoth-
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er Legislature. In a case where the question of validity of
an act arises, it may be that the topic wunderlying the
provisions of the Act may in one view of the natter falls
within the power of the Centre, and on another view wthin
the power of the States. Wien this happens, it is necessary
to examne the pith and substance of the inmpugned | egisla-
tion; and to see whether in its pith and substance it fails
within one, or the other of the Legislative Lists. As stated
earlier the constitutionality of the Inpugned Act is not
determ ned by the degrees of invasion into the donmain as-
signed to the other legislature but its pith and substance
and its true nature and character to find whether the matter
fails wthin the domain of the enacting |legislature. The
incidental or ancillary encroachnment into forbidden field
does not effect the conpetence of the legislature to make
the i nmpugned | aw.

14. Fromthis scenerio let-us peep into few inportant
deci si ons touching the subject. I'n Prafulla Kumar v. Bank of
Conmer ce, / Khul na, AIR 1947 PC 60 the question was whether
the Bengal Moneyl enders Act (10 of 11940) is ultra vires by
reason of Schedule 7, List Il, 1tems 28 and 38 of the Gov-
ernment of India Act, 1935, and thereby is void. In consid-
ering that question, the Judicial Committee held as «culled
out in Head note (b) thus:

"It is not possible to make a clean cut between the powers
of the Federal and Provincial Legislatures. They are bound
to overlap and where they do the question to be considered
is what is the pith and substance of the inpugned enactnent
and in what list isits true nature and character to be
found. The extent of invasion by the Provinces into subjects
in Federal List is an.inportant matter ~not ~because the
validity of a Provincial Act can be determned by discrim-
nati ng between degrees of invasion but for determining the
pith and substance of the inmpugned Act. The question is not
has it trespassed nore or less but is the trespass, whatever
it be, such as to show that the pith and substance  of the
i mpugned Act is not a Provincial ‘'matter but a Federal mat-
ter. Once that is determined the Act falls on one or the
other side of the Iine and can be seen as valid-or invalid
according to its true inport.

No doubt where they come in conflict List | has priority
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over Lists IIl and Il and List IlIl has priority over List Il
but in each case one has to consider what the substance  of
an Act is and whatever its ancillary effect, attributeit to
the appropriate list according to its true character”

This leading ratio forned foundation in countless cases
decided by this Court. In State of Bonbay v.F.N. | Balsara, [
1951] SCR 682 it was held that:

"I't is well settled that the validity of an Act “is not
affected if it incidentally trenches on matters outside the
authorised field and, therefore, it is necessary to ‘enquire
in each case what is the pith and substance of the Act
i mpugned. If the Act, when so viewed, substantially falls
within the powers expressly conferred upon the Legislature
whi ch enacted it then it cannot be held to be invalid nerely
because it incidentally encroaches on matters which have
been assigned to another Legislature.”

In Atiabari Tea Co. Ltd. v. State of Assam [1961] 1 SCR 809
Gaj endr agadkar, J. (as he then was) speaking per nmjority,
has expl ai ned the purpose of the rule of pith and substance
t hus:

"The test of pith and substance is generally and nore appro-
priately applied when a dispute arises as to the |legislative
conpetence of the legislature, and it has to be resolved by
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reference to the entries to which the inpugned |egislation
is relateable, when there is a conflict between the two
entries in the legislative list, and legislation by refer-
ence to one entry woul d be conpetent but not by reference to
other, the doctrine of pith and substance is invoked for the
purpose of determ ning the true nature and character of the
| egi slation in question."

In Meghraj & Os. v. Allaharakhiya & Os., AIR 1942 FC 27
relied on by Sri Nariman, the contention raised was that
when the matter in the Concurrent List had occupied the
flied whether the question of pith and substance of the
i mpugned Act would arise? The Federal Court held that when
the Provincial Act is objected to as contravening not Sec.
100 but Sec. 107(1) of the Government of India Act 1935,
which is in pari materia to Art. 254 of the Constitution
that the question of pith and substance of the inpugned Act
does not arise. InTika Ranji’s case, the same question had
arisen for resolution. It was held that--
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"The pith.and substance argunent al so cannot be inported
here for the sinple reasonthat when both the Centre as well
as the State Legislatures were operating in the Concurrent
field. there was no question of any trespass upon the excl u-
sive jurisdiction ‘vested in the Centre under Entry 52 of
List 1, the only 'question which survived being whether
putting both the pieces of |egislation enacted by the Centre
and the State |egislature together, there was any repugnancy
a contention which will be dealt with hereafter."

I have no hesitation to hold that the doctrine of pith
and substance on the predoni nant purpose, or-true nature and
character of the | aw have no application when the matter in
guestion is covered by an entry or entries in'the Concurrent
List and has occupied the sanme field both-in the Union and
the State Law. It matters littleas toin which entry or
entries in the Concurrent List the subject-matter falls or
i n exercise whereof the Act/provision or provisions therein
was nmade. The Parlianent and Legi'sl ature of the State have
excl usive power to |egislate upon any subject or subjects in
a Concurrent List. The question of incidental or ancillary
encroachment or to trench into forbidder field does not
arise. The determination of its "true nature and -character’
also is immateri al

15. Power to |legislate whether derived from the con-
cerned Articles or legislative lists in Seventh Schedul e

16. Parliament and the Legislature of any state _derive
their power fromArt. 246(2) of the Constitution to make
laws wth respect to any of the matters enunerated in List
[1l of the VIIth Schedule to the Constitution. Wth a  non-
obstanti clause engrafted therein nanely notw thstanding
anything in Cause ? the Parlianent, and, subject to d ause
1, the Legislature of any State al so have power to nmake |aws
with respect to any of the matters enunerated in List [11I1.
List 111 of Seventh Schedule enunerates the |egislative
heads over which the appropriate Legislature can operate.
The function of the list is not to confer power on either
the Parlianent or a State Legislature. Article 254 of the
Constitition renpves the inconsistency between the |aw made
by the Parliament and by the Legislatures of States. Thus
the power to legislate on the Concurrent List is derived by
the Parliament and the Legislature of any State fromArticle
246(2) read with Article 254 only. Paranpbuncy to the |aw
nmade by the Parlianent is given by Article 254(1) and provi-
so to Article 254(2). The Parlianment derives its exclusive
power under Article 246(1) to |legislate upon any of the
681
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subj ects enunerated in List | of the Seventh Schedule in the
Constitution. Simlarly the Legislature of a State derives
its exclusive power fromArticle 246(3) to make laws on any

matters in List Il. Wen the Parlianent or the Legislature
of a State while making legislation within its exclusive
domain, nanely, List I or List Il respectively if it inci-

dentally trenches upon the forbidden flied, nanely, the
field demarcated or distributed to the State Legislature and
vice versa by the Legislature into List | the doctrine of
Pith and Substance was applied to find the "true purpose and
character of the Legislation". In considering the question
of the doctrine of Pith and Substance in Subrahmanyam Chet -
tiar v. Mittuswam Goundan, A l.R 1941 F.C. 47 at p. 51
held that it nust inevitably happen fromtine to tine that
| egi sl ation, though purporting to deal with a subject in one
list, touches also on a subject in another list, and the
different provisions of the enactnent may be so closely
intertwined that blind adherence to a strictly verbal inter-
pretation’ would result in a | arge nunber of statutes being
declared ' invalid because the Legislature enacting them may
appear to have legislated in a forbidden sphere. Hence the
rul e which has been evolved by the Judicial Comittee where-
by the inpugned statute is examined to ascertain its "pith
and substance", or its "true nature and character”, for the
purpose of determning whether it is legislation with re-
spect to matters inthis list or inthat. I'n that case the
guesti on was whether the Madras Agricul turists Relief Act 4
of 1938, Section 8 thereto is invalid, since the matter is

in Schedule VI, List |I or List Il of the Governnent of
India Act, 1935. The contention was that -the negotiable
instrunment; prom ssory notes are covered by List I of the

Seventh Schedul e, therefore, the Act is-invalid. In  consid-
ering that question and negativing the contention the above
rati o was enunci at ed.
(enphasi s suppli ed)
In Governor CGeneral in Council v. The Reliegh |Investnent Co.
Ltd., [1944] F.CR 229 at p. 261 in considering the ques-
tion whether the Federal Legislature's power is not Ilimted
to cases specified in clauses (a) to (e) of sub-section (2)
of Section 99 fromEntry No. 23 of the List | of the Seventh
Schedule; it was held by Spens, C J. that it would not _be
right that the Legislature would derive the power to |egis-
late on this topic nerely fromthe reference to it in the
Li st, because the purpose of the Lists was not to create or
confer powers, but only to distribute between the Federa
and the Provincial Legislatures, the powers which had been
conferred by Section 99 and 100.
(enphasi s added)
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In Harakchand Ratanchand Banthia v. Union of" India,
[1970] 1 SCR 479 at p. 489 the Constitution Bench'  speaking
through Ramaswani, J. dealing with the Gold (Control) Act
(45 of 1968) observed thus:
"Before construing these entries it is useful to notice some
of the well-settled rules of interpretation |aid down by the
Federal Court and by this Court in the natter of construing
the entries. The power to legislate is given to the appro-
priate legislature by Article 246 of the Constitution. The
entries in the three Lists are only legislative heads or
fields of legislation; they demarcate the area over which
the appropriate |egislatures can operate."”
(enphasi s added)

In Union of India v.H S. Dhillion, [1972] 2 SCR 33 at p.
52 Sikri, C J. speaking per mgjority of Seven Judges’ Bench
held that it nust be remenbered that the function of the
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lists is not to confer powers; they nerely demarcate the
| egislative field. The Constitution Bench followed the ratio
in Releigh Investment case, etc.

(enphasi s suppli ed)

16. Thus | hold that the Parlianent and the |egislature
of a State derive their power to legislate on a
subj ect/subjects in Lists | and List Il of Seventh Schedule
to the Constitution fromArt. 246(1) and (3) respectively.
Both derive their power fromArt. 246(2) to |egislate upon a
matter in the Concurrent List Ill subject to Art. 254 of the
Constitution. The respective lists nerely demarcate the
legislative field or legislative heads. The Parlianment and
the legislature of a State have concurrent power to |egis-
| ate upon any subject/subjects in the Concurrent list Il of
Seventh Schedule to the Constitution. Art. 254(1) and provi-
so to Art. 254(2) give paramouncy to the |aw made by the
Parliament, whether existing or made afresh or anended,
nodi fi ed, ~added or repealing the | aw subsequent in point of
time to the state l'aw made under Art. 254(2). The exercise
of the ‘power by a state |egislature to nake inpugned |aw
under one entry or other in the concurrent Ilist is not
deci sive. The concerned entry or entries is not the source
of power to nake imnmpugned law.

17. Keeping the principles |aid hereinbefore at the back
of our nmind, |let us consider the inpugned provision. Section
14 read with s. 20 of the Acquisition Act. (21 of 1976)
freezed the right of a citizen to apply for an to obtain
permit or special pernmit to run a contract car-
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riage in terms of the permt and nmonopoly to run a contract
carriage was conferred on the S. T.U., Karnataka. But the Act
evinces its intention to liberalise the grant of  contract
carriage permt by saying in s. 80(2) that the ' Regiona

Transport Authority "shall not ordinarily refuse to  grant
the permt." It also confers the right on an applicant to
apply for and authorises and Regi onal Transport Authority to
grant liberally contract carriage permt except in the area
covered by s. 80(3) and refusal appears to be an exception

that too, obviously for reasons to be recorded. It may be
rejected if the pernmit applied for relate to an approved or
notified route. The Act accords the right, while the Acqui-
sition Act negates and freezes the self-same right to obtain
a permt and to run a contract carriage and prohibits the
authorities to invite or entertain an application and  to
grant a permt to run contract carriage. the Act and the
rel evant rules cover the entire field of naking an applica-
tion in the prescribed manner and directs the Regiona

Transport Authority to grant permit with condition attached
thereto to run contract carriages vide ss. 66(1), 73, 74 and
80 of the Act. Thus, the existence of two sets of provisions
in the Act 59 of 1988 and Acquisition Act 21 of 1976 is
sufficient to produce conflicting results in their operation
in the sane occupied field. The two sets of provisions run
on collision course, though an applicant may waive to  make
an application for a permt. Thereby, there exists the
operational inconpatibility and irreconcilability of the two
sets of provisions. Sections 14(1) and 20(3) of the Acquisi -
tion Act are repugnant and inconsistent of ss. 73, 74 and 80
of the Act. By operation of proviso to Art. 254(2) of the
Constitution, the enbargo created by ss. 14(1) and 20(3) of
the Acquisition Act (21 of 1976) to make or invite an appli-
cation and injunction issued to Regional Transport Authority
prohibiting to grant contract carriage pernit to anyone
except to S.T.U., Karnataka within the State of Karnataka
becare voi d.
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18. For the applicability of the principle that specia
| aw prevails over the general |law, the special |aw nmust be a
valid law in operation. Voidity of law obliterates it from
the statute fromits very inception. In view of the finding
that ss. 14(1) and 20(3) are void the contention that the
special |aw prevails over the general lawis wthout sub-
stance. In Justiniano Augusto De Peidada Barreto v. Antonia
Vicento De Fonseca & Ors., [1979] 3 SCR 494 s. 5(1) of the
Coa, Danman and Diu (Adm nistration) Act, 1962 declared that
all laws in force inmedi ately before Decenber 20, 1961 in
CGoa, Daman and Diu or in part thereof shall continue to be
in force therein until amended or repealed by a competent
Legi sl ature or other conpetent authority. Pursuant to the
powers conferred by Art. 240 of the Constitution, the Presi-
dent pro-
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mul gat ed Goa, Daman and Diu (Laws) Regulations fromtine to
time. These regulations were extended with specified nodifi-
cation to Goa, Daman and Diu like Gvil Procedure Code, 1908
and the Arbitration Act, 1940, but the Limtation Act, 1908
was not extended by any regul ation made by the President.
The Portuguese Civil Code inter alia provides linmtation to
lay suits which is different fromthe periods prescribed in
Limtation Act 1963. It was contended that the Portuguese
Cvil Code is void by operation of Art. 254 of the Constitu-
tion. Wiile considering this question this Court at page 500
has stated thus:

"W are not here concerned wi th the provisions of cl
(2). For the purpose of the present appeals, we will assume
that the Portuguese Cvil Code which was continued by Par-
liament to be in force in Goa, Daman and Diu was a | aw nade
by the State, though there nmay be several objections to so
doing .... Wthout doubt the provisions of the Portuguese
Cvil Code, unless they are saved by s. 29(2) of the Linta-
tion Act, are repugnant to the provisions of the Portuguese
Cvil Code are saved by s. 29(2) then there can be no ques-
tion of any repugnancy. So the question whether the provi-
sions of Portuguese Civil Code are void on the ground that
they are repugnant to the provisions of the Limtation Act
depends on the question whether the Portuguese Civil Code is
saved by s. 29(2) of the Limtation Act, 1963."

After exhaustive consideration of that question it was held
by Chi nnappa Reddy, J. speaking for a bench of two ~Judges
that the provisions of the Portuguese Civil Code deal with
the subject of linmtation of suits etc. and.in force in the
Union Territory of Goa, Daman and Diu only is ’'local |[|aw
within the neaning of s. 29(2) of the Limtation Act and
they have to read into the Limtation Act 1963, as if.  the
schedule to the Limtation Act is amended mutatis nutandis
Thus, it is clear that the question of repugnancy in cl
(2)of " Art. 245 did not arise in that case. On the other
hand, operation of Portuguese Cvil Code was saved by s.
29(2) of the Limtation Act as a local |aw

20. The doctrine of predom nant purpose of Acquisition
Act (21 of 1976) as discussed by ny learned brothers is to
achi eve the objective of preventing the flagrant and bl at ant
m suse or abuse of the contract carriages as stage carriages

by elinminating that class of private pliers fromall Karna-
taka roads | amin conplete agreement with it. It is a
| audabl e object to subserve public purpose. But the opera-
tion of its incidental or ancillary provisions, i.e. Arts.
14(1) and 20(3) to the
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primry or pr edom nant purpose is nai |l ed by the
altered/situation, viz., nmaking the | aw under the Act 59 of
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1988. It is already held that Art. 254 applies only to
repugnancy arising between an exi sting or subsequent Union
law and State |aw on any one or nore subjects in the Concur-

rent List IlIl of Seventh Schedule to the Constitution. The
i nconsi stency arising between |aws on the other two Lists,
i.e. Lists | and Il, of Seventh Schedule to the Constitu-

tion, has been taken care of by the opening non obstenti
clause of Art. 246(1) of the Constitution which gives Su-
premacy of List | over List Il/Laws nmade by Parlianent in

its residuary jurisdiction will be governed by the sane
provi sion because Art. 248 is to be read with Entry 97 of
List I. Sane is the position under Art. 252 of the Constitu-

tion. Once Parlianent has made a | aw under that Article on a
matter in State List, the Legislatures of those States on
whose resolution the |.aw was passed by Parlianment or which
subsequently adopt it ceases to have a power to make a |aw
relating to that matter, and, therefore, there is no ques-
tion of retaining any 1egislative conpetence to make [aw on
that matter. Sane should De the position under Art. 253 of
the Constitution.” The position under tenporary neasures are,
therefor dealt-with by Art. 251 that in case of inconsisten-
cy between the Union and State law, the fornmer shall prevai

and the latter will be only ' inoperative’ but not "null and
void . Under Arts. 252 and 253, the loss of legislative
power of the States is conplete and, thereafter, the States
can no | onger make any | aw on a subject on which Parlianent
has made a |aw and, therefore, their existing |aws and any
laws that they may venture to nake in future will be nul

and void and for that matter Art. 254(1) cannot be invoked.
But that is not the case with - matter enunerated in the
Concurrent List. The State Legislature did not surrenderated
power or jurisdiction. The Parlianent, with a view to |ay
down general principles makes |aw or anends the existing

law. The State Legislature still nmay feel that its  |oca
conditions nmay demand amendnment or nodification of the
Central law. Their reserve power i's Art. 254(2). If the

Parlianment expressly repeals the repugnant |aw nade under
Art. 254(2) different considerations nay arise for which no
final pronouncenent is needed here. It is already found that
ss. 14(1) and 20(3) of the Acquisition Act (21 of 1976)
becarme void. But after naking the Act 59 of 1988, the power
of the State Legislature under Art. 254(2) is not exhausted

and is still available to be invoked from time to tine
Though, there is opposite school of juristic thought, in  ny
considered viewthe interpretation | have but up will~ sub-

serve the animation of the rounding fathers of the Constitu-
tion; the Constitutional Scheme and purpose envisioned by
Art. 254. Therefore, after the Act has cone into force, the
State legislature has its reserve power under Art. 254(2)
686
to nake |aw. But unless it again enacts |aw and reserves it
for consideration and obtains the assent of the President
afresh, there is no prohibition for the petitioners to make
applications for the grant of contract «carriage permts
under the Act and consideration and grant or refusal thereof
according to | aw by the concerned Regional Transport Author-
ity. It is, therefore, nade clear that this order does not
preclude the Karnataka State Legislature to nake afresh the
law simlar to ss. 14(1) and 20(3) of the Acquisition Act
wi th appropriate phraseol ogy and to obtain the assent of the
President. The authorities have m sconstrued the effect of
the Act.

21. Accordingly | hold that s. 14(1) to the extent of
prohibiting to make fresh application for grant of pernmits
to run the contract carriages other than those acquired
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under Act 21 of 1976 (Acquisition Act) and the enbargo and
prohi bition created under s. 20(3) thereof on the respective
Regi onal Transport Authority in the State of Karnataka to
invite/receive the application to consider the grant of
permts to such contract carriages according to law, are
hereby, declared to be void.

22. The wit petitions are accordingly allowed, but, in
the circunstances, Ww thout costs.
P.S. S Petitions
di sm ssed
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