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ACT:
Industrial Disputes Act, 1947, (Act XV of 1947), ss. 7
and 11-- Adjudicator--Scope and authority of--Denpcratic

Constitution--Essentials thereof--Rule  of Law- Benevol ent
despoti sm - Forei gn thereto.

HEADNOTE:

Held, that adjudication by an adjudicator under the

Industrial Disputes Act does not nean adjudi cati on according
to the strict law of naster and servant and that an
adj udi cator’s awar d may contain provisions for t he
settlenent of a dispute which no court could order if it was
bound by ordinary law. Thus the /scope of an adjudication
under the Industrial Disputes Act is much wi der than that of
an arbitrator making an award. |Industrial Tribunals are not
fettered by such limtations and -an adjudicator has
jurisdiction to investigate disputes about discharge and
di sm ssal and where necessary, to direct reinstatenent.
Nevert hel ess, wide as their powers are, these Tribunals are
not absolute and there are limtations to the anbit of their
aut hority. Though they are not courts in the strict ~sense
of the term they have to di scharge quasi judicial functions
and as such are subject to the overriding jurisdiction of
the Supreme Court under Art. 136 of the Constitution. Their
powers are derived fromthe statute that creates them and
they have to function within the limts inmposed there and to
act according to its provisions. Those provisions invest
themwi th many of the trappings" of a court and deprive them
of arbitrary or absolute discretion and power.
Benevol ent despotism is foreign to a denocratic
Constitution. Wen the Constitution of India converted this
country into a sovereign, denocratic, republic, it did not
invest it with the nmere trappi ngs of denocracy but invested
it, with the real thing, the true kernel of which is the
ultimate authority of the courts to restrain all exercise of
absolute and arbitrary power not only by the executive and
by officials and lesser tribunals but also by t he
| egi sl atures and even by Par | i ament itself. The
Constitution established a "Rule of Law' in this Iland and
that carries with it restraints and restrictions that are
foreign to despotic power.
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The courts, however, must al ways exercise caution and should
not substitute their own judgnment and discretion for that of
such tribunal s.

166
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In view of ss. 7 and 11 of the Industrial D sputes Act,
1947 and U.P. State Industrial Tribunal Standing Oders 1951
these Tribunals, though not bound by all the technicalities
of Civil Courts nmust nevertheless follow the general pattern
of the Cvil Courts in the matter of taking the pleadings of
the parties in witing and the drawing up of issues. It is
not open to the Tribunals to disregard the pleadings and to
reach any conclusion that they think are just and proper

The Suprene Court remtted the case to the Labour
Appel late Tribunal for a rehearing of the appeals as the
Adj udi cator and the Labour Appellate Tribunal had adopted
the attitude of ~benevolent despots and had based their
conclusion on irrel evant considerations and i gnored the rea
guesti ons that arose for decision and the issues that arose
out of the pleadings of the parties.

West ern I'ndia Autonobile Association v. I ndustria
Tri bunal, Borbay ([1949] F.C.R 321, 345), State of Madras
v. C P. Sarathy, ([1953] S:/C. R 334, 348), Bharat Bank Ltd.
v. Enpl oyees of Bharat Bank Ltd., ([1950] S.C. R 459, 497),
Miir MIlIs Co. v. /Suti MIls Mazdoor Union, Kanpur ([ 1955]
1 S.CR 991, 1001), referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos.. 22 and
22- A and 301 of 1955.

Appeal s by special |eave fromthe judgnment and order dated
the 4th July 1952 of the Labour Appellate Tribunal of |ndia,
Lucknow in Appeals Nos. 391 and 392 of 1951 arising out of
the Award dated the 1st Novenber 1951 of the Adjudicator and
Addi tional Regional Conciliation Oficer, Kanpur in /Case No.
53 of 1951.

G S. Pat hak, (Ranmeshwar Nath and Rajinder Narain), for the
appel lants in all the appeals.
G C Mathur, for the respondent in C. A Nos. 22 and 22-A
and respondent No. 4 in C. A No. 301 of 1955.
K. B. Asthana and C. P. Lal, for the respondent No. 3
in C. A No. 301 of 1955.
1955. Decenmber 23. The Judgnent of- the Court was

del i vered by
BOSE J.-We are concerned here with three appeals. They
arise out of a dispute between the J.K. Iron and Stee

Conpany Limted and the Iron and Steel Mazdoor " Union. e
will call themthe
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Conpany and the Mazdoor Union respectively. The facts are
as follows.

The Company had its factory and other works at Kanpur - in
Utar Pradesh. On 10-4-1948 the Mnistry of Conmmrerce in-the
CGovernment of India ordered the Conpany to shift its Jute
Bal i ng Hoops factory from Kanpur to Cal cutta.

As no land was available in Calcutta no effect could be
given to this order till the year 1950-51. On 19-3-1951 the
Iron and Steel Controller ordered the Conpany to stop the
rolling of jute baling hoops at once. Accordingly, the
producti on of these hoops was stopped fromthat date.

At the same tinme there was scarcity of scrap iron and the
Conpany’s case is that forced it to reduce the working of
its furnace fromthree shifts a day to one.
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The Conpany states that because of these two causes it was
obliged to retrench its staff. Therefore, it issued the
follow ng- notice dated 15-5-1951 to 128 of its workers:

"Consequent to transfer of the Rolling MIl to Calcutta
and want of scrap to Furnace Departnment in full, the
services of the persons as per list attached are dispensed
with fromtoday.

Their wages and other dues in full settlement will be paid
after 2 P.m"

Twenty five of the 128 accepted their wages and ot her dues
in full settlement but the remaining 103 refused. Thei r
cause was accordingly espoused by the Mazdoor Union which
nmade an application to the Regional Conciliation Oficer at
Kanpur on 16-5-1951 conplaining that the retrenchment was
illegal and asking that the worknen be reinstated with ful
paynment of their wages for the period they were out of work.

This was forwarded to the Governnent of Uttar Pradesh and
on 28-6-1951 the Governor of that State referred the
following issue to the Regional Conciliation Oficer at
Kanpur under sections 3, 4-and 8 of the UP. Industria
Di sputes Act, 1947 for adjudication
"Whet her the retrenchnment of the worknen
1318
given in the Annexure by Messrs J. K 1Iron and Steel Co.
Ltd” Kanpur, is unjustified? |If so, to what relief are the
wor knen entitled?"

The parties filed their witten statenments on 14-7-1951
and the Conpany filed a rejoinder on 20-7-1951. The
Adj udi cator thereupon took evidence, oral and docunentary,
and gave his award on 1-11- 1951. But before that was done

the case of one of the workmen (Kapil~ Deo Singh) was
withdrawn and that left 102 for himto deal with.
The Adjudi cator reached the following conclusions. The

Mazdoor Union had contended that the retrenchment was not in
good faith. The Adjudicator held that it was and that there
was neither harassnent nor victimsation. So also on the
guesti on about the shortage of scrap he held that there was
a shortage but that it was only tenporary and that it was
not likely to last for nmore than 8 or 9 nonths. He then
referred to the Standing Orders and said that  the ~ Conpany
was not entitled to resort to retrenchnent except as a | ast
resort and that in the circunstances of the present case
these worknen should (1) have been offered the option of
enpl oyment in the new set up at Calcutta; and (2) those that
did not want it should have been laid off in rotation
instead of being retrenched. He accordingly ordered that
shoul d be done and drew up a graduated scal e , of
conpensati on.

We observe in passing that the expression used  throughout
has been "played off". The reason for that is that is the
phrase wused in the Standing Orders and in the copy  of the
Act and Model Standing Orders reproduced by the U P. De-

partment of Labour in its Annual Review of Activities. But
it seems to us that was due to printer’s error at sone stage
which has been repeated in various places. The correct
expression is "lay off". That is the expression used and
defined in the Act. The Standing Orders should have used
the sane phrase. Apart fromthe definition in the Act, "lay
off " is a well-known industrial term neaning, according to
the Oxford Dictionary, "a period during which
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a worknman is tenporarily discharged". W wll wuse the

correct expression in this judgnent.
Both sides appealed to the Labour Appellate Tribunal. The
decision, there was as follows. The Tribunal upheld the
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finding that there was in fact a shortage of scrap iron and
al so agreed with the Adjudicator that was only likely to be
tenmporary. Then it held, apparently as a matter of |[|aw,
that wunder the Standing Orders it is not permissible to
retrench worknen and deprive them of their maintenance when
there is only a tenporary shortage of material, whatever the
duration of the shortage; all that the enployer can do in a
case like that is to lay themoff.

The Tribunal also upheld the finding that the Hoop MII
was in the course of transfer to Cal cutta consequent on the
orders of CGovernnent, but they held that there was nothing
on the record to show which of the 105 persons (it shoul d be
102) whose cases they were considering were "specifically
engaged in the Hoop MIIls and had becone surplus by reason
of the transfer to Calcutta".

This is one of the findings attacked before us by the

Conpany on the ground that the Tribunal has failed to
realize that the Company’s operations nmust be considered as
a whole ‘and that because of the interdependence of its
various departnments a closure of one section, coupled with a
shortage of materials in another, is bound to affect its al
round working and therefore the question of retrenchnent
cannot be | ooked at from the narrow point of view of only
one department but must be viewed in its all round setting.
W will deal with thislater.
Anot her of the Tribunal’s findings on the "transfer" aspect
of the case was that a cut in profitsis not in itself a
good ground for retrenchment. It held that retrenchment can
only be made when there is a total closure of the mll "or
when for any such ot her reason the worknen becone surplus”.

The final conclusion of ~the Tribunal was that t he

retrenchnment was "wholly unjustified". ~Accordingly, it set
aside the retrenchments and held that the
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affected worknen will be deened to be "still in service"

and directed that they be reinstated. The appeal  of the
Mazdoor Union was partly allowed and that of the Conpany
di sm ssed

This inpelled the Conpany. to do the follow ng-things:
(1)to file a wit petition in the Al ahabad H-gh Court on 4-
8- 1952. This was disnissed by that Court on 9-4-1953 and
Cvil Appeal No. 301 of 1955 is the appeal to us against
that order;
(2)to file two appeals to this Court against the ~order  of
the Labour Appellate Tribunal. These appeals are G vi
Appeal No. 22 of 1955 and Civil Appeal No. 22-A of 1955.
Thi s judgnent covers all three appeals.
M. G C  Mthur, who appeared for the Mazdoor Union, raised
a prelinmnary objection against the Conpany’s appeal s based
on the following facts. The Conmpany had appealed to/ this
Court against the Labour Appellate Tribunal’'s decision on
26- 8- 1952. The petition was summarily dism ssed on @ 10-9-
1952. Counsel contended that barred the present appeals:
Cvil Appeal 22-A of 1955 because it is an appeal against
the very order that is now under appeal, and Civil Appea
301 of 1955 on the basis of res judicata because it raises
the sanme points as were raised in the petition for specia
| eave which was disnissed

We rejected this objection because the previous petition
for appeal does not appear to have been disnmissed on the
nerits but on two technical grounds. It is true the order
of dismissal is general but the office note states (1) that
no certified copy of the decision appeal ed agai nst was fil ed
though Order 13, rule 4, of the Rules of the Supreme Court,
requires that and (2) that the reliefs sought in the
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petition for special leave and in the wit petition before
the High Court are the sane. It is evident that forned the
basis of the order of dismissal especially as it is the
usual practice not to entertain an appeal here when a
simlar matter is pending in the H gh Court,
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Before we conme to the nerits it will be necessary to set out
the grounds on which the H gh Court proceeded. The |[earned
Judges were concerned with a wit for certiorari and so
naturally focussed their attention on guesti ons of

jurisdiction rather than on the nerits. They consi dered
that the Adjudicator’ was free to take into consideration
all matters bearing on the question of retrenchment and to

consider whether it was "absolutely necessary" to retrench
the worknen. They |ooked at Standing Oder 16(a) and
deci ded that the Adjudicator had jurisdiction to determne
the scope and neaning of this Oder and that he and the
Labour Appellate Tribunal were conpetent to hold that these
orders neant that the Conmpany was not entitled to take what
the | earned Judges called the "extrenme step of retrenchnent”
so long as it was possiblefor it to "lay off " the worknen.
That at once rai ses questions about the scope and authority
of an adjudicator under the Industrial Disputes Act. But
that, we feel is now settled by authority. The Federa
Court held in Wstern India Autonobile Association v.
Industrial Tribunal, Bonbay(1l) that adjudication does not
nmean adj udi cation according to the strict |aw of naster and
servant and held that an adjudicator’s award  may contain
provisions for settlenent of a dispute which no Court could
order if it was bound by ordinary |aw. They held that
Industrial Tribunals are not fettered by these limtations
and held further that an adjudicator has jurisdiction to
i nvestigate disputes about discharge and dismissal and,
where necessary, to direct reinstatenment:
That decision was foll owed with approval by this Court in
State of Madras v. C. P. Sarathy(2) and it was agai n pointed
out that the scope of an adjudication under the Industria
Di sputes Act is much wider than that of an arbitrator naking
an award. It would be pointless to cover the same ground;
so we nust take that now as settled | aw
Al the same, wide as their powers are, these Tri-
(1) [1949] F.C.R 321, 345. (2) [1953] S.C.R 334, 348,
1322
bunals are not absolute and there are linmtations to the
ambit of their authority. |In Bharat Bank Ltd. v. Enployees
of Bharat Bank Ltd.(1) this Court held by a ngjority that
though these Tribunals are not Courts in the strict sense of
the termthey have to di scharge quasi judicial functions and
as such are subject to the overriding Jurisdiction of 'this
Court under article 136 of the Constitution. Their powers
are derived fromthe statute that creates them and they have
to function wthin the limts inposed there and 'to act
according to its provisions. Those provisions invest  them
with many of the "trappings" of a court and deprive them of
arbitrary or absolute discretion and power. There is, in
our opinion, an even deeper reason which is hinted at in the
j udgrment of Mahajan J. (as he then was) at page 500 where he
says that "benevol ent despotismis foreign to a denocratic
Constitution". That, in our opinion, is the heart of the
matter. VWen the Constitution of India converted this
country into a great sovereign, denocratic, republic, it did
not invest it with the nere trappings of denocracy and | eave
it with merely its outward forms of behaviour but invested
it with the real thing, the true kernel of which is the
ultimate authority of the Courts to restrain all exercise of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

absolute and arbitrary power, not only by the executive and
by officials and lesser tribunals but also by t he
| egi sl atures and even by Par | i ament itself. The
Constitution established a "Rule of Law' in this Iland and
that carries with it restraints and restrictions

that are foreign to despotic power.

Despite this, however, the Courts nust always exercise
caution and see that they do not substitute their own
judgrment and discretion for that of these Tribunals, for, as
Mahaj an, J. said in Bharat Bank Ltd. v. Enployees of Bharat
Bank Ltd.(1) the overriding powers of this Court under
article 136 are exceptional; and he went on to point out
t hat -

"extraordinary Powers of this character can only be
justifiably used here there has been a grave miscarriage of
justice or where the procedure adopted by

(1) [1950] S.C. R 459, 497.
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the Tribunal is such that it offends against all notions of
| egal procedure”

Now t he position in the present caseis this. The Tribunals
are directed by section 7 of the Industrial Disputes Act to

adj udi cate industrial® disputes "in accordance wth the
provisions of the Act" and section 11 directs themto foll ow
"such procedure as may be prescribed". 'The procedure for

the Uttar Pradesh Tribunals is laid down by the U P. State
Industrial Tribunal Standing Orders, 1951. Very broadly it
follows the pattern of the civil Courts. Once the reference
is made by Covernnent, the Tribunal has to take the
pl eadings of the parties in witing and to draw up issues.
Then it takes evidence, hears argunents and finally
pronounces its "judgnent" "in open Court". It is  evident
from this that though these tribunals are not bound by al
the technicalities of civil Courts, they nust neverthel ess
follow the sanme general pattern. Now the only point of
requiring pleadings and issues is to ascertain the real dis-
pute between the parties, to narrow the area of conflict and
to see just where the two sides differ. It is not open to
the Tribunals to fly off at a tangent and, disregarding the
pl eadi ngs, to reach any concl usions that they think are just
and proper.

VWhat exactly was the dispute in the present case? The
broad conflict was of course about the retrenchnent and the
Tribunal was asked to deci de whether the retrenchrment ~ of
these 103 persons was unjustified; but that by itself  left
t he issue nmuch too broad, so it was necessary to
"particul arise" and that was done in the pleadings.

The Company justified its action on two grounds:. (1)
because of the shortage of scrap and (2) because of the
stoppage of work in the Hoop Departnent consequent ~on the
orders of CGovernnent. But none of the persons retrenched
cane fromthe Hoop Departnent and the Conpany expl ai ned that
was because of the interdependence of its vari ous
departnments and, taking the retrenchments in groups,
department by departnent, it explained just why reduction
was effected in those particular places. |In
167
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this way, it dealt serially with the retrenchnents in(1) the
Scrap Departnent, (2) the Cast Iron Foundry, (3) the Punching
and Pressing Departnent, (4) the Watch and Ward Departnent
and (5) the Cerical Departnment.

The Conpany al so nade the foll owi ng assertions, (1) that
retrenchnent is a necessary incidence of an industry and
that the discretion of the managenent should not be
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interfered with; (2) that it is the exclusive function of
the nmanagenent to deternine the size of its working force
and (3) that the enployer nmust be the sole judge as to how
econom cally or efficiently its business is to be run

The Mazdoor Union retorted that the retrenchments were not
done in good faith. It denied that there was any shortage
of scrap but admtted the interdependence of the various
departnments and used that fact as an argunment to indicate
the Company’s bad faith. The Union said the very fact that
there had been no retrenchnent in the departnent that was
directly affected, nanely the Hoopi ng Departrment, and that
there was no retrenchnent in certain allied departnents that
woul d have been the first to be bit, had there been any rea
shortage of scrap, showed that the reasons given by the
Conpany for the retrenchnent were untrue. In particular
the Union pointed out that there had been no retrenchnent in
the follow ng departnments which, according to it, would have
been the hardest hit had there been any truth in the
Conpany’s  case namely, (1) the Furnace Departnent, (2)
Rolling. ‘M1l Departnent, (3) Wrkshop, (4) Painting and
Bundl i ng, — (5) Wdrks and M ntenance. Then, as regards the
Foundry Department and the Scrap Departnent where there bad
been retrenchments, the Union said that these departnents
bad sub-sections and yet there were no retrenchnents in the
sub-sections that/ would have been hit if the Conpany’s
al | egati ons were true.

The Union gave no reply to the Conpany’s assertions about

its right to retrench in the absence of bad faith-, its
right to determine the size of its work-
1325

ing force and its right to judge of ~the -econony and
efficiency of its business.

The Company filed a witten rejoinder and explained in
detail why there had been no retrenchnments in the places
where, according to the Union, there should have been on the
facts alleged by the Conpany and it again explained why it
had retrenched workers in the departments which, according
to the Union, ought to have been the hardest hit. Thi s
expl anati on again brought out the interdependence of the
various departnents.

Instead of drawing up issues, as it is required to do by
Standing Order 22 of 1951, and determ ning just where the
parties disagreed, the Adjudicator at once proceeded to
record evidence and entered upon a ranbling enquiry which
enbraced questions which had not been raised at all. On the
only point on which the parties were really at issue, nanely
the good faith of the management, the findings were in
favour of the Conpany. So also the Adjudicator accepted the
Conpany’s assertion about its right to determ ne the size of
its labour force and to effect retrenchnent where necessary
subject only to the proviso which the Adjudicator added,
nanmely that this must be done in good faith; and indeed the
Mazdoor Union had not chall enged these assertions in its
witten statenent.

The Adj udi cator sai d-

"I't is however an accepted principle that such changes as
are being done by the management now form a part of
manageri al discretion and cannot be interfered with unless
it is coloured with the elenent of victimsation or unfair
| abour practice”.

But despite this, and despite his findings about good
faith, the Adjudicator considered that, in spite of it all
“"the right of the workmen has to be safeguarded to certain
extent".

VWhat is left of the right if the "accepted principle" be
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faith, he did not proceed to explain. |If the principle he

enunci ated and accepted is sound, then the only rights they
have are to conpl ai n of
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bad faith, victimsation and so forth. However, feeling
under a conpul sion to safeguard these unexplained rights he
had recourse to Standing Order 16(a) and ignored Standing
Orders 19 and 20.

The "accepted principle" to which the Adjudicator refers
in the passage quoted above is inplicit in Standing Orders
19(a) and 20(a). They deal with the term nation of service
by an industrial establishment and prescribe a certain
guantum of notice in witing, and then cones this inportant
proviso in Standing Order 19 (a) -

"Provided that if a pernmanent workman feels that he has been
di scharged for reasons not connected with his enpl oynent or
that the reason of discharge comunicated to him is not
genui ne, 'he may nake an appeal to the Labour Conmi ssioner
The deci'sion of " the Labour Conmissioner................
shal | be binding on both the parties®.

Readi ng the body of Standing Order 19 (a) along with the
proviso in the light of the "accepted principle", it is
evident that the ~only right the workman has, when his
services are lawfully term nated after service of due notice
and so forth, is to question the order on only two grounds-
(1)that he has been discharged for reasons - not connected
with his enpl oynent, 'and
(2)that the reason of discharge communicated to himis not
genui ne.

There is nothing in these Standing Orders to  indicate
that retrenchment is a nmeasure of last resort and that an
enpl oyer nust continue to lay off- his  workmen however
uneconom cal that nmay be to the business; still less that he
must lay themoff in rotation and thus affect other | worknen
who would not be affected by a legitimte order of
retrenchment. That cuts at the root of the "accepted
principle".

In any event, the ground on  which the -adjudicator
proceeded was not a matter in dispute between the parties
because it was not raised in their pleadings and could not
have been put in issue bad the Adjudicator troubled to -draw
up issues as he should have done. As Mahajan, J.  said,
adj udi cators and tribu-
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nal s cannot act as benevol ent despots and that is exactly
what it comes to when an adjudicator, after  setting out,
correctly in our opinion the Conmpany’s rights, holds agai nst
the Union on the only grounds that it did raise and /then
proceeds to give an award, not only on grounds that are not
raised but on grounds that fly in the face of ‘the very
principles that he enunciated; and that only because he felt
that he was under a compul sion to "safeguard" the worknmen to
"a certain extent”.

Both sides appealed to the Labour Appellate Tribunal —and
the second ground of the appeal |odged, by the Mazdoor Union
was "that the award of the |earned Adjudicator is quite
arbitrary" which, of course, is exactly what it was
And so al so ground No. 9:

" That the |learned Adjudicator has gone beyond hi s
jurisdiction in awarding relief on a question not, referred
to it by Governnment".

That again we feel is justified. Wat was referred was
the question of the justification for retrenchment of
certain specified worknen. Wat was awarded was the |[|aying
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of f of persons whose cases were not even considered, that is
to say, when the Adjudicator directed Ilaying off in
rotation, his order necessarily affected persons who had
neither been laid off nor retrenched and whose cases not
even the Union had in mnd. It is to be observed that the
Mazdoor Union conplains about this part of the order in
ground No. 11 though on a different ground.

The Conpany al so appeal ed agai nst the Adjudicator’s order
and grounds Nos. 6, 9 and 24 of their appeal are directed
against that part of the order that deals with the lay off
of the worknen. Anong other reasons advanced is that this
will adversely affect others who are not retrenched. The
ot her grounds repeat what was said in the conpany’s witten
statenent though in different |anguage.

The Labour Appellate Tribunal contrasted Standing O der
15(a) with Standing O der 16(a) but also ignored Standing
O ders 19(a) and 20 which are the
1328
only ones that really apply to this case. It upheld the
finding ‘of the Adjudicator that there was a shortage of
scrap but held that as the shortage was for only 6 nonths
retrenchnent was not justified.

In point of fact, the Labour Appellate Tribunal is wong
about the six nonths. |t was under the inpression that the
Adj udi cator had conme to that concl usion. But what the
Adj udi cator said was that the shortage at best was for a
period of 8 or 9 nonths. The passage which - the Appellate
Tri bunal quotes is not the finding of the Adjudicator but
the argument advanced on behal f “of "t he Conpany. The ful
passage runs thus:

"Shri  Mahal i ngam stated that Standing order ~16(a) which
provides for a lay off of a maxi mum period of 12 days in a
nonth contenplates a tenporary shortage of very short
dur ati on. It could not apply to shortage of raw naterials
lasting for nmore than 6 nmonths and hence the Conpany’s right
to retrench is not affected by the aforesaid Standing
Order".

The Appel late Tribunal quoted the portion ‘we have
underlined but ignored the rest of the sentence and the part
that went before and concl uded that the portion underlined
was a part of the Adjudicator’s findings.

However, even if we assunme that the Tribunal would -have
reached the sane conclusion if it had realised that the
shortage was for as long as 8 or 9 nonths, the error into
which it has fallen is that the question ~of retrenchnent
cannot be nmade to depend on the duration of the shortage or

even on the fact that those retrenched will be thrown out of
enpl oyment but on the effect that an omi ssion to retrench
will have on the business. In sone cases, laying off /even

for 6 or 8 or 9 nonths might make the Conpany bankrupt,
therefore, if the Appellate Tribunal considered that it had
power to stop retrenchment for reasons other than | those
given in the proviso to Standing Order 19(a) it was bound to
| ook into the Company’s finances and determ ne the question
of justification on that basis. The only question referred
was the retrenchnent justified? and we find it
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impossible to see how that can be determnmined wthout
considering the question of good faith which in turn would
largely depend on the finances of the Conmpany, on the
adverse effect that retention would have on the business and
on whether retention would nean the deadweight of an
uneconom ¢ surplus and so forth.

Next, when the Appellate Tribunal turned its attention to
the transfer of the Hoop MIIl to Calcutta, it agreed that
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woul d have been a good ground for retrenching those who were
specifically engaged in the Hoop MIIl but not the others.
But this takes an inpossibly narrow view and ignores the
over-all working of a business concern and the repercussions
that a transfer of this kind would have on other parts of

the business. It totally ignores the pleadings of the
parties and, like the adjudicator, bases its conclusion on
some airy view of what it considers would be a good thing
for the workmen. That is not a decision "given in

accordance with the Act" and is as nuch open to objection on
that score as the award of the Adjudicator.

It is pertinent at this stage to refer to a decision of this
Court reported in Mir MIlls Co. v. Suti MIlls Mazdoor
Uni on, Kanpur (1) where Bhagwati, J. delivering the judgnent
of the Court said-

"The considerations of social justice inmported by the
Labour Appellate ~Tribunal inarriving at the decision in
favour ~of the respondent were not only irrelevant but
unt enabl e".

In the present case also we are of opinion that the
Adj udi cator _and the Labour Appellate Tribunal had adopted
the attitude of benevolent despots and have based their
conclusions on irrel evant considerations and have ignored
the real questions that arose for decision and the issues
that arose out of the pleadings of the parties.

It would not be right for us to substitute our judgnent
and discretion for that of the Adjudicator and the Tri bunal
accordingly, as we are of opinion that the. real questions
that were in dispute between the

(1) [1955] 1 S.C R 991, 1001
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parties were neither appreciated nor considered we have no
alternative but to remt the matter to the Labour Appellate
Tribunal for a proper decision after drawi ng up issues that
arise out of the pleadingS, considering them and deciding
the dispute accordingly, with |liberty of course to remt the
case to the Adjudicator for a retrial or for the taking of
further evidence if it is of the opinion that the  onission
to draw up issues and focus attention on the points that
seem to be in dispute has had the result of ~shutting out
evi dence that m ght otherw se have been | ed.

An agreenent said to have been reached between the parties
on 7-9-1953 was placed before us towards the end of the
argunents but we have not |ooked at it because counsel for
the Mazdoor Union said it did not cover the case of these
retrenched workers. The Conpany insisted that it did. We
were not prepared to investigate that dispute at that |ate
stage but we make it plain that the Labour Appellate
Tribunal wll be at liberty to consider it or ~not as it
deens right after hearing what both sides have to say
about it.

The award and the decision of the Labour Appellate
Tribunal are set aside and the case is remtted to the
Labour Appellate Tribunal for a re-bearing of the appeals
filed before it and for a fresh decision in the Iight of the
f oregoi ng observati ons.

W wll, however, have to nmake sone interim arrangenent
for paynent of what may be terned a sort of subsistence
allowance to the affected workmen during the pendency of
those further proceedings. As there is no agreenent between
the parties on the subject, we leave it to the Labour
Appel late Tribunal or the Adjudicator, as the case may be,
to make suitable orders in this respect.

There will be no order, about costs as neither party is to
bl ame for what has happened.
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