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ACT:

Service Law -Appointnment in the nature of contract and
for a specified period--Termnation of service before the
expiry of specified period--Validity ~of--Appointee--Wether
has a right to continue beyond the specified term of ap-
poi nt nment .

Constitution of India, 1950: Article 226---Wit peti-
tion--Interim order by H gh Court--Effect of--Wether con-
trols jurisdiction of the High Court to dispose the wit
petition on nerits.

HEADNOTE:

Pursuant to a schene enacted for the benefit of ex-
mlitary officials the appellant-State appointed the re-
spondent on 20.8.1979 as Secretary Zila Sainik Board on
contract basis for a specified period which was further
extended upto 30.8.1985. On 29.3.1985 the services of the
respondent were termn nated.

The respondent filed a wit petition before the High
Court <challenging the term nation order. By an order dated
24.3.1988 the Hi gh Court set aside the termination order
hol di ng that the respondent was entitled to salary upto the
period he was entitled to remain in service i.e. upto
30. 8. 1985.

The respondent preferred a Review Petition before the
Hi gh Court contending that pursuant to the interim order
dated 10.7.1986 passed by the Hi gh Court he was entitled to
be reinstated in service even though there was no order of
extension of service. By an order dated 26.7.1988, the Hi gh
Court allowed the Review Petition directing the appellant
State to reinstate the respondent in service. Hence this
appeal by the State.

Al'l owing the appeal and setting aside the order passed
on Review, this Court,

HELD: 1. 1In the instant case, the appointnment of the
respondent was indisputably in the nature of contract and
under tile order of appointnent he was entitled to continue
in office in the post in question till 30th of August, 1985
and not beyond that date unless there was a further exten-
sion. Since no order of extension had been sanctioned by
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the Governor beyond 30th August, 1985 the respondent was

entitled to the salary and all owances due to himtill 30th

of August, 1985 if tile order of termination of service was
found to be an invalid one. [242B; 244(C]

1.1 The High Court was right in disposing of the Wit
Petition on 24.3.1988 declaring that the respondent was
entitled to salary upto the period he was entitled to renmain
in service, i.e. 30th August, 1985. But it was not right in
making an order on Review on 26.7.1988 relying upon the
interim order dated 10.7.1986 which’ in the circunstances
could not have the effect of controlling the jurisdiction of
the H gh Court to dispose of the Wit Petition on nerits as
it did on 24.3.1988. [245A-B]

2. The interimorder passed by the Hi gh Court did not
and could not anpbunt to a direction that the respondent was
entitled to be reinstated in service irrespective of the
merits ~of the case and the extent of his right. The order
passed on review i s whol |y unsustai nable. [245(C]

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: Civil Appeal No. 4649 of
1989.

From the Judgnent and Order dated 26.7.1988 of the
Al'l ahabad H gh Court in Review Application- No. 27(W of
1988.

Anil Dev Singh and Ms. S. Dikshit for the Appellants.

Yogeshwar Prasad, Vijay Hansaria, Sunil K Jain, S K
Jain for the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, CJ. The Respondent, Arun CGovil had been
granted a permanent commission in-the Indian Air Force and
was working as a Pilot Oficer. In the year 1972 he was
declared unfit by a Medical Board and was, therefore, inval-
idated froml.A F. The Governnent of India issued a schene
for the benefit of ex-mlitary officials. The State of Uttar
Pradesh al so adopted the sane schene. Under that schene the
ex-mlitary officials were appointed on Contract basis for a
fixed termwhich could be extended fromtinme to time subject
to the suitability of the official concerned but not beyond
58 years of age. Pursuant to the said schene the State of
Utar Pradesh appointed the respondent as the Secretary,
Zila Sainik Board, Unnao on 20th of August, 1979." Paragraph
2 of the said order of appointment issued on 20th - August,
1979 reads thus:

"The appoi nt ment shah be on contract for a period of one
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year w.e.f. the date of assunption if it is not terninated
earlier by giving a one nonth’s notice by the Hon' ble Gover-
nor or on paying one nonth’s salary in lieu thereof  or by
gi ving one nonth’s notice, by the Oficer."

The respondent was required to furnish his acceptance of
the ternms and conditions contained in the said order includ-
ing the above termrelating to the period of appointnent and
on his accepting the terns and conditions he was appointed
as the Secretary in the District Soldiers Board in the
district of Unnao in the State of Uttar Pradesh’. The said
term was extended retrospectively, first upto 20th August,
1982 by an order passed in Septenber, 1981 and it’'was again
ext ended upto 31st March, 1983 by an order nade in February,
1983. Again the termwas extended upto 30th of August, 1985
by an order dated 1st June, 1983. All these orders of exten-
sion were couched al mbst in the same | anguage. The rel evant
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part of the last of such orders, nanely, the order dated 1st
June, 1983 reads as foll ows:
"Sir,

Wth reference to your letter No. 1020/ Sa.
Pa. A.D.M /141, Dated 31.3.1982 on the above subject | am
directed to say that the terns of the officers nentioned
under para-2 who were appointed w.e.f. the date nentioned in
para-4 (has expired). The Governor is therefore pleased to
accord his sanction to extend the period of the contract
upto the period nmentioned under para 5 subject to the condi-
tion that their service tenure shall expire on conpletion of
58 years of age in case the sane is conpleting earlier
during the extended peri od.

SI. No. Nane and Dat e of Date of Recommren-

pl ace of appoi nt- expiry dation

appoi nt - nment of con- extend

nment tract the contract
1to 12 ~-

13 Ex-Pi | ot 21.8.79 31.3.83 1.4.83

Arun Govil, 30.8.85

Unnao
14 to 21-
242

2. During the extended period of the contract
conditions of service of officers shall remain sane as are
nentioned under their Appointment O der. Letters of accept-
ance of relevant conditions of service to be obtained from
these officers nust be submitted to the Government at an
early date."

It is thus seen that the appointnment of the respondent
was indisputably in the nature of contract and under the
| ast order of appointnment refened to above he was entitled
to continue in office in the post in question till 30th of
August, 1985 and not beyond that date unless there was a
further extension.

But on 29.3.1985 the service of the 1st Respondent was
termnated by the issue of a notice and paynent of one
nonth’s salary. The order was to be effective fromthe date
of receipt of termination order and no charges  were nen-
tioned therein against the 1st respondent.

The respondent aggrieved by the said order of term na-
tion filed a Wit Petition on the file of the H gh Court  of
Al'l ahabad in Wit Petition No. 3 164 of 1985. A Division
Bench of the High Court found that the order of term nation
that had been served on the respondent was an invalid one
since it had been issued on the basis of Vigilance Report
and no opportunity had been given to the respondent to show
cause why such action should not be taken against him It is
not necessary to set out all the reasons given by the /High
Court for setting aside the order of term nation. The Hi gh
Court, however, held that the term nation order could not be
sustained and the Wit Petition was liable to be allowed.
The High Court further issued a direction to the effect that
the respondent was entitled to salary upto the period he was
entitled to remain in service. In the instant case the

respondent was entitled to be in service till 30th of Au-
guSt, 1985 wunless there was a further extention. |In the
Penul ti mat e paragraph of the judgnent the H gh Court further
st at ed:

"It is open for the opposite parties to con-
sider the claimof the petitioner for continu-
ation in service or of fresh appointnment and
no observations in this regard are being mnade
by this Court."

The judgrment was delivered on 24.3.1988.
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The respondent who was not satisfied by the order allow
ing the Wit Petition as stated above preferred a Review
Petition before the H gh Court contending that he was enti-
tled to be reinstated in service on the pronouncerment of the
Judgnent on 24.3. 1988 notwithstanding the fact that his
termof office had cone to an end on 30th of August, 1985 as
stated above and no further order of extention had been
passed by the Governor. In support of the Review Petition
the respondent relied on an interimorder which had been
passed by the H gh Court during the pendency of the Wit
Petition on 10th of July, 1986 which reads thus:

"The post will be kept vacant and in case the
petitioner ~ succeeds in his Petition it would
be made available forthwith to the petitioner
by way of an-appoi ntnent."

The contention of ~the respondent was that the said
interim order entitled himto be reinstated in service
irrespective of the fact whether the Governor had extended
the period of his appointnent beyond 30th of August, 1985.
The Hi gh Courtall owed the Review Petiti On on 26.7.1988 and
made an order reinstating the Respondent in service which
reads as follows:

"This is ~an application for review of our
Judgnent -~ dated 24. 3.1988 by which we all owed
the Wit Petition filed by the Petitioner with
certain directions. It seems-that when the
wit  petition was decided, our attention was
not drawn towards the interim order dated
10.7.1986  passed by | earned single Judge in
which it was provided that one post wll be
kept vacant and in case the petitioner suc-
ceeds in his petition it would be nmade ' avail -
able forthwith to the petitioner by way of his
appoi ntnent. The petitioner has pointed out
i naccuracy in ‘the second paragraph of the
operative part of (the judgnent which says
that: "It is open for the opposite parties to
consider the claim of the petitioner for
continuation in service or of fresh appoint-
ment and no observations in this regard are
bei ng made by this Court.""

Aggri eved by the above order namde on review which di-
rected the State of Uttar Pradesh, the appellant herein, to
reinstate the respondent in service, the State  Governnent
has filed this apeal by special |eave.

It is not disputed that the schene under which the respond-
ent
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had been appoi nted provided for an appoi ntment by contract
for a specified termwhich could be extended from time to
time and that the term of the respondent had been extended
on different occasions after his first appointnment and he
was not entitled to continue in service beyond 30th August,
1985 unless there was a further extension. C auses 6 & 7 of
the first order of appointnent stated that the respondent
was entitled to the | eave admissible for tenporary enpl oyees
and for other matters he was to be treated as a tenporary
CGovernment enployee during the tenure of his office. The
appel | ant - government never accepted the position that the
respondent was entitled to be treated as a regular enpl oyee
who had a vested right to continue to hold the post till he
attained 58 vyears of age. The true position that energes
from the nmaterial on record is that the respondent was
enpl oyed only under a contract which specified the term of
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his appointnment which extended only Upto 30th of August,
1985. Since it is admtted that no order of’ extension had
been sanctioned by the Governor beyond 30th August, 1985,
the respondent was entitled to the salary and all owances due

to himtill 30th of August, 1985 if the order of termnation
of service served on himon 29.3. 1985 was found to be an
invalid one. It is on this basis that the Hgh court had

while setting aside the order of ternmination by its order
dated 24.3.1988 directed that the respondent was entitled to
salary upto the period he was entitled to remain in service
and further observed that it was open for the opposite
parties to consider the claimof the respondent for continu-
ation in service or of fresh appointnent and no observations
in this regard were made by the Court. A reading of the
Judgnent of the High Court dated 24.3.1988 shows that the
respondent had not urged before the High Court that the
order of appointnment .issuedin his case was not in the
nature of ‘a contract and the subsequent orders extending his
period of ‘appointrment till 30th of August, 1985 were |iable
to be ignored and that he should be treated as a person
regul arly appointed in Government service entitled to con-
tinue till he conpleted the age of 58 years. Even the order
passed on Review on-26.7.1988 does not nake out that the
respondent had put forward at that stage such a case. Hs
only case was that 'theinterimorder that had been passed on
10.7.86 entitled himto be reinstated in service even though
there was no order of extension of service. If the respond-
ent was really aggrieved by the Judgnent dated 24.3.1988 he
shoul d have preferred an appeal before this Court and that
he did not do but on the other hand he proceeded to file a
Revi ew Petition claimng to be reinstated in service on the
sl ender ground that the interimorder conferred on. him a
right to continue in service beyond 30th of August; 1985
even though his service had not been extended by the Cover-
nor of Uttar Pradesh.
245
In the circunstances, we feel ‘that while the Hi gh Court
was right in disposing of the Wit Petition on 24.3. 1988
declaring that the respondent was entitled to salary wupto
the period he was entitled to remain in service, i.e., 30th
August, 1985 it was not right in naking an order on Review
on 26.7.1988 relying upon the interimorder dated 10.7.1986
which in the circumstances could not have the effect of
controlling the jurisdiction of the Hi gh Court to dispose of
the Wit Petition on nmerits as it did on. 24.3.1988. W,
therefore, set aside the order dated 26.7.1988 passed by the
H gh Court on review and restore the Judgnent dat ed
24.3.1988 passed in the Wit Petition. The interimorder did
not and coul d not anmpunt to a direction that the  respondent
was entitled to be reinstated in service irrespective of the
nerits of the case and the extent of his right. The order
passed on review i s wholly unsustai nabl e.
We, however, nmake it clear that what we have stated
above does not affect in any way what the H gh Court —has
stated in the penultinmate paragraph of the Judgnment dated
24.3.1988 whi ch reads thus:
“I't is open for the opposite parties to con-
sider the claimof the petitioner for continu-
ation in service or the fresh appoi ntment and
no observations in this regard are being made
by this Court."

The appeal is accordingly allowed. No costs.

T.N A Appea

al | owed.
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