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ClI TATI ON
1956 AIR 213 1955 SCR. (2)1066

ACT:

I ndi an Compani es Act, 1913 (VIl of 1913), s. 153-C sub-
clause (3)(a)(i) and s. 162 (v) and (vi)-Application for an
order under s.153-C-Validity thereof to be judged on the
facts at the tinme of presentation thereof-Subsequent events-
Ef fect thereof-Order under s. 153- C-\Wether conpetent before
facts proved nmake out a case for wi nding up under s. 162-
Wrds "just and equitable" in s. ~162(vi)-Wether ejusdem
generis with the matters nentioned in clauses (i) to (v) of
the section-Mere m sconduct of Directors in msappropriating
funds of a Company-Apart from other circunstances-Wether
warrants an order for the wnding up of a  Conpany-
G rcunstances under which an order for-w nding up can be
passed by the court.

HEADNOTE

An application was filed by the first respondent under s.
162 clauses (v) and (vi) of the Indian Conpanies Act for the
wi nding up of the Conpany on the grounds, inter-alia, that
the affairs of the Conpany were being msmanaged and that
the directors had mi sappropriated the funds of the Conpany.
In the alternative it was prayed that action nmght be taken
under s. 153-C and appropriate orders be passed to - protect
the interests of the shareholders. The Hi gh Court held (i)
that the charges set out in the application bad been
substantially proved and that it was a fit case for an order
for wi nding up being made under s. 162(vi) and (ii)/ that
under the circunstances action could be taken under-s. 153-C
and accordingly it appointed two administrators with all the
powers of directors to look after the affairs of the
Conpany. On appeal by special |eave to the Suprenme Court by
the Conpany it was contended that the
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application under s. 153-C was not maintai nable i nasmuch as
there was no proof that the applicant had obtained the
consent of requisite nunmber of sharehol ders as provided in
sub-clause (3)(a)(i) to s. 153-C, that clause providing that
a nenber applying for relief nmust obtain the consent in
witing of not |ess than one hundred nenbers of the Conpany
or not |less than one-tenth of the menbers of the Conpany
whi chever is less. It was alleged that thirteen nmenbers who
had given their consent to the filing of the application had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

subsequently withdrawn their consent.

Held that the validity of a petition nust be judged on the
facts as they were at the tine of its presentation, and a
petition which was valid when presented cannot, in the
absence of a provision to that effect in the statute, cease
to be nmmintainable by reason of events subsequent to its
presentation. The w thdrawal of consent by thirteen of the
nmenbers, even if true, could not affect either the right of
the applicant to proceed with the application or the juris-
diction of the court to dispose of it on its own nerits.
Held further that before taking action under s. 153-C the
court rmust be satisfied that circunmstances exi st on which an
order for wi nding up could be nmade under s. 162 and where
therefore the facts proved do not nake out a case for
winding up under s. 162, no order can be passed under s.
153-C.

The words "just and equitable"in s. 162(vi) are not to be
construed ejusdem generis with the matters nentioned in
clauses (i) to (v) ~of the section

If there is nmerely a msconduct of the directors in
m sappropriating the funds of the Conpany an order for
winding up would not be just and equitable but if in
addition to such mnisconduct, circunstances exist which
render it desirable inthe interests of . the shareholders
that the Conpany should be wound up, s. 162(vi) would be no
bar to the jurisdiction of the court to nmake such an order
The order for winding up was just and equitable in the cir-
cunst ances of the present case.

In re Angl o- Greek Steam Conpany ([1866] L.R 2 Eqg. 1), In re
D amond Fuel Conpany ([1879] 13 Ch. D. 400), Spackman’s
Case ([1849] 1 M & G 170), Be Suburban Hotel Conpany
([1867] 2 Ch. App. 737), Be European Life Assurance Society
([1869] I,.R 9 Eg. 122), In re Amal gamated Syndicate
([1897] 2 Ch. 600) and Loch v. John Bl ackwood Ltd. ' ([1924]
A. C 783, 790), referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil ‘Appeal No. 312 of 1955.
On appeal by special |eave fromthe judgnment and order dated
the 19th October 1955 of the Andhra High Court at Guntur  in
0. S. Appeal No. | of 1955
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arising out of the Order dated the 26th day of Septenber
1955 of the said High Court inits Odinary Oiginal Gvi
Jurisdiction in OP. No. 3 of 1955.

M S. K Sastri, for the appellant.

D. Nar asar aj u, Advocate-General, Andhra (T. Anantha /Babu
and T. V. R Tatachari with hin), for respondent No. 1.

D. Nar asar aj u, Advocate-General, Andhra (A Kr i.shnaswarni
and K. B. Chowdhry, with him for respondents Nos. 2 and 3.
1955. Decenber 16. The Judgnent of the Court was delivered
by

VENKATARAMA  AYYAR J.-This appeal arises out of an
application filed by the first respondent under section 162,
clauses (v) and (vi) of the Indian Conpanies Act for an
order that the Rajahnundry Electric Supply Corporation Ltd.,
be wound up. The grounds on which the relief was clained
were that the affairs of the Conpany were being grossly ms-
managed, that |arge anmbunts were owing to the Governnent for
charges for electric energy supplied by them that the
directors had m sappropriated the funds of the Conmpany, and
that the directorate which had the majority in voting
strength was "riding roughshod" over the rights of the
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shareholders. In the alternative, it was prayed that action
m ght be taken under section 153-C and appropriate orders
passed to protect the rights of the shareholders. The only
effective opposition to the application came from the
Chai rman of the Company, Appanna Ranga Rao, who contested it
on the ground that it was the Vice Chairman, Devata
Ramanmpbanr ao, who was responsible for the nmaladministration
of the Conmpany, that he had been renmoved from the
directorate, and steps were being taken to call him to
account, and that there was accordingly no ground either for
passing an order under section 162, or for taking action
under section 153-C.

The |earned Judge of the Andhra Hi gh Court before whom the
application came up for hearing, held that
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the charges set out therein had been substantially proved,
and that it was a fit case for -an order for w nding up being
made under section 162(vi). He also held that wunder the
ci rcunst ances acti on coul d be taken under section 153-C, and
accordi ngl y appointed two adninistrators for the nmanagenent
of the Conmpany for a period of six nmonths vesting in them
all the powers of the directorate and authorising them to
take the necessary steps for recovering the amounts due,
paying the debts -and for convening '@ neeting of the
sharehol ders for the purpose of ascertaining their w shes
whet her the admi nistration should continue, or whether a new
Board of Directors should be constituted for the managenent
of the Conpany.

Agai nst this order, the Chairnman, Appanna Ranga Rao, acting
in the name of the Conmpany preferred an appeal to .a Bench of
the Andhra Hi gh Court. The learned Judges agreed with the
trial Judge that the affairs of the Conpany, as they stood,
justified action being taken under section 153-C, and dis-
m ssed the appeal. Against this order, the Conpany has
preferred this appeal by special |eave.

On behalf of the appellant, it was firstly contended that
the application in so far as it was laid under section 153-C
was not rmaintainable, as there was no proof ‘that the
applicant bad obtained the consent of the requisite nunber
of shareholders as provided in sub-clause (3)(a)(i) to
section 153-C That clause provides that a nenber is
entitled to apply for relief only if he has obtained the
consent in witing of not |ess than one hundred in nunber of
the nenbers of the conmpany or not less than one-tenth  in
nunber of the menbers, whichever is less. The first
respondent stated in his application that he bad obtained
the consent of 80 sharehol ders, which was nore than onetenth
of the total number of menbers, and had thus satisfied the
condition laid down in section 153-C, sub-clause (3) (a)
(i). To this, an objection was taken in one of the witten
statements filed on behalf of the respondents that  out of
the 80 persons who had consented to the institution of the

application, 13 were not share-holders at all, and that two
menber s
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had signed twice. It was further alleged that 13 of the
persons who had given their consent to the filing of the
application had subsequently withdrawn their consent. In

the result, excluding these 28 nenbers, it was pl eaded, the
nunber of persons who had consented woul d be reduced to 52,
and therefore the condition laid down in section 153-C, sub-
clause (3) (a) (i) was not satisfied.

This point is not dealt with in the judgnment of the tria
court, and the argunent before us is that as the objection
went to the root of the matter and struck at the very
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mai ntai nability of the application, evidence should have
been taken on the matter and a finding, recorded thereon
We do not find any substance in this contention. Though the

obj ection was raised in the witten st aterment , t he
respondents did not press the sane at the trial, and the
guestion was never argued before the trial Judge. The

| earned Judges before whomthis contention was raised on
appeal declined to entertainit, as it was not pressed in
the trial court, and there are no grounds for permtting the

appellant to raise it in this appeal. Even otherw se, we
are of opinion that this contention nust, on the allegations
in the statenment, assuming themto be true, fail on the
nerits. Excluding the nanes of the 13 persons who are

stated to be not nmenmbers and the two who are stated to have
signed tw ce, the nunber of nenbers who had given consent to
the institution of the application was 65. The nunber of

menbers of the Conpany is stated to be 603. |If, therefore,
65 nenbers consented to the application in witing, that
woul d ' be sufficient to satisfy the condition laid down in
section 153-C, subclause (3)(a) (i). But it is argued that
as 13 of the menbers who had consented to the filing of the
application bad, subsequent to its presentation, w thdrawn

their consent, it -thereafter ceased to satisfy t he
requirements of the statute, and was no longer nmaintainable.
W have no hesitation in rejecting this contention. The

validity of a petition nust be judged on the facts as they
were at the time of its presentation, and a petition which
was valid when
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presented cannot, in the absence of a provision to that
effect in the statute, cease to be maintainabl e by reason of
events subsequent to its presentation. 1n our opinion, the

wi t hdrawal of consent by 13 of the nmenbers, even if. true,
cannot affect either the right of the applicant to ' proceed
with the application or the jurisdiction of the court to
di spose of it onits own nerits.

It was next contended that  the allegations in the
application were not sufficient to support a w'nding up
order under section 162, and that therefore no action’ could
be taken under section 153-C. W agree with-the appell ant
that before taking action under section 153-C, the court
must be satisfied that circunstances exi st-on which an order
for wnding up could be nade under section 162. The true
scope of section 153-C is that whereas prior to -its
enactment the court had no option but to pass an order for
wi ndi ng up when the conditions nentioned in section 162 were
satisfied, it could nowin exercise of the powers  conferred
by that section nake an order for its nanagenent by the
court with a viewto its being ultimtely sal vaged. Wer e,
therefore, the facts proved do not nake out a case for
wi ndi ng up under section 162, no order coul d be passed under
section 153-C. The question therefore to be determned is
whet her the facts found make out a case for passing a
wi ndi ng up order under section 162. In his application the
first respondent relied on section 162, clauses (v) and (vi)
for an order for wi nding up. Under section 162(v), such an
order could be nade if the conmpany is unable to pay its
debts. It was. alleged in the application that the arrears
due to the CGovernment on 25-6-1955 by way of charges for
energy supplied by them amunted to Rs. 3,10, 175-3-6. But
there was no evidence that the Conpany was unable to pay the
amount and was commercially insolvent, and the |learned tria
Judge rightly held that section 162(v) was inapplicable.
But he was of the opinion that on the facts established it
was just and equitable to nake an order for wi nding up under
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section 162(vi), and that view has been affirnmed by the
| ear ned Judges on appeal
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It was argued for the appellant that the evidence only
established that the Vice-Chairman, Devata Ramanmbhan Rao,
who had been ineffective managenent was guilty of
m sconduct, and that by itself was not a sufficient ground
for making an order for winding up. It was further argued
that the words "just and equitable" in clause (vi) nust be
construed ejusdem generis with the natters nmentioned in
clauses (i) to (v), that mere msconduct of the directors
was not a ground on which a wi nding up order could be nuade,
and that it was a matter of internal nanagenment for which
resort mnust be bad to the other renedies provided in the
Act . The decisions inn re Anglo-Geek Steam Conpany(1)
and In re D amond Fuel Conpany(2) were relied on in support
of this position. “In Inre Anglo-Geek Steam Conpany(1l), it
was held that the m sconduct of the directors of a conpany
was not a ground on which the court could order wi nding up
under the  just and equitable clause, wunless it was
established that by reason of such nmisnanagenment the conpany
bad becone insolvent. In In re D anond Fuel Company(2), it
was observed by Baggallay, L.J. that,

"...nmere msconduct  or m snmanagenment on the part of the
directors, even although it mght be such as to justify a
sui t against them in respect of such  msconduct or
m smanagenment, is not of itself sufficient to justify a
wi ndi ng-up order".

The contention of the appellant is that as all the charges
made in the application amounted only to m sconduct on the
part of the directors, and as there was no proof ‘that the
Conpany was unable to pay its debts, an-order for w nding up
under section 162 coul d not be nade.

The authorities relied on by the appellant reflect the view
whi ch was at one tine held in England as to the true neaning

and scope of the words "just and equitable" in the
provi sions corresponding to section 162(vi) of the Indian
Act. In Spackman's Case(3), Lord Cottenham L.C. construed

them as ej usdem

(1) [1866] L.R 2 Eq. 1. (2) [1879] 13 Ch. D. 400, 408.
(3) [1849) 1 M & G 170; 41 E.R 1228, 1230.
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generis with the matters nmentioned in the other clauses to
the section, and that construction was followed in-a nunber
of cases. Vide Re Suburban Hotel Co.(1), In re ~Angl o-G eek
St eam Conpany(2), Re European Life Assurance Society(3) and
In re D amond Fuel Conpany(4). But a different view cane to
be adopted in later decisions (vide In re | Aral gamated
Syndi cate(5)), and the question nmust now be taken to be
settled by the pronouncenent of the Judicial Committee in
Loch v. John Bl ackwood Ld.(6), where after an ‘el aborate
review of the authorities, Lord Shaw observed that,
PR it is in accordance with the | aws of Engl and, of
Scotland and of Ireland that the ejusdem generis doctrine
(as supposed to have been laid by Lord Cottenham) does not
operate so as to confine the cases of winding up to those
strictly analogous to the instances of the first five sub-
sections of section 129 of the British Act’.

The law is thus stated in Hal sbury’s Laws of England, Third
Edition, Volune 6, page 534, para 1035:

"The words "just and equitable’ in the enactnment specifying
the grounds for winding up by the court are not to be read
as being ejusdemgeneris with the preceding words of the
enact ment ".

VWen once it is held that the words "just and equitable" are
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not to be construed ejusdem generis, t hen whet her
m smanagenment of directors is a ground for a w nding-up
order under section 162(vi) beconmes a question to be decided
on the facts of each case. Where nothing nore is
established than that the directors have m sappropriated the
funds of the Conpany, an order for w nding up would not be
just or equitable, because if it is a sound concern, such an
order nust operate harshly on the rights of the share-
hol ders. But if, in addition to such m sconduct ,
circunstances exist which render it desirable in t he
interests of the shareholders that the Conmpany should be
wound up, there is nothing in section 162(vi)

(1) [1867] 2 Ch. App. 737.

(3) [1869] L.R 9 Eqg. 122.

(5) [1897] 2 Ch. 600.

(2) [1866] L.R 2 Eg. 1.

(4) [1879] 13 Ch. - D. 400, 408.

(6) [21924] A C. 783, 790.
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which bars the jurisdiction of the court to nmake such an
order. Loch v.John Bl ackwood. (1)was itself a case in which
the order for w nding up was asked for on the ground of
m smanagenment by the directors, and the |law was thus stated
at page 788:

"It is undoubtedly “true that at the foundati on of
applications for wnding up, on the 'just —and equitable
rule, there nmust lie a justifiable |lack of confidence in the
conduct and managenent of the conpany’'s affairs. But this
lack of confidence nust be grounded on conduct of the
directors, not in regard to their private life or affairs,
but in regard to the conpany’s business. ~Further nore the
lack of confidence nust spring not fromdissatisfaction at
bei ng outvoted on the business affairs or on what is called
the domestic policy of the conpany. On the other ' hand,
wherever the lack of confidence is rested on a |lack of
probity in the conduct of the company's affairs, then the
former is justified by the latter, and it is under the
statute just and equitable that the conmpany be wound up".
Now, the facts as found by the courts below are that the
Vi ce- Chai rman grossly m smanaged the affairs of the Conpany,
and had drawn considerable anounts for his per sonal
purposes, that arrears due to the CGovernnent for supply of
electric energy as on 25-6-1955 was Rs. 3,10, 175-3-6, that
| arge collections had to be nade that the machinery was  in
a state of disrepair, that by reason of .death and ot her
causes the directorate had becone greatly attenuated and "a

powerful local junta was ruling the roost", and that the
shar ehol ders outside the group of the Chairman were
apathetic and powerless to set natters right. On these

findings, the courts below had the power to direct the
winding up of the Company under section 162(vi), - and no
grounds have been shown for our interfering wth  their
order.

It was urged on behalf of the appellant that as the Vice-
Chai rman who was responsi bl e for the m smanagenent had been
renoved, and the present

(1) [1924] A.C. 783, 790.
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management was taking steps to set things right and to put
an end to the matters conpl ained of, there was no need to
take action under section 153-C. But the findings of the
courts below are that the Chairman hinself either actively
co-operated with the ViceChairnman in various acts of
m sconduct and mal adninistration or that he had, at any
rate, on his own showi ng abdicated the entire managenent to
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him and that as the affairs of the Conpany where in a state
of confusion and enbarrassnent, it was necessary to take
action wunder section 153-C. W are of opinion that the
| earned Judges were justified on the above findings in
passi ng the order which they did.

It was al so contended that the appointment of administrators
i n supersession of the directorate and vesting power in them
to nanage the Conpany was an interference with its interna

managenment. It is no doubt the law that courts will not, in
general, intervene at the instance of shareholders in
matters of internal administration, and will not interfere

with the managenent of a conpany by its directors, so |ong
as they are acting within the power conferred on them under
the Articles of Association. But this rule can by its very
nature apply only when the company is a running concern, and
it is sought to interfere with its affairs as a running
concern. But when-an application is presented to wind up a
conpany, its very object is to put an end to its existence,

and for /that purpose to termnate its rmanagenent in
accordance with the Articles of Association and to vest it
in the court.,In that situation, there is no scope for the

rule that the court shouldnnot interfere in mtters of
i nternal managenent. ~And where accordingly a case had been
made out for an order for winding up under section 162, the
appoi nt nent of administrators under section 153-C cannot be
attacked on the ground that it is an interference with the
i nternal nanagenment of the affairs of the Conpany. If a
Li qui dator can be ‘appointed to nanage the ‘affairs of a
conpany when an order for wi nding up is nmade under section
162, adm nistrators could al so be

136
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appointed to manage its affairs, when action is taken under
section 153-C. This contention rmnust accordi ngly be
rej ected.

In the result, the appeal fails andis dismssed with costs,
of the first respondent. The costs of the adm nistrator
will come out of the estate.




