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Constitution of India---Articles 19(1)(c) and 32--Wbrk-
men of Trade Fair Authority of India----Dismssal of--Weth-
er |egal

Industrial Disputes Act 1947--Sections 10(3), 10A (4A)),
22 & 23--Wiether attracted.

Trade Fair Authority of India Enmployees (Conduct, Disci-
pline and Appeal) Rule 32--Wether properly applied.

HEADNOTE

Trade Fair Authority of India Enployees’ Union had been
demandi ng fromthe managenent (i) housing facilities for the
enpl oyees; (ii) regularisation of ‘at |east 50% of casual or
daily rated enployees and (iii) upward revision of the
salaries and allowances of the workers. These demands were
di scussed by the Union with the managenent fromtine to tine
but nothing concrete except assurances emerged. On October
29, 1986, the Union wote to the CGeneral —Manager seeking
i mpl enentati on of the assurances not | ater than Novenber 15,
1986. It was al so conmuni cated that the workers would pro-
ceed on one day's token strike on 13.11.86, if no action was
taken. I n response thereto the General Mnager only  assured
the Union representatives that the Standing Comm ttee which
was seized of the matter, would be requested to take up. the
matter on priority basis but things remi ned standstill till
the end of Novenber 1986 and the reminders sent thereafter
also did not yeild the desired result. Thereupon on- January
15, 1987 the Union sought permssion to hold the 'genera
body neeting on 19.1.87 during lunch interval and in antici-
pati on of the grant of such perm ssion issued notices of the
neeting to the nenbers. The General Manager however declined
to grant the necessary permssion. But the General Body
Meeting of the Union was held as schedul ed and a decision
was taken to strike work on 21.1.1987 aS a protest. The
management was put on notice, which reacted by suspending
the President, Vice President & other Executive Menbers of
the Union. Woxrkers’ demand for withdrawal of the orders of
suspension was rejected. Instead all the remaining office
bearers & | eadi ng activists were suspended. These suspended
enpl oyees have filed a wit petition
258
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chal | engi ng their suspension

During the strike some workers attended duty while sone
others gave wundertaking in the prescribed form all such
workers were allowed to work but others who refused to sign
the Undertaking but reported for work were denied enploy-
ment- Efforts to solve the unenmployment problem of such
enpl oyees having failed, they too have filed a wit petition
seeki ng necessary relief.

By its order of March 3, 1987 the nmanagenent term nated
the services of all the 12 office bearers under Rule 32 of
the Trade Fair Authority of India Enployees (Conduct, Disci-
pline and Appeal) Rules 1977 without holding a departnenta
inquiry as contenplated by Rules 27 to 29 of the Rules.
According to the managenent the reason for not holding the
inquiry was that the workers had terrorised & intimdated
not only the Disciplinary Authority but also the witnesses
and an atnosphere of violence;, general in discipline and
i nsubordinati on was created, as a result of which it was not
practicable to hold the inquiry. These di sm ssed enployees
have also filed a Wit Petition

One Raju, a casual laborer of TFAl since 1982, was
selected on July 4, 1986 as a Mni-stiller Driver. He joined
the new post on the sanme day but his appointnent was can-
cel l ed wi thout assigning any reason and he was reverted as a
daily wager. He too had joined the others for regularisation
of his service and has taken part in the strike. Hs serv-
ices were termnated on Decenber 1, 1986 without any in-
quiry. He too has filed a Wit Petition challenging the
action of the managenent.

Anot her Wit Petition has been filed by two daily-rated
Security Quards of TFAI whose services were terninated, even
though they had renmained on duty during the “strike. Their
contention is that they were dism ssed as they refused to
falsely inplicate their co-workers who had espoused ' their
cause. They urge their’s was a case of victimn sation.

In the counter affidavit filed on behalf of the manage-
nment, it was urged that as the petitions require collection
and adjudication of facts, the petitioners should be /'rele-
gated to the Industrial Tribunal or the concerned High
Court. On nerits, it was contended that the office bearers
of the Union had created an atmosphere of viol ence and had
paral ysed the snooth running of the TFAI from Novenber 1986
onwards; the officials being terrified were unable to~ func-
tion; that the union held the neeting even though pernission
was refused for the purpose; that provocative speeches
under mi ni ng di sci pline were nade
259
at the neeting, and that the ultimate termnation of the
services was notivated, nor coercive. As the strike neither
was prol onged, the nanagenent was forced to nmake al ternative
arrangenents including those of the security as the Presi-
dent of India was to inaugurate AHARA-1987 on January 25,
1987 and foreign VIPs were expected to visit the Pragati
Mai dan. To ensure proper security, the managenent was even
forced to file a suit and obtain an injuction fromthe High
Court restraining the union nenbers from preventing and
obstructing the entry of delegates, guests & dignitaries
into Pragati Maidan.

Li kewi se the managenment sought to defend its action in
regard to casual |abour by saying that 85 posts were consid-
ered necessary for regularisation and the matter was pending
with the Standing Cormmittee. It was denied that the nanage-
nment was not synpathetic. On simlar grounds the action
taken by the managenent against Raju and the two security
guards were sought to be justified.
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When the Petitions reached hearing, the Court directed
the Del hi Administration to spare the services of a Judge of
the Labour Court to look into the facts of these cases and
transmt his report to this Court. The concerned Judge
consi dered the facts of each case after giving full opportu-
nity of hearing and |eading evidence to the parties and
thereafter submitted his report to this Court. On nost of
the issues involved the Judge found in favour of the work-
men.

Allowing the Wit Petitions with directions this Court,

HELD: The right to formassociation or Unions is a
fundanmental right under Article 19(1)(c) of the Constitu-
tion. The necessity to formunions is obviously for voicing
the demands and grievances of |abour. The trade wunionists
act as nout hpi eces of |abour, [270A-B]

Strike in a given situation is only a form of denonstra-
tion, e.g. go-slow. sit-in-work to rule absentism etc.
Strike ~is one such node of denbnstration by workers for
their 'rights.” The right to denpnstrate and, therefore, the
right to strike i's an inportant weapon in the arnmoury of the

workers. ~This right is recogni sed by alnost all Denocratic
Countries. But the right ' to strike is not absolute under our
industrial jurisprudence and restrictions have been placed

on it by section 10(3), 10A (4A), 22 and 23 the Industria
Di sputes Act. These provisions, however, have no application
to the present case since it is no body's contention that
the Union's demands had been referredto any forum under the
statute. Though there were angry protests and
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efforts to obstruct the officers fromentering the precincts
of TFAl there was no convincing evidence of use of force of
vi ol ence. [270C- F]

Al though TFAI was synpathetic to regularisation of
service of the casual workers, since the proposal had to
pass through various levels it was not possible to take an
early decision in the matter. In their frustration  workers
decided to put pressure by proceeding on strike. During the
strike certain events happened which were avoidable but
not hi ng destructive neani ng thereby damagi ng the property of
TFAl took place. [271H, 272A]

So far as the case of security guard Vipti —~ Singh .is
concerned, we are constrained to say that the material on
record does disclose that he had signed the attendance
regi ster showing his presence from March 23, 1987 to March
29, 1987, even though he was in fact absent on those ~days.
H's explanation in this behalf is far fromconvincing. The
ends of justice would be met if his re-instatement without
back wages is directed. [273B-C]

In the case of Raju, the action of the managenent / nust
be held to be penal in nature and cannot be sustained as it
was taken without hearing the delinquent, [273D

Keeping in view the interest both of the |Iabour and the
institution, the Court directed that the nanagenent  wll
prepare a list of casual-daily-rated workers who were its
enpl oyees prior to the strike on January 21. 1987 in accord-
ance with their seniority, if such a list does not exist.

TFAI will provide themwrk on the sane basis on which they
were given work prior to the strike. After the seniority
list is prepared TFAl will absorb 85 of the seniornost

casual workers in regular enployment pending finalisation of
the regul arisation scheme. TFAl will conplete the regulari-
sation process within a period of 3 nonths fromto-day. TFAI
will determ ne the nunber of casual enployees who woul d have
been enployed had they not proceeded on strike. The wages
payabl e to such casual enpl oyees had they been enpl oyed for
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the period of 6 nonths i mediately preceding the date of
this order will be worked out on the basis of actual |abour
enpl oyed and the amobunt so worked out will be distributed

amongst the casual enpl oyees who report for work in the next
three nonths after TFAl resumes work to casual |abour. Peon
Ured Singh, Security Guard Bansi Dhar and Driver Raju wll
also be re-instated in service forthwith. They too will be
paid back wages (|ess suspension allowance, if any) for a
period of six nonths inmediately preceding this order. So
far as Driver Raju is concerned he
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wi |l be absorbed in regular service as per the offer made in
the letter of July 25, 1987. The Security Guard Vipti Singh
will also be re-instated in service but wthout back wages.
In the case of the 12 dismi ssed workers the circunstances
did not exist for the exercise of extraordi nary powers under
Rul e 32 of the Rules. The orders term nating the service of
the 12 union representatives are therefore set aside and
they are ordered to be retained in service forthwith wth
hack wages covering a period of six nonths imrediately
precedi ng-the date of this order. They should be reinstated
forthwith. [273E-H, 274A- B]

TFAI to pay Rs.5,000 by way of costs to the Union. [274(C

JUDGVENT:

CIVIL ORIGNAL JURI SDICTION: Wit Petitions Nos. 627,
662, 296, 27 1 & 452 of 1987.

(Under Article 32 of the Constitution of India).
W TH

Cvil Mscellaneous Petition No. 12733 of 1988.

M K. Ramanurthy, MA. Krishnamurthy and Ms. ‘Indira
Sawhney for the Petitioners.

Ram Panjwani, Raj Panjwani and Vijay Panjwani for the
Respondent s.
The Judgrment of the Court was delivered by

AHVADI , J. This batch of petitions brought under  Arti-
cle 32 of the Constitution of India challenge certain ac-
tions taken by the officers of the Trade Fair Authority of
India (TFAI) in exercise of their disciplinary jurisdiction
whereby the services of certain regular worknen have been
termnated and several casual or daily rated workers are
rendered jobless. Put briefly, the facts giving rise to
these petitions are as under

The ' Trade Fair Authority Enpl oyees’ Union (Union here-
after) was demandi ng housing facilities, regularisation of
atl east 50% of casual or daily rated enmpl oyees 'and upward
revision of the salaries and allowances of the workers of
TFAl. These demands were discussed with the Chief ~Cenera
Manager of TFAl on August 29, 1986 and thereafter from tine
to tinme but nothing concrete emerged. The case
262
of the Union is that the Chief General Minager had assured
the Union representatives that although it nmay not be possi -
ble to regularise the service of casual |abour to. the
extent O 50% sone posts had al ready been identified and the
Standing Committee of TFAI which was seized of the matter
woul d take a decision at an early date. On the question of
upward revision of wages and al | owances the Union’s case is
that the Chief General Manager had given an assurance that
pending final decision by the Hgh Powered Conmttee of
TFAI, the scales prevailing in MMIC and STC could be adopt-
ed. The grievance of the Union is that despite these assur-
ances no action to inplenent the sanme was taken whereupon
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the Union wote to the Chief General Manager on COctober 29,
1986 seeking inplenentation of the assurances at an early
date and not |ater than November 15, 1986.1t was al so commu-
ni cated that the workers belonging to the Union had decided
to proceed on a token strike of one day on November 13,
1986. At a subsequent neeting held on Novenmber 3, 1986 the
General Manager of TFAI is stated to have assured the Union
representatives that the Standing Conmittee will be request-
ed to take up the issue on priority basis so that the out-
cone beconmes known by the end of Novenber, 1986. No such
deci sion was taken by the end of Novenber, 1986; not even
after the Union’s rem nders of Decenber 18, 1986 and January
9, 1987 whereupon the Union wote a letter dated January 15,
1987 to the Chief General Mnager to permt the Union to
hold a General Body Meeting of the Union on January 19, 1987
during lunch hours. In anticipation of such permi ssion being
granted, which had always been granted in the past, the
Uni on despatched notices to its menbers to attend the neet-
ing. However, the Chief General Manager informed the Union
representatives that the permission was refused. Wthin
m nutes of the receipt of this comunication, the President
of the Union sent a reply stating that it was not possible
to cancel the meeting-at such short notice. The Ceneral Body
Meeting was held as schedule and a decision was taken to
strike work on January 21, 1987 to protest against the
managenent’s failure to inplenent the assurances already
given. On the sane day, January 19, 1987, the Union served
the managerment with a notice informng it about the decision
to strike work on January 21, 1987. The nanagenent reacted
by placing the President, Vice President and Executive Mm
bers of the Union under suspension with imediate effect,
i.e. with effect fromJanuary 20, 1987. This angered the
striking worknen who had gathered outside the precincts of
TFAl on January 21, 1987. They denanded the inmediate  wth-
drawal of the suspension orders failing which they threat-
ened that the strike would continueindefinitely. Intinmation
to this effect was served on the Chief General Manager. The
nmanagenent however suspended all the re-
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maning office bearers, the executive nenbers and | eading
activists of the Union w.e.f. January 23, 1987. The strike
was, however, called off w e.f. January 24, 1987, according
to the Union in the larger interest of . TFAl and in nationa
interest as the President of India was to inaugurate the
AHARA ' 87 on January 25, 1987, while according to the man-
agenment it continued for alnost two weeks. Wit Petition No.
296/ 1987 is by those 42 suspended workers.

Now, during the strike sone of the casual = workers. at-
tended duty and their services remmined unaffected,”  sone
others who reported for duty after the strike and were
prepared to sign an undertaking in the prescribed form were
given work while the remaining casual workers who did not
sign such an undertaking or were late in reporting for  work
were denied enmploynent. The Union’s case is that out of a
total work-force of about 500 casual workers, 160 did not
participate in the strike and about 90 signed the undertak-
ing and they have since been enployed while the renmining
casual workers are denied work. The Union sought the inter-
vention of the Union Commerce Mnister and al so i nvoked the
jurisdiction of the Labour Comm ssioner, Del hi Admnistra-
tion, wth aviewto finding an am cable settlenment as the
di scharged workers were facing untold mseries. However,
contends the Union, the response of the managenent was not
positive and hence the Union was left with no alternative
but to invoke this court’s jurisdiction for an early solu-
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tion of the unenpl oynent problemfaced by the workers. Wit
Petition No. 271/87 is by 243 casual |aborers who have thus
been rendered jobl ess.

Thereafter the managenent by their orders of March 3,
1987 terminated the services of all the 12 office bearers
and Executive Committee Menbers who had been suspended
earlier in exercise of their power under the special proce-
dure outlined in Rule 32 of the TFAl Enployees (Conduct,
Di sci pline and Appeal) Rules, 1977 (' The Rules’ hereafter).
This rule inter alia enmpowers the Board of TFAl to inpose
any of the penalties specified in Rule 25 (which includes
penalties from Censure to Dismssal), without holding an
inquiry if the Board is satisfied for reasons to be stated
in witing that it is not practicable to hold such inquiry
or in the interest of the security of the Authority it is
not expedient to hol d such-inquiry. This provision overrides
the need to hold a departmental inquiry under Rules 27 to 29
of the Rules. The Board in the inpugned orders of dismssa
has assigned three reasons in support of its decision that
is not practicable to hold an inquiry, namely "(i) you by
yoursel f ‘and together with and through other associates have
threatened, intimdated and terrorised the D sci-
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plinary Authority so that he is afraid to direct the inquiry
to be held; (ii) you the enployee of Trade Fair Authority of
India particularly through and together w th your associates
have terrorised and threatened and intinidated w tnesses who
are likely to give evidence against you with fear of repris-
al as to prevent themifromdoing so; and (iii) as an atnos-
phere of violence and of general i ndiscipline and insubordi-
nati on has been created by a group of suspended  enpl oyees".
The board has al so stated in the inpugned order that it is
not expedient in the interest of security of the TFAl to
hol d an enquiry in the manner provided by the Rules. ' Annex-
ure | to each order sets out the reasons which inpelled the
Board to visit the 12 enployees with the extreme penalty of
di smssal. These 12 disnmissed workers have challenged the
orders of dismissal by their wit petition No. 267 of 1987.

Wit Petition No. 452 of 1987 is by one Raju, an enpl oy-
ee of TFAI. He was a casual |aborer of TFAl since 1982 and
was selected on July 4, 1986 as a Mni-Stiller Driver in the
scal e of Rs.260-400. He joined the new post on the sane  day
but his appointment was cancelled wthout assigning any
valid reason on July 25, 1986 and he was reverted as a daily
wager. He too had joined the others for regularisation of
his service and had taken part in the strike. The nmanagenent
by office order dated March 2, 1987 termi nated hi's service
w.e.f. Decenmber 1, 1986. No enquiry was held nor was any
opportunity to explain his conduct given to the  deli'nquent
before his services cane to be terminated. He has,” there-
fore, challenged the order dated July 25, 1986 -and the
subsequent order dated March 2, 1987 as violative of the
principles of natural justice.

Wit Petition No. 662 of 1987 concerns two daily rated
Security Quards of TFAlI whose services cane to be term nated
by TFAI. The service of Bansi Dhar came to be terminated on
April 2, 1987 while that of his conpanion Vipti Singh cane
to be termnated on April 8, 1987. Their allegation is that
their services were dispensed with because they refused to
gi ve fal se evidence against their co-workers who were active
menbers of the Union and who had filed WP. No. 271/87
challenging the mala fide action of TFAI termnating the
services of 243 casual daily rated workers. They contend
that even though they had remained on duty during the
strike, their services were term nated because they refused
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to falsely inplicate their coworkers who had espoused their
cause. They, therefore, <contend that their termination
smacks of victim sation.

In all the wit petitions M. N N Kesar, Mnager (Adm)
TFAI
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has filed his counter contending that as the. petitions
require collection of facts this Court should refuse to
entertain these petitions and should rel egate the petition-
ers to the industrial tribunal or the concerned H gh Court.
According to the deponent TFAI had to take action against
the office bearers of the Union as they had created an
at nosphere of violence and had paral ysed the snooth func-
tioning of TFAl from Novenber, 1986 onwards. |Instances of
i nsubordi nation, threats, violence and lack of discipline
have been enunmerated to show that officers of TFAl found it
difficult to carry out their functions and duties because of
constant fear to thenselves and their kith and kin. Even
though' pernission for holding a General Body neeting on
January. 19, 1987 within the precints of TFAl was refused,
the neeting was held at which inflamatory and provocative
speeches were made by the Union | eaders. Extracts from the
speeches of the various Union | eaders have been set out in
the counter to acquaint the court to the type of atnpsphere
that prevailed at a point of tinme when several inportant
forei gn del egates and VIPs were attending the Internationa

Fair held by TFAI. The secret reports which- were received
fromthe officers of TFAl at different |evels al so suggested
that trouble was ‘brewing and imediate firm action was
necessary. Therefore, when the managenent |earned that the
enpl oyees had decided to go on a token strike on January 21

1987 it took action of suspending sone of the office bearers
of the Union. After the strike was prolonged upto January
23, 1987, TFAl had to nake al ternative arrangenents | includ-
ing security arrangements to ensure that no untoward 'inci-
dent occurred during the visit of foreign VIPs and nore
particularly during the visit of the President of India who
was to inaugurate the AHARA 1987 on January 25, 1987. Even
during the visit of the President certain enployees posted
thenselves at the nain gates along with the President,
Vi ce-Presi dent, General Secretary and Secretary of the Union
for picketing. Since certain other inaugurations by VIPs
were to take place between January 28, 1987 and February 2,
1987, TFAl was constrained to file a suit No. 263 of 1987 in
the Delhi High Court against the Union and seven office
bearers to restrain themfrom preventing and obstructing the
entry of delegates, guest, dignitaries, etc. into the Pra-
gati Maidan where TFAl was having its fair. An ex-parte
i njunction was granted prohibiting picketing, slogan shout-
ing, etc. within 75 neters of all gates leading to the Fair
as shown in the map appended to the suit. It will “-thus be
seen that according to TFAl the workers’ agitation was not a
peaceful one as is alleged by the petitioners. It was in the
backdrop of these facts that the Board decided to termnate
the services of the 12 enployees by virtue of the power
conferred on it by Rule 32 of the Rules. The reasons which

i mpel | ed
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the Board to take this drastic action have been set out in
the annexure appended to each order of dismissal. TFAI,

therefore, contends that the action taken against the 12
erring workers is just, legal and proper and this Court
should refuse to interfere with the sane. So far as the
suspended enpl oyees are concerned TFAI contends that it has
power under Rule 22 of the Rules to suspend erring delin-
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guents pending inquiry. Such suspended enpl oyees are enti-
tled to suspension allowance paid at 50% of salary and
all owances. It is denied that TFAl has used the power of
suspensi on as a coercive nmeasure. It is however stated that
the correct nunmber of suspended enpl oyees is 34 as naned in
the Counter. Qut of these 34 enpl oyees, the suspension order
of 33 worknmen have since been revoked on acceptance of their
expl anati on. Hence the suspension order that survives is
agai nst Peon Uned Singh only, who is receiving suspension
al | owance as per rules.

I nsofar as the casual |abour is concerned, it is con-
tended that TFAlI had taken over the maintenance of Pragti
Maidan from C P.WD. w.e.f. January 1983. The Standing Com
nmttee had, therefore, sanctioned a certain nunber of posts
of the Engineering staff for this purpose. A nunber of daily
wage posts on mnuster roll were created fromtinme to tinme and
were filled in by both skilled and wunskilled [abour. A
proposal for regul arising such enpl oyees was pending before
the Standing Comm ttee which had called for information. It
was however - tentatively decided that 85 posts nmay be consid-
ered urgently for regularisation. Thi's proposal was cleared
in January, 1987. The nmatter was pending with the Interna
Wrks Study Unit in the Mnistry of Conmerce and their
report was awaited. It was, therefore, contended that TFAI
was always synmpathetic in its approach and yet the Union
gave a call for a strike on January 19, 1987. The TFAI
denies that it did not provide work to casual |abour when
they reported on January 24, 1987 or thereafter or that they
demanded any such undertaki ng asall eged.

As regards the termnation of Raju’s ~service it 1is
contended by TFAI that he was given a provisional - appoint-
nment on July 4, 1986 but the sanme had to be “terminated on
July 25, 1986 firstly because it subsequently cane to |ight
that he was convicted on June 30, 1987 under Sections 87 and
113 of the Mdtor Vehicles Act and fined Rs.300 and secondly
because of his outrageous behaviour w th his dealing assist-
ant on July 22, 1986. These two reasons 'formed the basis
and the grounds and the adm nistrative reasons’ for /wth-
drawal of the provisional offer made in the letter of July
4, 1986. However, the letter of July 25, 1986 uses the words
'some adnministrative reasons’ for cancel -

267

lation of the order and inpugned order of March 2, 1987
gives no reason whatsoever. It is,’” therefore, contended
that since the offer was only provisional,  the  petitioner

had no right to the post and hence the petition deserves to
be di smi ssed.

So far as the term nation of service of the two Security
Guards is concerned it is contended that the allegation that
their services were dispensed with because they refused to
co-operate wth the managenment and give evidence  agai nst
their co-workers is denied. It is, therefore, contended that
their petition is without nerit.

VWhen these petitions reached hearing before this Court
on Cctober 13, 1987, this Court passed a common order di-
recting the Chief Secretary of Delhi Adninistration to spare
the services of a Judge of the Labour Court to look into the
facts of these cases and finalise its report so as to reach
the Registry of this Court on or before Decenber 18, 1987.
Since the inquiry could not be finalised within the time
allowed the tine was extended upto Cctober 31, 1988. Shr
Bhola Dutt, Presiding Oficer, Labour Court (VIl) submtted
his report on Cctober 29, 1988. Before finalising its report
the Labour Court gave an opportunity to the contesting
parties to file their pleadings. |ssues were framed thereaf -
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ter, parties were permtted to lead oral and docunentary
evi dence, counsel were heard on the evidence tendered and

only thereafter the Labour Court recorded its findings. It
cane to the conclusion that the 243 casual |abourers had
been doi ng conservancy work since several years and all of

them were deni ed work when they reported for duty on January
24, 1987 and thereafter because the work of Safai Kandars
was handed over to MC. D.w.e.f. January 22, 1987. It, howev-
er came to the conclusion that denial of work to all the 243
casual workers was not justified. So far as the only sus-
pended enpl oyee--Peon Ured Singh--is concerned, the Labour
Court opined that mere participation in the strike called by
the Union would not furnish a sufficient cause to order
| arge scal e suspensi on of enpl oyees nmuch | ess term nati on of
their enploynent. Since 33 of his colleagues simlarly
suspended were taken back in service there was no justifica-
tion to single out Ured Singh for different treatment, nore
so when no disciplinary action iis initiated or contenplated
against him Wth regard to the termnation of Raju driver’s
service, ' the Labour Court came to the conclusion that the
managenent  had acted in an illegal manner. In the first
place it was not possible toaccept the reason that during
the summer season there is paucity of work and hence the
provisional offer made on July 4, 1987 had to be cancelled
within twenty days onJuly 25, 1987. It would it difficult
to believe that

268

within such a short period there was a slunp iln work neces-
sitating cancellation of the order. As to the second reason
regarding his conviction under the Mdtor Vehicles Act it
pointed out that the allegation that he had -abused Anar
Singh was not inquired into and the delinquent was not given
an opportunity to explain his conduct. Certain other allega-
tions by the managenent regardi ng his behavi our e.g. absence
wi thout prior intimation, etc., all ampbunt to m sconduct for
which a departnmental enquiry was necessary and in the ab-

sence of such an enquiry the order was unsustainable. It
therefore, held that the term nation of Raju’s service was
illegal.

The case of the two security guards has been dealt wth
in detail by the Labour Court. The Labour Court points out
that the managenent decided to refuse work to Bansi Dhar as
his performance was not found to be satisfactory. He was
served with nmenos dated Decenber 25, 1984, February 10, 1986
and February 20, 1987 with a warning to inprove his perform
ance failing which the managenent would be  constrained to
refuse work to him The note submitted by the Chief Security
Oficer on March 3, 1987 that his termnation nay be consid-
ered if he is found absent or indisciplined in future is
indicative of the fact that the managenent desired to give
hi m an opportunity to inprove. Nothing had happened- between
March 3, 1987 and April 2, 1987 to warrant the ternination
of his service. The Labour Court, therefore, held that the
term nation of his enploynment by the order of April 2, 1987
was not sustainable. As regards his conpanion Vipti Singh
the nmanagenent pointed out that apart fromthe fact that his
service was not satisfactory as is reflected by the nmenos of
August 14, 1985 and Cctober 20, 1986, he was found to have
signed the attendance register from March 23, 1987 to March
29, 1987 even though he was adm ttedly absent on those days.
The Labour Court exam ned this ground in detail and came to
the conclusion that even though the worknmen had signed his
presence on those dates, sone doubt arose on account of
absence of cross marks in the register. The Labour Court,
therefore, canme to the conclusion that the termnination of
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the service was al so not justified.

Taki ng note of the fact that the Union was denandi ng the
upward revision of wages of non-executive staff, housing
facility and regul arisation of casual |abour and the nanage-
ment’s failure to accede to the demands notwi thstanding the
nmeetings held on August 29, 1986, Novenber 3, 1986 and
January 19, 1987, the Labour Court cane to the conclusion
that the strike was legal and justified, peaceful and nonvi -
olent and for a duration of only three days. The Labour
Court al so
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cane to the conclusion that there was no justification for
resorting to the exercise of extraordi nary powers under Rule
32 of the Rules. In the view of the Labour Court participa-
tion in strikes and slogan shouting are part of trade union
activity and hence it was not |egal and proper to visit the
twel ve Union | eaders with the extreme puni shment of dism ss-
al fromservice: It, therefore, held that their disn ssa
was illegal, unjustified and wholly arbitrary.

Al the above findings of the Labour Court have been
assailed by the TFAl in the objections to the report. It is
not necessary for us to-indicate in detail the nature of the
objections but suffice it to say that according to the TFAI
the findings reached by the Labour Court are one sided,
perverse and contrary to the evidence on.record. W have
perused the objections as well as the reply filed thereto by
the petitioners.

Fromt he above resunme it clearly energes that the char-
ter of demands put forth by the Union was pendi ng considera-
tion. The main demands were three in nunber, nanely, (i) for
upward revision of wages (ii) for regularisation of services
of casual |abour and (iii) for providing housing facilities
to the enployees. Efforts to settle these pending issues
through negotiations were nade at the level of the ' Chief
General Manager and it appears that this response was not
negative. It appears that the question of regularisation of
casual and daily rated workers was referred to the /Standing
Committee of the Board which had taken the tentative / deci-
sion to create 85 posts on the regular establishnent for
regul arisation. This proposal was forwarded to the |.WS.
unit of the concerned Mnistry for approval. However since
the final decision was delayed the wunion leaders beconme
restive. The Union representatives, therefore, decided to
call a General Body Meeting to decide on the future course
of action. On January 15, 1987 it wote to the nmanagenent to
permit it to hold a neeting on January 19,  1987. Notwith-
standing the refusal of the perm ssion the Union~ was com
pelled to hold the neeting as it had informed its menbers
and it was not possible to shift the venue at short notice.
The angered | eaders who addressed the workers condenmed the
managenent’s action in refusing to solve the outstanding
probl ems of the workers in strong | anguage. W have perused
the extracts fromtheir speeches on which TFAl relies. The
| anguage used is no doubt harsh and it would have been
proper if such | anguage had been avoi ded.

Counsel for TFAl also strongly contended that since the

strike was illegal the workers are not entitled to any
relief. We see no nmerit
270

in this subm ssion. The right to form association or unions
is a fundanental right under Article 19(1)(c) of the Consti -
tution. Section 8 of the Trade Unions Act provides for
registration of a trade union if all the requirenents of the
said enactnent are fulfilled. The right to form associations
and unions and provide for their registration was recogni sed
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obviously for conferring certain rights on trade unions. The
necessity to formunions is obviously for voicing the de-
mands and grievances of |abour. Trade wunionists act as
nmout hpi eces of |abour. The strength of a trade uni on depends
on its menbership. Therefore, trade unions with sufficient
menbership strength are able to bargain nore effectively
wi th the managenents. This bargai ning power woul d be consi d-
erably reduced if it is not pernmtted to denpnstrate. Strike
in a given situation is only a formof denmonstration. There
are different nodes of denpbnstrations, e.g., go-slow, sit-
in, work-to-rule, absentism etc., and strike is one such
node of denonstration by workers for their rights. The right
to denonstrate and, therefore, the right to strike is an
i nportant weapon in the arnmoury of the workers. This right

has been recognised by alnost all denocratic countries.
Though not raised to the high pedestal of a fundanmental
right, it is recognised as a node of redress for resolving

the grievances of workers. But the right to strike is not
absol ut e under our industrial jurisprudence and restrictions
have been placed on it. These are to be found in sections
10(3), 10A(4A), 22 and 23 of the Industrial D sputes Act,
1947 (‘1.D. Act’ for short). Section 10(3) enpowers the
appropriate GCovernment to prohibit the continuance of a
strike if it is in connection with a dispute referred to one
of the fora created under the said statute. Section 10A(4A)
confers simlar power on the appropriate Governnent where
the industrial dispute which is the cause of the strike is
referred to Arbitration and a notification in that behalf is
i ssued wunder Section 10(3A). These two provisions have no
application to the present case since it isno body’'s con-
tention that the union's demands have been referred to any
forumunder the statute.

The field of operation of Sections 22 and 23 is' differ-
ent. Wiile Section 10(3) and Section 10A(4A) confer power to
prohibit continuance of strike whichis in progress, Sec-
tions 22 and 23 seek to prohibit strike at the threshold.
Section 22 provides that no person enployed in a public
utility service shall proceed on strike unless the require-
nments of clauses (a) to (d) of sub-section (1) thereof are
fulfilled. The expression 'public utility service’ “is de-
fined in Section 2(n) and indisputably TFAl does  not fal
within that expression. Section 23 next inposes a genera
restriction on declaring strikes in breach of contract
during pendency of (i) conciliation proceedings. (ii) pro-
ceed-
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ings before Labour Court, Tribunal or National ~ Tribunal
(iii) arbitration proceedings & (iv) during the period of
operation of any settlenent or award. In the present case no
proceedi ngs were pending before any of the aforenmentioned
fora nor was it contended that any settlenent “or award
touching these workmen was in operation during the  strike
peri od and hence this provision too can have no application
Under Section 24 a strike will be illegal only if it is
comenced or declared in contravention of Section 22 or 23
or is continued in contravention of an order nmade under
Section 10(3) or 10A(4A) of the I.D. Act. Except the above
provi sions, no other provision was brought to our attention
to support the contention that the strike was illegal. W,
therefore, reject this contention

The next question is whether the nmaterial on record
reveals that the office bearers of the union had given
threats to officials of TFAl as alleged. The Labour Court
has negatived the invol verrent of office bearers of the union
in giving threats either in person or on tel ephone. W have
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perused the evidence on record in this behalf and we are
inclined to think that there were angry protests and efforts
to obstruct the officers fromentering the precints of TFAl
but there is no convincing evidence of use of force or
vi ol ence.

From what we have di scussed above we are of the view
that although TFAl was synpathetic to regularisation of
service of the casual workers, since the proposal had to
pass through various levels it was not possible to take an
early decision in the matter. It was held up in the Mnistry
for which TFAI could not be blamed. So also the proposal to
revi se the wages of non-executive staff was under considera-
tion since some tine. However, the Union | eaders |ost pa-
tience and took a decision to proceed on strike on the eve
of the President’s visit to TFAI. This action of the Union
impelled TFAl to nake alternative arrangenents. It, there-
fore, dism ssed the 12 union | eaders invoking Rule 32 of the
Rul es.

On' going through the material placed before the Labour
Court, we feel that the criticismlevelled by TFAl that it
exceeded its brief and has betrayed a sonewhat one-sided
approach cannot be said to be wholly mnisplaced. W have,
however, |ooked to the bare facts found by it. W are howev-
er disinclined to-analyse the evidence before the Labour
Court because we are of the view that even though TFAI was
not averse to the demands of |abour it could not take a
final decision at an early date for want of - approval from
the concerned Mnistry. This angered the Union representa-
tives nore particul arly because the
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executive staff was granted upward revision of salary,
al | owances, etc., and hence they decided to call a  neeting
of the general body to decide on the future course of ac-
tion. In their frustration they decided to put pressure by
proceeding on strike. During the strike period certain
events happened which we wi sh were avoided. But fortunately
not hi ng destructive, neaning thereby danaging to the proper-
ty of TFAlI, took place. A few brushes and exchange of strong
words appear to have taken place which are described as
threats by the managenent. The vast mass of labour was only
responding to the call of the Union. Even the union repre-
sentatives were acting out of frustrationand not out  of
aninoisity for the officers. The facts of this case, there-
fore, demand that we appreciate the conduct of both sides
keeping in mind the prevailing overall situation. Wile the
workers were frustrated for want of an early solution, the
managenment was worri ed because of the inpending visit of the
President on January 25, 1987. Instead of trying to lay the
bl ame at the door of either party, which would only | eave a
bitter taste for long, we think we should resolve the crisis
in the larger interest of the institution

Taking an overall view of the facts and circunstances
which energe fromthe oral as well as documentary evidence
pl aced on record, we are of the opinion that while sone  of
the Union |l eaders acted in haste, they do not appear to have
been actuated by any oblique notive. The nanagenent also
took action against the workmen not because it was unsynpa-
thetic towards their demands but because of the anxiety
caused to themon account of untimely action taken by the
Union only a few days before the President’s schedul ed visit
to the fare. The managenent also felt hurt as its reputation
was at stake since several dignitaries from abroad were
participating in the fare. Its action nust, therefore, be
appreciated in this background.

The interest of the institution nust be paranount to al
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concerned including the worknen. At the sane tine this Court
cannot be oblivious to the econonic hardship faced by |a-
bour. W have already pointed out earlier how both parties
reacted to the tense atnosphere that built up over a period
of time. The facts found by the | abour court clearly show
that while the |abour was frustrated as its demands were
out standi ng since long and they were finding it difficult to
conbat the inflation without an upward revision in wages,
etc., the managenent was worried about TFAI's reputation
likely to be lowered in the eyes of visiting dignitaries
because of <certain events that were happening due to the
workers’ agitation. |In_ these circunstances it would be
unwi se and futile to enbark upon a fault finding mssion
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Keeping the interest of the institution in mind and
bearing in mnd the economic¢ hardshi ps that the | abour would
suffer if the inmpugned orders are not set aside, we think
that it would be desirable to restore the peace by directing
the re-instatenment of the workers. However, so far as the
case of the security guard Vipti Singh is concerned, we are
constrained to say that the naterial on record does disclose
that he had signed the attendance register showing his
presence from March 23, 1987 to March 29, 1987 even though
he was in fact absent on those days. Hi s explanation in this
behalf is far fromconvincing. W are, therefore, of the
opi nion that he deserves punishnent, but not the extrene
puni shment of dismissal fromservice. W think that the ends
of justice would be net if we direct his reinstatenment
wi t hout back wages.

So far as the case of driver Raju is concerned, it mnust
be pointed out that the managenent cancelled the offer of
July 4, 1986 by the letter of July 25, 1986 because of his
convi ction wunder Sections 87 and 113 of the Mdtor Vehicles
Act and his so-call ed outrageous behaviour with the | dealing
assistant on July 22, 1986. These being clearly acts of
m sconduct, the action of the managenent nust be held to be
penal in nature and cannot be sustained as it was taken
wi thout hearing the delinquent. To hold an enquiry agai nst
himat this late stage is not desirable.

In the result all the wit petitions are allowed and the
rule is made absolute in each case to the extent ~indicated
hereinafter. The nmanagement will prepare a list of casual-
daily rated workers who were its enployees prior to the
strike on January 21, 1987 in accordance with their seniori-
ty, if such a list does not exist. TFAl will provide them
work on the same basis on which they were given work prior
to the strike. After the seniority list is prepared TFAl
will absorb 85 of the seniornost casual workers in regular
enpl oynent pending finalisation of the regul ari'sation
schene. TFAI will conmplete the regularisation process within
a period of 3 nonths from today. TFAl wll <determne
the .unber of casual enpl oyees who woul d have been enpl oyed
had they not proceeded on strike. The wages payable to  such
casual enpl oyees had they been enpl oyed for the period of 6

nonths i mredi ately preceding the date of this order will - be
wor ked out on the basis of actual |abour enployed and the
amount so worked out will be distributed anongst the casua

enpl oyees who report for work in the next three nonths after
TFAI resunes work to casual |abour. Peon Ured Singh, Securi-
ty Guard Bansi Dhar and Driver Raiu will also be reinstated
in service forthwith. They too will be paid
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back wages (Il ess suspension allowance, if any) for a period
of 6 nonths inmediately preceding this order. So far as
Driver Raju is concerned he will be absorbed in regular
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service as per the offer made in the letter of July 4, 1987
di sregardi ng the subsequent communi cation of July 25, 1987.
The security guard Vipti Singh will also be reinstated in
service but w thout back wages. In the case of the 12 dis-
m ssed workers we are, on the facts placed before us, of the
view the circunstances did not exist for the exercise of
extraordi nary powers under Rule 32 of the Rules. The orders
term nating the services of the 12 union representatives are
therefore set aside and they are ordered to be reinstated in
service forthwith wth back wages coveting a period of 6
nmonths i mediately preceding the date of this order. They
shoul d be reinstated forthwith. In view of the above direc-
tions no further order is required on the CMP- TFAl wll
pay Rs.5,000 in all by way of costs to the Union

Y. Lal Petition
al | owed.
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