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ACT:

Regi onal Rural =~ Banks Act, 1976: Section 3--'Regiona
Rural Bank’--Wether *State’ within Article 12 of the Con-
stitution.

Constitution of India, 1950: Article 12--’ Regional Rura
Bank’ notified under Section 3, Regional Rural Banks Act
1976 whether 'State’.

U P. Public Services (Tribunal) Act 1976: Secti on
2(b)--"Public servant ' -- Enployee of Regi onal Rur a
Bank--Wether ' Public’ servant’.

HEADNOTE:

The respondent who was an enployee of the appel l'ant bank
was dismssed fromservice on the basis of disciplinary
proceedings instituted against him He filed a suit  chal -
lenging the validity of the disciplinary proceedings on the
ground that the inquiry was vitiated by serious violation of
principles of natural justice. The trial court decreed the
suit. The decree was confirnmed by the Additional District
Judge in appeal, and by the H gh Court in second appeal

Before this Court, the appellant contended that (i)
having regard to the nature of relationship of master and
servant between the parties, the decree of re-instatenent of
the respondent was illegal, and the suit as framed was. not
mai nt ai nabl e because the respondent’s renedy was a suit’ for
danmages; (ii) alternatively, if the respondent was held to
be a public servant so as to enable himto ask for re-in-
statenment in the service, the suit nmust be disnissed as not
mai ntai nable in view of the provisions of the UP. Public
Services (Tribunal) Act, 1976; and (iii) there was no viola-
tion of the principles of natural justice.

Wil e confirmng the decree with nodifications, this Court,

HELD: (1) The High Court was right in holding that as
the respondent was not given adequate opportunity to exam ne
the documents, he was handi capped in filing his show cause
and defending hinmself effectively. [938(C
936

(2) The appellant bank is not covered by the definition
of '"public servant’ in section 2(b) of U P. Public Services
(Tribunal) Act, 1976. It has been constituted in exercise of
the power conferred by s. 3 of the Regional Rural Banks Act,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

1976, and has been sponsored by the Syndi cate Bank, a natio-
nal i sed Bank. Although fifteen per cent of the total capita
of the Bank has been contributed by the State of Utar
Pradesh, it has no controlling power, and none of the condi-
tions nmentioned ins. 2(b) of the U P. Act is satisfied.

[ 939G
(3) The plaintiff-respondent is not a "public servant"
within the limted neaning of the expression used in the

U P. Act and the courts below are right in overruling the
defence plea of the bar by the U P. Act on the jurisdiction
of the civil court to entertain the suit. [939H 940A]

The test for determining if an authority fails wthin
the definition of State in Article 12 of the Constitution is
whether it is an instrunentality or agency of the Govern-
ment. The enquiry has to be not as to how the juristic
person is born but why it has been brought into existence.
It is therefore, immterial whether the authority is created
by a statute or under a statute. [940C

Ajay 'Hasia & Os. v. Khalid Mijib Sheravardi & Os.,
[1981] 1 'SCC 722, referred to.

(5) An_ _exam nation of the relevant circunstances in
regard to the appellant Bank leads to the irresistible
conclusion that it is an.instrunentality of the Centra
CGovernment. By establishing the Rural "~ Banks the Centra
Government acts in/discharge of its obligations under Arti-
cles 38 and 48 of Part |1V of the Constitution through them
[ 940G 942(

(6) The provisions of the Regi onal” Rural Banks Act, 1976
do not |eave any roomfor doubt that the Regional Rura
Banks are under deep and pervasive control of the Centra
Government and have been established as its instrunentality
and, are, therefore, 'State’ within Article 12 of ‘the Con-
stitution. [943A]

(7) There is no nerit in the argunent that the Courts
cannot force the services of the respondent on the appell ant
bank by passing a decree for his re-instatenent in  service
and all that can be done is to
grant a relief by way of conpensation in a properly consti-
tuted suit. [943B]

Central Inland Water Transport Corporation Ltd. v. Brojo
Nat h Ganguly, [1986] 3 SCC 156, referred to.

937

(8) In the instant case, the departnental proceeding
agai nst the respondent from5.7.1983 onwards is quashed -and
the decree for the plaintiff's re-instatenment in service
with consequential benefits is confirmed, subject to the
nodification that if the Bank authorities be of ~ the view
that in spite of the delay of several vyears the inquiry
ought to be conpleted, it will be open to them to proceed
with it and to take further steps in the proceeding fromthe
stage where it stood on 5.7.1983, in accordance ‘with the
directions of the Court in this judgnment. [943F-QG

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 3091 of
1985.

From t he Judgnent and Order dated 30.11.84 of the Alla-
habad H gh Court in S.A No. 1137 of 1984.

Kapil Sibal, (N.P.), M. Rajiv Dhawan, R K. Qupta, H
Sharma and Ms. Indu Sharnma for the Appellant.

Satish Chandra, MC Goel, K P. Singh and N N  Sharna
for the Respondents.
The Judgrment of the Court was delivered by
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SHARMA, J. The main question before us is whether a
Regi onal Rural Bank established by a notification under s. 3
of the Regional Rural Banks Act, 1976 is "State" for the
purposes of Part IlIl of the Constitution of India. This
appeal by special |eave arises out of a suit by the respond-
ent no. 1, an enployee of the appellant Bank, challenging
the wvalidity of a disciplinary proceeding against him and
order of his dismssal fromservice passed therein. The
trial court decreed the suit and the decree was confirnmed by
the Additional District Judge in appeal and by the High
Court in second appeal

2. The facts briefly stated, omtting the details which
are not relevant for the purpose of this judgnent, are in a
short conpass. The respondent no. 1 was, in 1981, served
with a lengthy charge-sheet containing many accusations,
sone of them being serious, and he was called upon to file
his show cause. Al arge nunber-of docunments were nentioned
in the charge-sheet ~and the respondent demanded copies
thereof for the purpose of filing his reply. According to
the appellant several opportunities were given to the re-
spondent to inspect the docunments (excepting a few in re-
spect of which privilege was clainmed), but the respondent
did not avail of themw th the object of protracting and
938
frustrating the inquiry. According to the H gh Court, the
opportunity given by the appellant was not adequate. Due to
certain circunmstances the inquiry could -not nmake any
progress for sonetime. A new inquiry officer entrusted wth
the proceeding took up the matter on 5.7. 1983, when the
respondent no. 1 contended that he nust be given an adequate
opportunity of exam ning the rel evant docunments for. facili-
tating himto file his witten statenent. There is " serious
controversy between the parties as tothe interpretation of
the conduct of the delinquent servant- and the approach
adopted by the inquiry officer on the 5th of July and the
subsequent dates, but we do not consider it necessary to
deal with this aspect in detail as we agree with the view of
the H gh Court that as the respondent was not given adequate
opportunity to exam ne the docunments, he was handi capped in
filing his show cause and defendi ng hinself effectively.

3. The suit was filed by the respondent immediately
after the order dated 5th July, 1983 was passed. The disci-
plinary proceeding, however, proceeded ex parte and  ulti-
mately the respondent was dism ssed from service. By  an
amendment of the plaint, the respondent ~was allowed to
chal | enge the disnissal order also.

4. The respondent has asserted that it was the vindic-
tive attitude of the Bank authorities which led to. the
initiation of the disciplinary proceeding against him and
the order of his suspension, and the inquiry have been
vitiated by serious violation of principles of - natura
justice. Besides denying these allegations, the appellant
Bank contended that having regard to the nature of relation-
ship of master and servant between the parties, the decree
for re-instatement of the respondent was illegal and the
suit as franed was not nmintainable. Even assunming that the
respondent proves his case on nerits, his renedy would be a
suit for damages. Alternatively, if the respondent is held
to be a public servant so as to enable himto ask for re-
instatement in the service, the suit nmust be dismssed as
not naintainable in view of the provisions of the UP.
Public Services (Tribunal) Act, 1976. There has al so been a
stout denial of the allegations relating to violation of
principles of natural justice.

5. Both the | earned advocates representing the parties
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invited us to go deeply into the facts, but we have declined
to do so, as all the three courts bel ow have considered the
matter in great detail and we agree with the H gh Court that
the inquiry officer should have given adequate opportunity
to the respondent to exam ne the rel evant docunments for the
pur pose of preparing his reply. Not having done so, the
939
further orders in the proceeding nust be held to be vitiat-
ed. We, however, do not agree with the contention of M.
Satish Chandra, the |earned counsel for the respondent, that
the entire proceeding fromits very inceptionis fit to be
guashed as il egal

6. Now remains the issue relating to the-naintainability
of the suit. So far the provisions of the U P. Public Serv-
ices (Tribunal) Act, 1976 are concerned, they are wholly
i n-applicable. Section 6 of the Act bars the jurisdiction of
the civil court to entertain a suit against the State of
Uttar Pradesh and certain other authorities by a person who
is or has been a "public servant” as defined in s. 2(b) of
the Act in the foll owi ng words

“2. Definitions.--In this Act--

person in the service or pay of--
(i) the State Governnent; or
(ii) a local authority not being a
Cant onnent Board; or
(iii) any other corporati on owned or
control lled by the State Governnent. (including
any conpany as defined in Section 3 of the
Conpani es  Act, 1956 in which not less than
fifty per cent of paid up share capital is
held by the State Governnent) but does not
i ncl ude- -
(1) a personin-the pay or service of any
ot her company; or
(2) (a) a nenber of the Al India
Services or other Central Services;"
The appellant Prathama Bank is not covered by the  above
definition. It was constituted in exercise of power con-
ferred by s. 3 of the Regional Rural Banks Act, 1976. It has
been sponsored by the Syndi cate Bank, a nationalised bank
Al though fifteen per cent of the total capital of the Bank
has been contributed by the State of Uttar Pradesh, it ~has
no controlling power, and none of the conditions nentioned
in s. 2(b) of the UP. Act is satisfied.  The plaintiff-
respondent is, therefore, not a "public servant™ within the
[imted neani ng of the expression
940
used in the UWP. Act and the courts below are right in
overruling the defence plea of the bar by the U P. “Act.

7. The main point pressed on behalf of the appellant is
that the Bank cannot be deemed to be 'State’ for the  pur-
poses of Part IIl of the Constitution, and so the decree for
re-instatenent of the respondent is illegal. The |earned
counsel cited several decisions in support of his argunent,
but we do not consider it necessary to refer to all of them
in view of the authoritative pronouncerments of this Court on
this aspect. In Ajay Hasia and others v. Khalid Mijib Shera-
vardi and others, [1981] 1 SCC 722, it was held by a Consti -
tution Bench that the test for determining if an authority
falls wthin the definition of State in Article 12 of the
Constitution is whether it is an instrumentality or agency
of the CGovernment. The enquiry has to be not as to how the
juristic person is born but why it has been brought into
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exi stence. It is, therefore, immaterial whether the authori-
ty is created by a statute or under a statute. The Court
after exam ning the Menorandum of Association and the Rules
in that case held the Society which was regi stered under the
Jammu & Kashmir Registration of Societies Act to be an
"authority’ within the neaning of Article 12. It was pointed
out that the conposition of the Society was dom nated by the
representatives appointed by the Central Governnent and the
Governnents of several States with the approval of the
Central CGovernnent; the cost of neeting the expenses cane
from the Central Governnent and the Government of Jamu &
Kashmir; the rules to be nade by the Society were required
to have the prior approval of the two Governnents; the
accounts had to be submitted to the two Governnents for
their scrutiny; the Society was to conply with the direc-
tions of the State Government with the approval of the
Central CGovernnent; and the control of the State and the
Central~ Governnent was thus deep and pervasive. Reference
was al so made to the provisions in regard to the appoi nt ment
and renoval of the nmenbers of the Society and to the consti-
tution and powers of the Board of Governors. An exam nation
of the relevant circunstances in regard to the appellant
Bank in the [ight of this decision |leads to the irresistible
conclusion that it is an instrunentality of the Centra
Governnment. As has been stated earlier, the Bank was estab-
i shed under the provisions of the Regional Rural Banks act,
1976. The preanble of the Act which s nentioned below
clearly indicates that the Regional Rural Banks are estab-
lished to discharge the duties which are basically the
responsibility of a welfare State.

"An Act to provide for the incorporation,

regul ati on and

941

wi ndi ng up of Regional Rural Banks with a view

to devel opi ng the rural econony by providing,

for the purpose of devel opnent of agriculture,

trade, commerce, industry and other productive

activities in the rural areas, credit and

other facilities, particularly to the snal

and margi nal farmers, agricultural |[|abourers,
artisans and small enterpreneurs, and for
matters connected therewith —and incidenta
thereto."

Section 3 says that if requested by a Sponsor Bank, the
Central CGovernnent may establish a Regional Rural Bank in
the manner provided therein. The Sponsor Bank in the present
case was a nationalised bank, which has been held to be
under the control of the Central Governnent and,  therefore,
covered by the definition in Article 12 of the Constitution

The share capital of a Rural Bank is to be subscribed by the
Sponsor Bank which has the further duty of training the
personnel of the Rural Bank and providing manageriial and
financial assistance during the initial stage. The duration
of such period can be extended by the Central Governnent.
The Central Governnent is also vested with power to increase
or reduce the authorised capital in consultation with the
Reserve Bank and the Sponsor Bank. The burden to subscribe
to the capital issued by the Rural Bank is divided--anongst
the Central Governnent, Sponsor Bank and the State Govern-
ment, their respective shares being fifty per cent, thirty
five per cent and fifteen percent. The general superintend-
ence, direction and nmanagenent of the affairs of the Rura

Bank vest in a Board of Directors which is constituted of
two Directions to be nonminated by the Central CGovernnent,
one Director to be nomnated by the Reserve Bank from
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anmongst one of its Officers, one Director to be nom nated by
the National Bank from anobngst one of its Oficers, two
Directors to be nonminated by the Sponsor Bank from anongst
its Officers and the remaining two Directors to be nomi nated
by the State Governnent fromits Oficers. In view of the
relationship wth and control of the Central Governnent on
the Reserve Bank, National Bank and the Sponsor Bank, the
Central CGovernnent gets an effective control over the Rura
Bank. The head office of the Rural Bank is to be |ocated
according to the directions of the Central Government. The
remunerations of the Oficers and other enployees of the
Rural Bank are to be fixed by the Central CGovernnent as
indicated in s. 17. Wthout attenpting to exhaustively dea
with the functions of a Rural Bank, s. 18(2) nentions the
followi ng types of business within its duty:

"18. (1).......
(2) ... .
942
(a) the granting of loans and ad-
vances, particularly to small and nmargina
farnmers and agricultural |abourers, whether
i ndi vidually orin groups, and to co-operative
societies, including agricultural marketing

soci eties, -agricultural processing societies,
co-operative farm ng societies, primary agri-
cultural credit societies or farmers’ service
societies, for agricultural purposes or agri-
cultural operations or for other purposes
connect ed therew th;

(b) the-granting of 1oans and ad-
vances, particularly to artisans, small enter-
preneurs and persons of small means engaged in
trade, comerce or industry or other produc-
tive activities, within the notified area
inrelation to the Regional Rural Bank."

It is manifest that by establishing the Rural Banks the
Central Governnent acts in discharge of its obligations
under Articles 38 and 48 of Part IV of the Constitution
through them To ensure that the object of establishing
Rural Banks is fully achieved, sub-section (2) of s. 20 of
the Act has brought both the houses of the Parlianent also
in the picture in the foll ow ng words:
"(2) The Central Government shall cause  every
auditor’s report and report on the worki ng-and
activities of each Regional Rural Bank to be
laid, as soon as may be after they -are re-
ceived, before each House of Parlianment."
By s. 24-A the Sponsor Bank is required to periodically
nonitor the progress of the Rural Banks and to take connect-
ed steps, and to cause inspection, internal audit et /cetra
made. The rul e naking power dealt with in s. 29 is vested in
the Central CGovernnent and the power of the Central Govern-
ment to give directions is nmentioned in s. 24, quoted bel ow
"24(1) A Regional Rural Bank shall, in the
di scharge of its functions, be guided by such
directions in regard to matters of policy
involving public interest as the Centra
CGovernment nmay, after consultation wth the
Reserve Bank, give
(2) If any question arises as to whether any
such direction relates to a matter of policy
i nvol ving public interest, the decision of the
Central Covernnent thereon shall be final."
943
The provisions of the Act do not |eave any room for doubt
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that the Regional Rural Banks are under deep and pervasive
control of the Central Government and have been established
as its instrunentality and, are, therefore, 'State’ wthin
Article 12 of the Constitution
8. The | earned counsel contended that even if the appel -
| ant Bank is considered to be State, the courts cannot force
the services of the respondent on it by passing a decree for
his re-instatenent in service. Al that can be done is to
grant a relief of way of conpensation in a properly consti-
tuted suit. We do not find any nmerit in the argument. The
| earned counsel relied on the following observations in
par agraph 103 of the judgnment in Central Inland Water Trans-
port Corporation Ltd. and another v. Brojo Nath Ganguly and
another reported in, [1986] 3 SCC at page 156:
"The  contesting respondents could,
therefore, have filed a civil suit for a
declaration that. the termination of their
service was contrary to |law on the ground that
the said Rule 9(i) was void. In such a suit,
however, they woul d have got a declaration and
possi bly damages for wongful termnation of
service but the civil court could not have
ordered reinstatenent as it would have anount -
ed to granting specific performance of a
contract “of personal service. As the Corpora-
tionis "the State", they, therefore, adopted
the | far nore efficacious remedy of filing a
wit petition under Article 226 of the Consti-
tution".
Far from hel pi ng the appel | ant, the observations clarify the
correct position whichis just contrary to theargunent of
the | earned counsel
9. In the result, the departnental proceeding against
the respondent from5.7.1983 onwards is quashed and the
decree for the plaintiffs reinstatement in service wth
consequential benefits is confirmed. If the Bank authorities
be of the viewthat in spite of the delay of several |years
the inquiry ought to be conmpleted, it will be open to them
to proceed with it and to take further steps in the proceed-
ing from the stage where it stood on 5.7. 1983, but they
should indicate their intention to do so to the respondent
and also serve copies of the relevant docunent on him~ If
they are of the view that any particular docunent is confi-

dential in nature and a copy thereof cannot be handed over
to the respondent they may so indicate inwiting to the
respondent and it will be open to the inquiry officer to

exam ne whether the denial of such a copy would ~ambunt to
viol ation of principles of

944

natural justice. The Bank shall also permt the respondent
to join his post and receive his other benefits before he is
called wupon to file a show cause. Subject to the nodifica-
tions as indicated the decree under appeal is affirmed. The
parties are directed to bear their own costs of this Court.
R S. S

945




