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ACT:

Mar at hwada Uni versity Act, 1974: Sections 8, 10, 11, 19,
23, 24, 27 and 84--Vice Chancel l.or of every
uni versi ty--Consci ous keeper and constitutiona

rul er--Responsible for over all administration of acadenic
affairs--To act firmly to put down-indiscipline and mal prac-
tice--Executive Council has power of renmpval ~'to regulate
the work and conduct of the officers’ --Wether inplies power
to take disciplinary action

Admi ni strative Law. Delegation of ~power--Wen statute
prescribes a particular body to exercise power--That body
al one and none else can exercise .it--Unless it is
del egat ed- - Ratification--Cannot cure an ultra vires action

HEADNOTE

The respondent was a Deputy Registrar of the appellant
University. As the Controller of Exam nations had  proceeded
on | eave the respondent was discharging the duties of Con-
troller of Exam nations. A conplaint alleging that the
respondent had del ayed the paynent of the bills of an out-
station party who had printed the question papers for the
annual exami nation was received by the ‘University. The
Executive Council of the University appointed an Enquiry
Oficer to hold an enquiry to find out whether' the bills
were deliberately kept pending with any ulterior notive. The
Enquiry O ficer gave a clean chit to the respondent” as to
his conduct in discharging the duties as Controller of
Exami nati ons.

The Executive Council of the University did not take any
decision on the report of the Enquiry Oficer, but entrusted
the question to the Vice-Chancellor who was present at the
neeting. The Vice-Chancellor directed a departnental enquiry
agai nst the respondent and appointed an advocate as the
Enquiry Oficer. The Enquiry Oficer by his report held the
respondent guilty of all the charges levelled against him
The Vice Chancellor after giving a show cause notice and
considering the reply of the respondent, dismssed him from

servi ce.
The respondent noved the High Court under Article 226 chal -
455

lenging his dismssal. Wien the wit-petition was taken up
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for hearing the H gh Court directed the entire matter to be
pl aced before the Executive Council for an appropriate

deci sion. The Executive Council considered the matter at its
neeting and passed a resolution ratifying the action taken
by the Vice-Chancellor, and confirm ng the dismssal of the
respondent. At the final disposal of the wit petition, the
High Court examned the matter on nerits and held that the
action taken by the Vice-Chancellor being without any au-
thority or power, these defects could not be cured by rati-
fication by the Executive Council in its subsequent resolu-
tion. The Hi gh Court accordingly quashed the departnmenta
proceedi ngs taken agai nst the respondent, and al so the order
of termination of his services.

In the appeal to this Court, it was contended on behalf
of the University: (i)That on a true construction of the
several provisions of the Marathwada University Act, 1974,
the termnation of services of the respondent cannot be
assailed for want of power or jurisdiction on the part of
the Vice-Chancellor, and (2) that if the order was defective
or without authority, the ratification by the Executive
Counci|l had rendered it immune fromany chall enge.

Di smi ssing the Appeal, the Court,

HELD: 1. The Vice-Chancellor in every university is the
consci ous keeper of the University and the constitutiona
ruler. He is the principal executive and academ c officer of
the University. He i's entrusted with the responsibility of
overall admnistration of academic as well as non-acadenic
affairs. [464A-B]

2. As the principal executive officer the Vice-Chancel -
lor also carries with himan inmplied power, the nmgisteria
power. This power is essential for himto maintain  donestic
discipline in the academ c and non-acadenic affairs. In a
wi de variety of situations in the relationship of tutor and
pupil, he has to act firmy and pronptly to put down indis-
cipline and malpractice. It may not be illegitimate if he
could call to aid his inplied powers and also emnergency
powers to deal with all such situations. [464D E]

3. The Marathwada University Act, 1974 confers both
express and inplied powers on the Vice-Chancellor. The
express powers include anong others, the duty to ensure that
the provisions of the Act, Statutes, Ordinances and Regula-
tions are observed by all concerned. [Section 11(3)] He  has
aright to regulate the work and conduct of
456
O ficers and teaching and ot her enpl oyees of the  University
[Sec. 11(b)(a)]. He has also energency powers to deal with
any untoward situation [Section 11(4)] a very significant
power. If he believes that a situation calls for inmediate
action, he can take such action as he thinks  necessary,
though in the normal course he is not conpetent to do so.
However he nust report to the concerned authority or ' body,
who would, in the ordinary course, have dealt wth the
matter. [464B-C]

4. The power 'to regulate the work and conduct of the
officers’ cannot include the power to take disciplinary
action for their renoval. [464F]

5. Wien a statute prescribes a particular body to
exercise a power, it nust be exercised only by that body.
[464(F
Hal sbury’s Laws of England Vol. 1, 4th Edn. page 32, re-
ferred to.

6. The Marathwada University Act confers power to
appoint officers on the Executive Council and it generally
includes the power to renmove. This power is |ocated under
Section 24(1) (XXIX) of the Act. [464F- G
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7. The resolution of the Executive Council at a neet-
ing, at which the Vice Chancellor was also present, gave
full power to the Vice-Chancellor "to take a decision on
this question’. By the power del egated under the resolution
the Vice-Chancellor could either accept or reject the report
with intimation to the Executive Council. He could not have
taken any ot her action and indeed, he was not authorised to
take any other action. [465F-G
: 8. The resolution was also not in harnony with the
statutory requirenment. Approval of the Chancellor to the
del egati on of power by the Executive Council to the Vice-
Chancel | or was mandat ory under section 24(1)(xii) read wth
section/ 84 of the Marat hwada University Act. The resolution
not being in conformty with the statutory requirenment coul d
not confer power on the Vice-Chancellor to take action |
agai nst the respondent. [465H;, 466A-C]

9. Ratification is generally an act of principal wth
regard to a contract or an act done by his agent. The prin-
ciples! of ratification in the context of the |aw of agency
apparently do not have any application with regard to exer-
cise of power conferred under statutory provisions. The
statutory authority cannot travel beyond the power conferred
and
457
any action wthout power has no legal validity. It is ab
initio void and cannot be ratified. [468A- B]

Friednman’s Law of Agency (5th Edn.) Chapter 5at page 73,
Bowst ead on Agency (14th Ed.) at page 39, Parneshwari Prasad
Gupta v. Union of India, [1974] 1 SCR 304 and  Bernard V.
Nati onal Dock Labour Board, [1953] 1 All Eng. Law Reports
1113.

In the instant case, there was no prior ~delegation of
power to the Vice-Chancellor to take disciplinary ' action
agai nst the respondent. There was no subsequent del egation
either. Therefore, neither the action taken by the Vice-
Chancellor, nor the ratification by the Executive  Counci
coul d be sustained. [469F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3927 of
1986.

From the Judgnent and Order dated 18.6. 1986 of the
Bonbay High Court in Wit Petition No. 10 of 1980.

S. K. Dhol akia, A M Khanw | kar and Ms. V.D. Khanna for
the Appell ant.

V.M Tarkunde, Karanjawala, Ms. Karanjawala and H.S.
Anand for the Respondent.

The Judgrment of the Court was delivered by:

K. JAGANNATHA SHETTY, J. This appeal by leave is from a
deci si on of the Bombay Hi gh Court which allowed the respond-
ent’s petition for a wit of certiorari. In so doing the
court quashed departnental proceedings initiated against the
respondent and the resultant order terminating his services.

The facts are substantially undisputed and may briefly
be stated as foll ows:

Respondent - Seshrao Bal want Rao Chavan was at the rele-
vant time the Deputy Registrar of the Marathwada University.
One M. Yelikar was working then as Controller of Exam na-
tions. In or about April 1976, M. Yelikar proceeded on
| eave and the present respondent was directed to discharge
the duties of the Controller of Exami nations. Accordingly,
he joi ned his new assi gnnent and continued to hold
458
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that post when the controversy which culmnated in his
di sm ssal took place.

It is said that one M. Swam nathan from Mudras was
entrusted with the printing works needed to conduct annua
exam nations of the University for the years 1974 and 1975.
M. Swami nat han submitted his bills amount i ng about
Rs. 6,00,000 for the work perfornmed by him The bills were
not cleared i mediately, and M. Swam nathan conplained to
the University authorities. He also subnitted a petition to
the Prime Mnister of India which was forwarded to the
University for immediate action. This led to an enquiry to
find out whether the bills were deliberately kept pending
with any wulterior notive. The Executive Council of the
University appointed a four-nmenber comittee including the
Vi ce-Chancellor to enquire into the natter. The conmittee
after investigation subnmtted a report in Novenber 1977
maki ng some prinma facie observations agai nst the respondent.
Ther eupon, the Executive Council ‘desired to have the matter
thoroughly exam ned by another commttee. It appointed M.
N.B. Chavan for the purpose. M. Chavan nmade a detailed
enqui ry but found not hing agai nst the respondent. On Decem
ber 23, 1978, he submitted a report stating inter alia that
there was no delay in clearing the said bills and if there
was any delay, it was justified in the circunstances. He has
stated that the University utilised the time for interna
audit in which it was found that the claimof M. Swan na-
than was excessive to the extent of Rs.48,000 and odd. The
report of M. Chavan thus gave a clean chit to the respond-
ent as to his conduct \in discharging the duties as Control -
| er of Exam nati ons.

If the Executive Council had accepted the report and
cl osed the matter that woul d have been better: But  unfortu-
nately, it was not done and another chapter was opened. On
March 22, 1979, the report of M. Chavan was placed before
the Executive Council which without ~taking any decision
entrusted the question to the Vice-Chancellor. The \Vice-
Chancel | or was present in that neeting-and agreed to take a
decision in about a nonth. But what he did was entirely
different. Purporting to act under the powers given to him
by the Executive Council, he directed departmental ~enquiry
agai nst the respondent. He appointed M. Mdtale, Advocate as
an Inquiry Oficer who flamed three charges:  First charge
i npeached the respondent of intentionally delaying the
cl earance of the bills of M. Swani nathan and thus tarnish-
ing the image of the University. Second charge all eged  that
the respondent did not place before the Executive Council
the letters , addressed by the Chancellor of the ~University
on July 23, 1976 and
459
August 19, 1976. Third charge accused the respondent” for not
produci ng all the avail able papers for scrutiny by the one-
man conmmittee headed by M. Chavan.

On  Cctober 25, 1979, M. Mdtale subnitted his’ enquiry
report to the Vice-Chancellor holding the respondent guilty
of the charges. After a usual procedure of giving show cause
noti ce and considering the reply thereto, the Vice-Chancel -
| or decided to disnmiss the respondent. On January2, 1980, he
accordi ngly nade an order.

The matter did not rest there. The respondent noved the Hi gh
Court under Art. 226 of the Constitution challenging his
di smssal. Wien the wit petition first came up for hearing
i n Novenber 1985, the High Court took a very curious stand.
It observed that the entire matter be placed before the
Executive Council for taking an appropriate decision. As per
this observation, the matter cane up before the Executive
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Council in the neeting held on Decenber 26/27, 1985. The
Executive Council passed a resolution inter alia, ratifying
the action taken by the Vice-Chancellor and confirmng the
di smissal of the respondent. This has added a new di nension
to the case
At the final disposal of the wit petition, the Hi gh

Court, however, examined the nerits of the matter. The Hi gh
Court held that the action taken by the Vice-Chancellor was
wi thout authority of law. As to the ratification nade by the
Executive Council, the H gh Court held: "That the acts done
by the Vice-Chancellor remain the acts wi thout any authority
or powers and that defects cannot be cured by the subsequent
resolution.” Wth these conclusions, the H gh Court quashed
the departnental proceedi ngs taken against the respondent
and al so the order of termnination of his services.

Bei ng aggri eved by the judgment, the Marat hwada Univer -
sity by obtaining special |eave has appealed to this Court.

Learned counsel for the appellant put his contention in
two ways: First, he said that on the true construction of
the relevant provisions of the Marathwada University Act,
1974, the termnation of services of the respondent cannot
be assailed for want of power or jurisdiction on the part of
the Vice-Chancellor. Counsel next said that if the order was
defective or wthout authority, the ratification by the
Executive Council has rendered it i mune from any chall enge.
In order to appreciate these submi ssions, we nust outline
t he
460
statutory provisions of the Marathwada University Act, 1974
(called shortly "the Act"). Section 8 specifies the officers
of the University. The Vice-Chancellor is one of the offi-
cers. Section 10 provides for appoi ntment of the Vice-Chan-
cellor. He shall be appointed by the Chancellor and shal
ordinarily hold office for a term of three years. | Section
11 reads, so far as material, as foll ows:

"11(1): The Vi ce-Chancellor shall be
the principal executive and academ c/ officer
of the University, and shah in the absence of
the Chancell or, preside at the meetings of the
Senate and at any Convocation of the Universi -
ty "

"11(3): It shah be the duty of the
Vi ce- Chancel l or to ensure that the provisions
of this Act, the Statutes, Ordinances and
Regul ati ons are faithfully  observed. The
Chancel lor shall, for this purpose, have the
power to issue directions to the Vice-Chancel -
lor who shall give effect to any such direc-
tions."

11(4): If there are reasonabl e
grounds for the Vice-Chancellor to- believe
that there is an energency which requires
i mediate action to be taken, he shall ' take
such action as he thinks necessary and shall
at the earliest opportunity, report in witing
the grounds for his belief that there was an
emergency, and the action taken by him to
such authority or body as would in the ordi-
nary cour se, have deal t with t he
matter . ...."

11(6)(a): It shall be lawful for the
Vi ce-Chancel lor, as the principal executive
and academi c officer, to regulate the work and
conduct of the officers, and of the teaching,
academ c and ot her enpl oyees of the Universi-
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ty, in accordance with the provisions of this
Act, t he St at ut es, Or di nances and
Regul ati ons. "

"11(7): The Vice-Chancellor shah
exerci se such other powers and perform such
other duties as are prescribed by the Stat-
utes, Odinances and Regul ations."

Section 19 enunerates the authorities of
the University. The Executive Council is one
of the authorities specified thereunder
Section 23 to the extent necessary is in the
foll owing ternmns:

461

"23(1): The Executive Council shal
be the principal executive authority of the
University, and shall consist of the follow ng
menbers, _nanely,: (i) the Vice-Chancell orex-
of fici o Chairman."

Section 24 deals wth the powers and
duties of the Executive Council. These powers
and duties ~are w de-and varied and it s
sufficient if we read sub-sections (1), (xXiXx)
and (xii) of sec. 24. They are as follows:

"24(1): Subject to such conditions as
are /'prescribed by or under this Act, the
Executive Council shall exercise the follow ng
powers and perform the follow ng duties,
namely ' ........ "

"24(1) (xxix): appoint officers and
ot her enpl oyees of the University,  prescribe
their qualifications, fix their enolunents,
define the terms and conditions of their
service and disciplineand where necessary,
their duties."”

"24(1)(x1i): ~delegate, subject to
the approval of the Chancellor, any  of its
powers (except the power to nake O dinances),
to the Vice-Chancellor, the Registrar or the
Finance O ficer, or such other officers or
authority of the University or a conmittee
appointed by it, thinks fit."

Two ot her provisions are material, nanely,
secs. 37 and 84. Section 37, omtting the
unnecessary, is in these ternmns:

Sec. 37 Subject to the conditions  prescribed
by or under this Act, the Senate may nmake the
Statutes to provide for all or any of the
following matters nanely:

(xvi): The termof office, duties and condi-
tions of service of officers, teachers and
ot her enpl oyees of the University, the provi-
sions of pension, insurance and provident fund
and the manner of term nation of their service
and ot her disciplinary action and their quali -
fications, except those of teachers."

Section 34 is as follows:

"Del egati on of powers: Subject to the provi-
si ons of

462

this Act and Statutes any officer or authority
of the University may, by order, delegate his
or its powers, except.the power to make Stat-
utes, Ordinances and Regul ations, to any other
of ficer or authority under his or its control
and subject to the conditions that the wulti-
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mate responsibility for the exercise of the
powers so del egated shall continue to vest in
the officer or authority del egating them"
Wth these provisions, we turn to consider
the first question urged for the appellant.
The question is whether the Vice-Chancellor
was conpetent to direct disciplinary action
against the respondent. In this context, we
may make a few general observations about the
position and powers of the Vice-Chancellor
The University Education Commission in its

report (Vol. | Decenber 1948 to August 1949)
has summarised the powers and duties as fol-
lows (at 421):

“Duties of Vice-Chancellor--A Vice-
Chancellor is the chief acadenic and executive
officer of his university. He presides over
the Court (Senate) in the absence of the
Chancel l or, Syndicate (Executive Counci ),
Academi ¢ Council, and numerous comi ttees
including the selection coomittees for ap-
poi nt ment —of staff. It is his duty to know the
seni or menbers of the staff intimtely and to
be known to all menbers of the staff and
students: He must conmand their confidence
both by adequate academ ¢ reputation and by
strength of personality. He -must know his
university well enoughto be able to foster
its points of strength and to foresee possible
poi nts of weakness before they becone acute.’
He nmust be the ' keeper of ~the ~university's
consci ence’, both setting the highest standard
by exanple and dealing pronptly and firmy
with indiscipline and mal practice of any kind.
Al this he nust-do and it can be done as
constitutional ruler; he has not, and should
not have autocratic power. Besides, /this he
must be the chief [iaison between his univer-
sity and the public, he nust keep the univer-
sity alive to the duties it owes to the public
which it serves, and he nust w n support for
the university and understanding of its needs
not merely frompotential benefactors but from
the general public and its el ected representa-
tives. Last, he must have the strength of
character to resist unflinchingly the many
fornms of pressure to relax standards of al
sorts, which are being applied to universities
t oday. "

463

This has been approved by the “Education
Comm ssion, 1964-66. In the report 'of the
Educati on Commi ssion, 1971 (pages 610-11 para
13.32) it was stated:

"The person who is expected, above
all, to enbody the spirit of academic freedom
and the principles of good managenent in a
university is the Vice-Chancellor. He stands
for the commtnment of the university to schol -
arship and pursuit of truth and can ensure
that the executive wing of the university is
used to assist the academic community in al
its activities. H's selection should, there-
fore, be governed by this overall considera-
tion."
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Dr. AH Honmadi in his wse, little study
about the role of the Vice-Chancellor in the
university adninistration in devel oping coun-
tries has this to state (at 49):

The President or the Vice-Chancell or

"The President nust be willing to accept a
definition of educational |eadership t hat
brings about change to the academic life of
the institution. He nust be fired by a deep
concern for education. He should instil a

spirit and keeness about growth and devel op-
ment in such a way that the professiriate
feels that their goals are interlinked wth
those of the University, that their success
depends _upon the success of the University.
The professors shoul d be given detailed infor-
mation about the jobs that they have to per-
form and their good performance should be
gi ven-due recognition by admnistration | ead-
ership. Even -such snmall encouragenent will
boost theft norale to greater heights. The
Presi dent shoul d have faith in his own abili-
ties as well as on the abilities of other
pr of essors and adm nistrators and shoul d
provide guidelines about the kind of efforts
he would |ike his professors and admnistra-
tors. to nake, setting an-exanple by his own
actions and exercises. The negative force of
fear, ~ when wused and no one denies that an
el enent of hard ~headedness is some tines
required as a persuasive inducenent to profes-
sors and administrators of university should
be enployed judiciously. Under no circum
stances shoul d the apathy and belligerence of
the professors and adm nistrators be aroused.
These call for strong but synpathetic ' |eader-
ship in the President."
464
The Vice-Chancellor in every university is thus the
consci ous keeper of the University and constitutional ruler
He is the principal executive and academ c officer of the
University. He is entrusted with the responsibility of
overall admnistration of academ c as well as nonacadenic
affairs. For these purposes, the Act confers both express
and inplied powers on the Vice-Chancellor. The express
powers include anobng others, the duty to ensure that the
provi sions of the Act, Statutes, Odinances and Regul ations
are observed by all concerned. (Section 11(3)).. The Vice-
Chancellor has a right to regulate the work and conduct of
of ficers and teaching and ot her enpl oyees of the University
(Section 11(6)(a)). He has also energency powers-—-to dea
with any untoward situation (Section 11(4)). The @ power
conferred under sec. 11(4) is indeed significant. I|f the
Vi ce- Chancel | or believes that a situation calls for inmmedi-
ate action, he can take such action as he thinks necessary
though in the normal course he is not conpetent to take that
action. He must, however, report to the concerned authority
or body who would, in the ordinary course, have dealt wth

the mtter. That is not all. Hs pivotal position as the
principal executive officer also carries with him the im
plied power. It is the magisterial power whichis, in our

view, plainly to be inferred. This power is essential for
him to nmaintain donestic discipline in the acadenic and
non-acadenic affairs. In a wide variety of situations in the
relationship of tutor and pupil, he has to act firmy and




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 9 of 13
pronmptly to put down indiscipline and nal practice. It nay
not be illegitimte if he could call to aid his inplied
powers and also energency powers to deal wth all such

situations.

Counsel for the appellant argued that the express power
of the Vice-Chancellor to regul ate the work and conduct of
officers of the University inplies as well, the power to
take disciplinary action against officers. W are unable to
agree with this contention. Firstly, the power to regulate
the work and conduct of officers cannot include the power to
take disciplinary action for their renmoval. Secondly, the
Act confers power to appoint officers on the Executive
Council and it generally includes the power to renove. This
power is |ocated under sec. 24(1)(xxix) of the Act. It s,
therefore, futile to contend that the Vice-Chancellor can
exercise that power which is conferred on the Executive
Council. It is a settled principle that when the Act pre-
scribes a particular body to exercise a power, it rmust be
exerci sed’ only by that body. It cannot be exercised by
others unless it is del egated. The law nmust al so provide for
such delegation. Hal sbury”s Laws of “England (Vol.14th Ed.
para 32) summari ses these principles as follows:

465

"32. Sub-del egation of powers. In
accordance with the maxim_ delegatius non
pot est / del egare, a statutory power nust be
exerci sed only by the body or officer in whom
it has been confided, unless sub-del egation of
the power is authorised by express words or
necessary  inplication. There is a strong
presunption against construing a ‘grant of
| egi sl ative, judicial or disciplinary power as
i mpl i edly authorising sub-delegation; and the
same may be said of any power to the exercise
of which the designated body should address
its own mnd."

The counsel for (the appellant next submt-
ted that the Executive Council in the instant
case had delegated its disciplinary power to
the Vice-Chancellor and the Act provides for
such del egation. In support of the -contention
he relied upon the follow ng resolution of the
Executive Counci |

"Full power be given to the Vice-
Chancel l or to take a decision on this question
and the Vice-Chancellor informed the Executive
Council that he will take decision in about a
nmonth- On this decision, Shri Gangadhar. . Pa-
thrikar gave his opinion that the Executive
Council should take a decision on the note
dated 16.1. 1979 subnmitted by him and other
two nmenbers and since it was not accepted, he
does not agree with the above decision."

This resolution, in our opinion, is basically faulty at
| east for two reasons. It nay be recalled that the Executive
Council w thout considering the report of M. Chavan, wanted
the Vice-Chancellor to take a decision thereon. It may also
be noted that the Vice-Chancellor was present at the meeting
of the Executive Council when the resolution was passed. He
was given "full power to take a decision” which in the
context, was obviously on the report of M. Chavan, and not
on any other matter or question. He said that he would take
a decision in about a nonth. In our opinion, by the power
del egated under the resolution, the Vice-Chancellor could
either accept or reject the report with intimation to the
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Executive Council. He could not have taken any other action
and i ndeed, he was not authorised to take any other action

The other infirmty in the said resolution goes deeper
than what it appears. The resolution was not in harnmony with
the statutory requirement. Section 84 of the Act provides
for del egation of powers and
466
it states that any officer or authority of the University
may by order, delegate his or its power (except power to
make O dinance and Regul ations) to any other officer or
authority subject to provisions of the Act and Statutes.
Section 24(1)(xii) provides for delegation of power by the
Executive Council. It states that the Executive Council may
del egate any of its power (except power to nake Ordi nances)
to the Vice-Chancellor or to any other officer subject to
the approval of the Chancellor. (underlying is ours). The
approval of the Chancellor is mandatory. Wthout such ap-
proval the power cannot be del egated to the Vice-Chancell or
The record does not reveal that the approval of the Chancel -
| or was ‘ever obtained. Therefore, the resolution which was
not in conformty with the statutory requirenment could not
confer power on the Vice-Chancellor to take action against
the respondent.

This takes wus to the second contention urged for the
appel l ants. The contention relates to the |egal effect of

ratification done by the Executive Council in its neeting
held on Decenber 26/27, 1985. The decision taken by the
Executive Council is in the formof a resolution and it

reads as follows:

“Consi dering the issues, the Execu-
tive Council resolved as follows:

1. The Executive Council  at its
neeting held on March 22, 1979, had by a
resolution given full authority to the ' Vice-
Chancel l or for taking further proceedings and
decision in both the cases of the defaulting
of ficers.

2. In exercise of above authority,
t he Vi ce- Chancel | or  appointed an I'nqui ry
O ficer and as suggested by the Inquiry Ofi-
cer issued Show Cause notices, obtained re-
plies from the Oficers and lastly issued
orders for terminating their services;
XXX XXX XXX XXX XXX
It was further resolved that--
(i) There has been no inadequacy in the pro-
ceedi ngs agai nst both the officers;
(ii) The punishment ordered against both the
officers is comensurate with the defaults and
al | egati ons proved
467
agai nst both the officers; and
(iii) The Executive Council, therefore,  whol -
ly, endorses the actions taken by the then
Vi ce- Chancel | or agai nst both the officers.™

By this resolution, we are told that the

Executive Council has ratified the action
taken by the Vice-Chancellor. Ratification is
generally an act of principal with regard to a
contract or an act done by his agent. In
Friednman's Law of Agency (Fifth Edi tion)
chapter 5 at p. 73, the/principle of ratifica-
tion has been expl ai ned:

"What the 'agent’ does on behal f of
the ’principal’ is done at a time when the
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relation of principal and agent does not
exist: (hence the use in this sentence, but
not in subsequent ones, of inverted commas).

The agent, in fact, has no authority to do
what he does at the time he does it. Subse-
guently, however, the principal, on whose

behal f, though w thout whose authority, the
agent has acted, accepts the agent’s act, and
adopts it, just as if there had been a prior
authorisation by the principal to do exactly
what the agent has done. The interesting
poi nt, which has given rise to considerable
difficulty and dispute, is that ratification
by the principal does not nerely give validity
to the agent’s unauthorised act as from the
date of the ratification: it is antedated so
as to take effect-fromthe time of the agent’s
act. Hence the agent is treated as having been
authorised fromthe outset to act as he did.
Ratification is 'equivalent to an antecedent
aut hority’ .*

In Bowstead on Agency (14th Ed.) at p. 39) it
i s stated:

“Every act whether |lawful or unlaw
ful,  which is capable of being done by neans
of an/ agent (except an act whichis in its
i nception void) is capable of ratification by
the person in whose nanme or on whose behal f it
is done..... The words "l awful or unlawful",
however, —are included primarily to indicate
that the doctrine can apply to torts. From
them it would followthat a principal by
ratification nay retrospectively turn what was
previously an act w ongful “agai nst the princi-
ple, e.g. an unauthorised sale, or against a
third party, e.g. a wongful distress, into a
legitimate one; or becone liable for the tort
of another by ratifying."

468

These principles of ratification, apparently do not have
any application with regard to exercise of powers  conferred
under statutory provisions. The statutory authority cannot
travel beyond the power conferred and any action without
power has no legal validity. It is ab initio void and cannot
be ratified.

The counsel for the appellant, however, invited our
attention to the case of Parnmeshwari Prasad Gupta v. The
Union of India, [1974] 1 SCR 304. It was a case of term na-
tion of services of the Secretary of a Conpany. The Board of
Directors decided to term nate the services of the Secre-
tary. The Chairman of the Board of Directors in fact term-
nated his services. Subsequently, in the neeting of the
Board of Directors the action taken by the Chairnman was
confirmed. In the suit instituted by the Secretary challeng-
ing the termnation of his services, the Court upheld on the
principle that the action of the Chairman even though it was
invalid initially, could be validated by ratification in a
regularly convened neeting of the Board of Directors. M-
thew, J. while considering this aspect of the matter, ob-
served [at pp. 307 and 308]

"Even if it be assuned that the tel egram and
the letter termnating the services of the
appel l ant by the Chairman was in pursuance to
the invalid resolution of the Board of Direc-
tors passed on Decenber 16, 1953 to term nate
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his services, it would not follow that the
action of the Chairman could not be ratified
in a regularly convened nmeeting of the BCard
of Directors. The point is that even assum ng
that the Chairman was not legally authorised
to term nate the services of the appellant, he
was acting on behalf of the Conpany in doing
so, because, he purported to act in pursuance
of the invalid resolution. Therefore, it was
open to a regularly constituted neeting of the
Board of Direction to ratify that action
whi ch, though unaut hori sed, was done on behal f
of the Conmpany. Ratification would always
relate back to the date of the act ratified
and so it nust be held that the services of
the appellant were validly termnated on
December 17, 1953. The appellant was not
entitled to the declaration prayed for by him
and the trial court as well as the High Court
was right in dismssing the claim"

These principles of ratification governing
transacti ons of a conpany where the genera
body isthe repository of all powers not be
469
extended to the present case. W were also
referred to the decision of. the Court of
Appeal  in Barnard v. ~National Dock Labour
Board, [1953] 1 All Eng. Law Reports 1113 and
in particular the observation of Denning L.J.,
(at 1118 and 1119):

“"While an administrative function
can often be delegated, a judicial  function
rarely can be. No judicial tribunal can dele-
gate its functions unless it is enabled to do
so expressly or by necessary inmplication. In
Local Governnent Board v. Arlidge (2) the
power to delegate was given by necessary
inmplication, but ‘thereis nothing in this
schene aut horising the board to delegate this
function and it cannot be inplied. "It was
suggested that it woul d be inpracticable for
the board to sit as a board to decide  al
these cases, but | see nothing inpracticable
in that. They have only to fix their quorum at
two nenbers and arrange for two nenbers, one
from each side, enployers and workers, to be
responsi ble for one week at a tinme.

"Next, it was suggested that, even if
the board could not del egate their . functions,
at any rate they could ratify the actions of
the port manager, but, if the board' have no
power to del egate their functions to the port
manager, they can have no power to ratify what
he has already done. The effect of ratifica-
tion is to nmake it equal to a prior conmmand,
but as a prior comand, in the shape of dele-
gation, would be useless, so also is aratifi-
cation."

These observations again are of little assistance to us
since we have already held that there was no prior del ega-
tion of power to the Vice-Chancellor to take disciplinary
action against the respondent. There was no subsequent

del egati on

either. Therefore, neither the action taken by

the Vice-Chancellor, nor the ratification by the Executive
Counci | coul d be sustai ned.
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In

with costs.

N. V. K.
m ssed.
470

the result,

t he appeal

fails and is dism ssed

Appeal

di s-




