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Industrial Dispute--Award, if can deprive workmen of pre-
exi sting benefits--Age of retirement - - Fi xation--Rel evant
consi derations--Failure of Tribunal to consider evidence
adduced by parties--Duty of Suprene Court.

HEADNOTE

The worknmen of the Inperial Chemcal Industries at Bomrbay
claimed, firstly, twice the enployee’'s nornal rate’/ of pay
for the work done on Sundays and hol i days and secondly that
all enployees of the company shall not conpulsorily be
retired by the conpany before they attain the age of 60.
The conpany di sputed the denmands on the grounds that it had
paid Sunday and holiday work allowance in terms of an
earlier award, and as no change of circunstances had taken
place since the nmking of the award a revision was nhot
justified ; as for the age of retirenent as- it bad fixed the

retirement age at 55 for all its enployees throughout India,
any revision wuld have repercussion in other branches of
the conpany.

The tribunal partly allowed the claimof the worknmen and
directed the conpany to give the enployees concerned for
wor k done on Sundays and holidays half a day's total salary
and dearness allowance; and for the work done by the
enpl oyees on
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festival holiday, a day's salary and dearness all owance, but
the enployees would not be entitled to a substituted
hol i day.

The Tribunal in making the distinction between work done on
Sundays on the one hand and festival holidays on the other
in effect, placed the worknen in worse position than before
the award with respect to the work done on festival holidays
and deprived the worknen of their right to a conmpensatory
weekly off or a substituted holiday, and also of a part of
the benefits to which they were entitled under the pre-
exi sting arrangenent.
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Further the Tribunal wi thout taking into consideration the
recent trend in Bonbay with regard to the age of retirenent
and an i nmportant docunment produced by the worknen in support
thereof, which conclusively showed that in Bonbay the age of
retirement was al nost invariably fixed at 60 and not at 55,
fixed the age of retirement at 58 years.

Hel d, that the Tribunal in nmaking an award coul d not deprive
the worknmen of the benefits to which they were entitled to
under the pre-existing arrangenment and place themin a worse
position than before the award when the conpany did not want
any change in its favour. |In the instant case the all owance
in respect of the work done by the enployees on festiva
hol i days would continue to be in accordance wth the
practice prevailing before the present dispute arose.

Hel d, further, that in fixing the age of retirement no hard
and fast rule can  be |laid down. The decision on the
question always depends on a proper assessnment of the
rel evant factors and may conceivably vary from case to case.
In industrial adjudication it is generally recognised that
where an_ _enployer adopts a fair and reasonable pension
schene that would play aninportant part in fixing the age
of retirenment at a conparatively earlier stage. If a
retired enployee can legitimtely look forward to the
prospect of earning a pension then the hardship resulting
fromearly conpul sory retirement is considerably mtigated
that is why cases where there is a fair and reasonable
schene of pension in vogue woul d not be conparable or even
relevant in dealing with the age of retirenent in a concern
where there is no such pension scheme.

The recent trend in the Bonbay area clearly appears to be to
fix the age of retirenent at 60. The material facts in the
i nstant case being very sinilar to the facts in the case of
the Dunlop Rubber Co. (India) Ltd. v. Wirknmen, the age of
retirement of workmen concerned should be raised to 60 from
55.

Hel d, also, that the Supreme Court generally does not ||ike
to interfere with the decision/of a Tribunal, if it is
satisfied that the Tribunal has reached its conclusion after
considering the rel evant evi dence adduced before-it; but if
in reaching its conclusion the Tribunal |oses sight” of an
i mportant docunent and fails to take into account evidence
adduced before it, it becones necessary for the Supreme
Court to consider whether
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it should interfere with the discretion exercised by the
Tri bunal or not.

The Dunl op Rubber Co. (India) Ltd. v. Wrkmen & Ors. [1960]
2 SCR 51 relied on

Guest, Keen, WIllianms Private Ltd. v. P. J. Sterling & Os.,
[1960] 1 S.C.R 348 referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeals Nos. 471 -and
472 of 1960.

Appeals by Special Leave fromthe Anvard dated the 22nd
Decenber, 1959, of the Industrial Tribunal, Bonbay, in
Ref erence (1.T. No. 163. of 1959).

M C. Setalvad, Attorney-Ceneral for India, S. N Andley,
J. B. Dadachanji, Rameshwar Nath and P. L. Vohra, for the
Appellant (In C A No. 471 and Respondent No. 1 in C. A No.
1 of 1960).

C L. Dudhia and K. L. Hathi, for the Respondents (In C
A. No. 571 of 60 and Appellants in C A No. 472 of 60).
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1960. Novenber 14. The Judgnment of the Court was delivered
by

GAJENDRAGADKAR J.-These two cross appeals are( directed
agai nst the decision of the Industrial Tribunal in respect
of two of the demands referred to it for adjudication. Five
i ndustrial demands were made against the Inperial Chenica
Industries (India) Private Limted, Bonbay (hereafter called
the conpany), by its worknmen (hereafter called the worknen),
and they were referred for industrial adjudication by the
Government of Bombay wunder s. 10(1) of the Industria
Di sputes Act, 1947 (XIV of 1947). These denmands were
considered by the Industrial Tribunal in the light of the
evi dence adduced before it by the respective parties and
decided on the nmerits.  Two of the demands which are the
subject natter of the present appeals were demands Nos. 3
and 5. By denmand No. 3 the workmen clainmed that for the work
done on Sundays and hol i days observed by the conpany cleri-
cal as well as service staff shall be paid twice the
enpl oyee’s normal rate of pay consisting of basic salary,
dear ness ‘al l'owance and ot her -al | owances if
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any. Demand No. 5 pmde by the workmen was that al
enpl oyees of the conpany shall not be conpulsorily retired
by the conpany before they attain the age of 60 except in
case of voluntary retirenent by the enployees concerned.
The conpany is an All/ India concern and has its branches at
several places in India. At its-- Bonmbay office 1,400
enpl oyees are engaged by the conpany ; out of these 800
enpl oyees are concerned with the present dispute; 600 out of
them belong to the clerical cadre whereas the remaining 200
bel ong to the cadre of the subordinate staff.

The two denmands set out above were di sputed by the  conpany.
In regard to denand No. 3 the conpany stated that it paid
Sunday or holiday work allowance-in ternms of an  earlier
award known as the Naik Award, and since no change, of
circunstances had taken place since the making of the said
award a revision in the matter of the said paynent 'was not

justified. The conpany further clained t'hat the
allowance paid by it to its enployees was reasonable, fair
and adequate. In regard to demand No. 5 the ~conpany
pl eaded that since 1950 the conpany had fixed the retirenent
age at 55 for all its enployees throughout India, and that

any revision nmade in that behalf so far as the enployees in
the present dispute are concerned would have serious
repercussions in the other branches of the conmpany. It was
al so urged that the age of retirement fixed by the  conpany
was fair and reasonable. The conpany drew attention to the
fact that it pays a generous Provident Fund of 10%
contribution fromeither side which does not exist in  nmany
ot hers concerns i n Bonbay.
In regard to denmand No. 3 the Tribunal has partly  allowed
the claim of the workmen and has directed the conmpany to
give to the enpl oyees concerned, for work done on Sundays
and holidays, half of a day’'s total salary and dearness
al l owance (calculated by dividing the total of the basic
wage, special allowance and dearness allowance for the nonth
by 30). In regard to the work done by the enployees on
festival holidays the Tribunal has purported to order that
the all owance in that behalf should be a day’s salary and
353
dearness allowance cal cul ated as above, but enployees will
not be entitled to a substituted holiday. It is this part
of the award that is challenged by the worknen, in their
appeal
In regard to demand No. 5 the Tribunal has taken the view
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that a case had been nade out by the worknen for the
revision of the age of retirement fixed by the conmpany and
it has held that it would be reasonable to fix the said age

of retirement at 58 instead of 55. This direction is
chal l enged by the company in its appeal as well as by the
workmen in their appeal. The company contends that no

change should have been made in the age of retirenent,
whereas the worknen urge that the retirenment age shoul d have
been fixed at 60 instead of 58. Thus G vil Appeal No. 471
of 1960 filed by the conpany is concerned only wth the
fixation of the age of retirenent, whereas Civil Appeal No.
472 of 1960 which has been filed by the workmen is concerned
with the age of retirement as well as the direction issued
by the Tribunal in regard to the paynent of allowance to the
wor kmen for work done on festival holidays.

In regard to the direction-issued by the Tribunal in respect
of work done on festival holidays it is obvious that the
i mpugned direction is due to an oversight. W have already
poi nted out that whereas the worknen wanted a revision of
the practice prevailing in regard to the paynent of
al | owances for-work done on Sundays and holidays the conpany
wanted the status quo to continue. The paynment which the
conpany was making in respect of the said work was in
accordance wth the Naik Award, and the conmpany case was
that there was no justification for changing the said

practice. It is thus obvious that the conpany did not want
any change in its favour and to the detrinent of the
wor ken. It was apparently not realised by ‘the Tribuna

that in nmaking a distinction between work done on Sundays on
the one hand and work done on-festival holidays on the
other, and in making two different directions in respect of
the said two categories of work, the Tribunal’s ‘order in
regard

45
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to the latter category of work would have the effect of
pl acing the workmen in a worse position after the award than
bef ore. The relevant direction deprives the worknen of
their right to a conpensatory weekly off or a -substituted
hol i day, and the inevitable consequence of this direction
woul d be ultimtely to deprive the worknen of a part of the
benefits to which they are entitled under the pre-existing
arrangenent . This position cannot be and has not been
seriously disputed. Therefore we nust uphold the plea raised
by M. Dudhia on behalf of the worknen and - direct that in
respect of work done on festival holidays the practice
prevailing before the present dispute arose should continue.
Then, as regards the age of retirenment, ‘the | ear ned
Attorney-General, for the conpany, has strenuously contended
that the Tribunal was in error in changing the age of
retirement fromb55 to 58. He argues that in dealing wth
this question two inportant facts rmust be borne in  mnd

The company is an Al India concern, and it is of great
i mportance that the ternms and conditions of service
prevailing in the several branches of the conpany all over

the country should be stabilised and nade uniformas far as
is reasonably possible, and in the matter of retirenment the
conpany has achieved wuniformity by fixing the age of
retirement at 55 since 1950. This arrangenment shoul d not be
di sturbed because it would inevitably upset the age of

retirement, in all other branches. He has also relied on
the fact that the general terns and conditions of service
provided by the conpany to its enployees are very |iberal

and he has made special reference to the Provident Fund
which the conmpany has started for the benefit of its
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enpl oyees. Even otherwi se, so the argunent runs, it cannot
be said that it is unreasonable to fix the age of retirenent
at 55. In support of these contentions he has relied on the
decision of this Court in The Dunl op Rubber Co. (India) Ltd.
v. Workmen (1).

On the other hand M. Dudhia contends that the decision of
this Court in the case of the Dunlop Conpany (1) is in
favour of the denand nade by the

(1) [1960] 2 S.C R 51
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wor kmen and the Tribunal was in error in not fixing the age
of retirement at 60 applying the principles laid down by
this Court in the case of the Dunl op Conpany (1). Besi des,
he points out that in dealing with the question on the
nerits the Tribunal has unfortunately failed to consider one
i mportant docunent filed by the workmen along with their
statenent of the, claim(Ex.. B). This docunent would
conclusively show that in Bonbay the age of retirement is
al nost (invariably fixed at 60 and not at 55.

The question about the age of retirenment has been consi dered
by this Court-in the case of Cuest, Keen, WIllians Private

Ltd. v. P. J. Sterling(2). In that case certain genera
consi derati ons which may be relevant in determning the age
of retirenment have been disnmissed. In the case of the

Dunl op Conpany (1) the sane considerations were repeated,
and it was held that the decision of the Tribunal by which
the age of retirement was fixed at 60 -should not be

interfered wth. In the latter case sone of t he
considerations on which the |earned Attorney-Ceneral has
relied were present. The enployer was an Al I ndia concern

and the argunent that changing the terns and conditions of
service in regard to the age of retirenent ~in one place
m ght unsettle the uniformity and has serious repercussions
in other branches was urged and considered by this Court.
It was there pointed out that~ though the consideration
relied upon by the enployer was relevant and material its
effect had to be judged in the light of other material and
rel evant circunstances, and it was added that one of the
i mportant material considerations.in this connection’ would
be that the age of retirement can be and often’is deterni ned
on industry-cumregion basis. It was fromthis  point of
view that the Court took into account the fact that in
Bonbay for sone tinme past there has been a progressive
tendency to fix the age of retirement at 60, and if
consistently with the said tendency the Tribunal fixed the
retirement age at 60 in the case of the Dunlop Conpany (1)
this Court saw no reason to take a different view In our
opi nion, in so

(1) [1960] 2 S.C R 51

(2) [1960] 1 S.C R 348.
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far as the considerations on which the conpany relies in the
present appeal were conmon to the considerations wurged in
the case of the Dunlop Conmpany (1) the decision in the
latter case is nmore in favour of the worknen than of the

conpany.
It is true that in matters of this kind this Court generally
does not |like to interfere with the decisions of the
Tri bunal if it is satisfied that the Tri bunal has reached

its conclusions after considering the relevant evidence
adduced before it. There is no doubt that in fixing the age
of retirement no hard and fast rule can be laid down. The
decision on the question would al ways depend on a proper
assessment of the relevant factors and may conceivably vary
from case to case; but in the present case it seens to us
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that M. Dudhia is right in contending that in reaching its
conclusion the Tribunal has sonehow lost sight of an
i mportant docunent filed by the workmen along with their
claim This document (Ex. B) shows that out of 13
i ndustrial concerns-there set out, in regard to 10 the age
of retirenent has been fixed at 60 either by an award or by
agreenment, and that in regard to the remaining 3 there is no

age of retirenment. The record shows that the facts
nmentioned in this statement were not disputed before the
Tribunal. Indeed in nost of the cases reference is made to

an award, and it was presumably realised by the conpany that
the awards in those respective cases had in fact fixed the
age of retirenment at 60. . This docunment has not been con-
sidered at all by the Tribunal in dealing with the question
about the age of retirenent, .and that gives strength to the
argunent of M. Dudhia that this Court ought to reconsider
the merits of the dispute for itself.

It appears that the conpany filed a list (Ex. C1l) in
support of its case that the age of retirement had been
fixed at 557in 14 industrial concerns; and in reply to this
list the workmen filed their own explanation (Ex. U1).
This explanation shows that in sonme of the cases an
i ndustrial dispute was actually pending adjudication or
demands had been made by the enpl oyees to raise the age of
retirement. In

(1) [1960] 2 SSCR 51
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regard to 4 G| Companies specified by the conmpany in its
list (Ex. GC1) it appears that all of themhave a pension
schene, and that undoubt edly makes a sub-stantia
di fference. It is generally recognised in i'ndustri al
adj udi cation that where an enployer -adopts a fair and
reasonabl e pensi on schene that would play an inportant part
in fixing the age of retirenent at a conparatively | earlier
stage. If a retired enployee can legitimately | ook forward
to the prospect of earning a pension then the hardship
resulting fromearly conpul sory retirenent is considerably
mtigated; that is why cases where there is a fair and
reasonabl e schene of pension in_ vogue would not be
conparable or even relevant in dealing with the ~age of
retirement in a concern where thereis no such pension
schene. In regard to Godrej and Boyce there was a dispute
between the parties as to the real age of retirenent fixed
by the enployer; sinmlarly there was a di spute about the age
of retirement in Brooke Bond (India) Private Linited. The
| earned Tribunal considered the evidence supplied by the two
docunents Ex. C1 and Ex. U1 and held that having regard

to all the relevant circunstances it would not be
unreasonable to fix the retiring age at 58 in the present
case. It is true that in dealing with this question the

Tri bunal has comenced its discussion with the observation
that in a nunber of concerns the retirenent age is 60, and
that there had been for sonmetinme a trend to increase the
retirement age from55 to upwards; but the tone and trend of
the discussion |eave no roomfor doubt that the Tribuna

failed to take into account the evidence supplied by the
workmen in their document Ex. B filed along with their
claim This evidence strongly suggests alnbst a uniform
tendency in Bonmbay to fix the age of retirement at 60 and
not 55. If the Tribunal had considered this evidence and
given reasons why it did not justify the worknen’s claimfor
fixing the age of retirement at 60 it would have been
another nmatter. Since the award does not refer to this
docunent and gi ves no reasons why the trend di scl osed by the
docunent should not be adopted in the present case it has
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become necessary for this Court to consider that question
for itself

The | earned Attorney- General contends that the
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i ndustrial concerns to which the said docunment Ex. ,refers
are not conparable to the conpany, and so no inportance
should be attached to the trend disclosed by the said
docunent . We are not inpressed by this argument. One has
nerely to look at the industrial concerns specified in the
list filed by the conpany to realise that if the said
concerns are conparable in the present proceedings there is
no reason why the concerns specified in Ex. B should be
rejected as not conparable. Besides, in the case of the
Dunl op Company (1), as in the present case, the dispute was
and i s between clerical and the subordinate staff and their
enployer, so that ~sone of the conditions which may be
relevant in fixing the age of retirenent of factory workers
may not necessarily apply. As this Court pointed out in the
case of /the  Dunlop Conpany (1) the recent trend in the
Bonbay area clearly appears to be to fix the age of
retirement at 60. That being so we see no reason why the
age of retirenent of the workmen in the present appea
should not be simlarly fixed. As we have already observed,
if the Tribunal had considered the uniformtrend disclosed
by Ex. B and had 'stated its reasons for not giving effect
to that trend it would have been another matter; we would
then have considered whether we should-interfere wth the
di scretion exercised by the Tribunal or not. The Tribuna
however does not appear to have considered this evidence.
On the whole we are satisfied that M. Dudhia is right in
contending that the material facts in this case are very
simlar to the facts in the case of the Dunlop Conmpany (1).
That being so, we think that the age of retirement  in the
case of the worknmen concerned in the present appeal 'should
be raised to 60 from 55.

The result is Gvil Appeal No. 471 of 1960 filed by the
conpany fails and is dismssed, whereas Cvil Appeal No. 472
of 1960 filed by the worknen is allowed, and the directions
of the award under appeal are nodified. The worknen will be
entitled to their costs fromthe conpany.

Appeal No. 471 dism ssed. Appeal No. 472 all owed.
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