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ACT:

[ncome Tax Act, 1961: Sections 142, 143, 147 and
148---1. T. 0. issuing notice in respect of three entries on
the ground of escapenent of incone--Validity of t he
noti ce--Jurisdiction of High Court ~to -examine--Limts
t her eof .

HEADNOTE:

In respect of assessnent year 1965-66, the |ncone-tax
Oficer issued notices to the assessee under s. 148 read
with ss. 142(1) and 143(2) of the Act on the ground that
income has escaped assessnent in-respect of three cash
credit entries totaling Rs. 1 | akh. The assessee chall enged
the notices by way of wit petitions before the H gh Court.
The Hi gh Court gave a finding that the notice was ‘within
jurisdiction only in respect of an entry of Rs: 30,000 and in
respect of the other two entries viz. Rs.40,000 and
Rs. 30,000 it directed the Incone-tax Oficer not to reopen
t he assessnent.

These two appeal s are agai nst the High Court’s judgnent.
The appeal by ReVenue, by certificate, is in respect of the
two entries of Rs.40,000 and Rs. 30,000 and the other  appea
of the assessee, by special leave, is in respect of the
entry of Rs. 30, 000.

On behal f of the Revenue, it was contended that once the
High Court sustained the notice in respect of a sum of
Rs. 30,000, that gave full jurisdiction to the Incone-tax
Oficer to reopen the assessnent and that the High ' Court
should not have examined time tenability of the assessee’s
contention in regard to the two transactions of Rs. 30,000
and Rs. 40,000 and that aspect should have been left to  be
consi dered by the Incone-tax Officer while naking the reas-
sessnent.

The contention of the assessee was that the notice was
i ssued nore than 7 years after the assessnent was conpl eted
and was also beyond the period of Iimtation, viz., four
years, that the escapenment of the inconme from assessnent had
not resulted fromfailure on the part of the assessee to
disclose fully and truly all material facts necessary for
t he assessment.
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Al'l owi ng the appeal of the assessee, and dismssing the
appeal by the Revenue.

HELD: 1. The notice issued under s. 148 of the Act is
guashed. It was not for the High Court to exam ne the valid-
ity of the notice under s. 148 in regard to the two itens if
the Hi gh Court canme to the conclusion that the notice was
valid at least in respect of the remaining item Whether the
I ncome-tax O ficer while nmaking the reassessnment would take
into account the other two itens, should have been left to
be considered by the Income-tax Officer in the fresh assess-
ment proceedi ng. [610C- D

CIT. Punjab, HP. & Bilaspur, Sima v. Jagan Nath Ma-
heshwary, 32 AIR 418 and Pul avarthi Vi swanadham v. CT.
A.P., 50 I TR 463 approved.

V. Jagan Mohan Rao & O's. v. CT & Excess Profits Tax,
AP, 75 ITR 373 and Parimisetti Seetharamamma v. CT,
[1963] 50 I TR 450 referred to.

2.1 The three ampbunts nentioned in the notice under s.
148 of the Act were found in the assessee’s account by the
I ncome-tax O fi cer when he exani ned the same in course of
the assessnment proceedi ngs. He had call ed upon the assessee
to substantiate the genuineness of the transactions and the
assessee had produced material to support the sane. The
Income-tax O ficer accepted the docunents produced and
treated all the three transactions to be genuine and on that
footing conpleted the assessnent. The primary facts were
before the Incometax Officer at thetine of the regular
assessnment and he called upon the assessee to explain to his
satisfaction that the entries were genuine and on the basis
of materials provided by the assessee, satisfaction was
reached. It was then open to the Income-Tax O ficer to make
further probe before conpleting the assessnent if he was of
the view that the material provided by the assessee was not
sufficient for him to be satisfied that the assessee’'s
contention was correct. [610E-H

2.2 The expression "material facts’ used in s. 147(a)
referred only to primary facts and the duty of the /‘assessee
was confined to disclosure of primary facts and he had not
to indicate what factual or |egal inferences should properly
be drawn fromprimary facts and this clause did apply to the
facts of the present case as the alleged escapenent of
inconme for assessnment had not resulted fromfailure onthe
part of the assessee to disclose fully and truly all materi-
al facts necessary for its assessnment for that year. The
notice in the instant case, did not indicate
606
VWhet her it was a case covered by cl. (a) or cl. (b). On the
finding of this Court that cl. (a) was not invokable, the
power under cl. (b) could be called in aid under s.
149(1)(b) of the Act within four years fromthe end of the
rel evant assessnment year. Admittedly, the notice “has been
i ssued beyond a period of four years and, therefore, the
notice itself was beyond the time provided under the |aw.
The Hi gh Court overlooked to consider this aspect of the
matter. [610H;, 611A-C
Cal cutta Discount Conpany Ltd. v. ITO 41 |ITR 191, foll owed.

JUDGVENT:

clviL APPELLATE  JURI SDI CTI ON: G vi | Appeal No.
1970(NT) of 1975 & 855(NT)/1975.

From the Judgnent and Order dated 22.4.1974 of the
Al | ahabad High Court in Cvil Mscellaneous Wit No. 152 of
1974
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Dr. V. Gauri Shankar, Mss A Subhashini and K C. Dua
for the Appellants.

S.C. Manchanda, Ms. S. Janani, Ms. WUnila Kapoor and
Ms. Meenakshi for the Respondent.

The Judgrment of the Court was delivered by

M SRA, J. Cvil Appeal No. 1970 of 1975 is by the Reve-
nue by certificate of the Hi gh Court while the other is an
appeal by the assessee by special |eave. Both arise out of
the sanme judgnent of the Allahabad Hi gh Court dat ed
22.4.1974 in an application under Art. 226 of the Constitu-
tion by the assessee challenging the notices issued under s.
148 read with ss. 142(1) and 143(2) of the Incone Tax Act of
1981, all dated 7th of March, 1973 relating to the assess-
nent year 1965-66. The notice under s. 148 was on the basis
of three cash credit entries dated 22nd of August, 1964 from
Messrs Meghraj Dulichand,” Messrs Associated Conmrer ci a
Organi sation Private Limted and Messrs Laxm narain Atnmaram
the first tw being for a sumof Rs. 30,000 each and the
| ast one for a sumof Rs.40,000. The High Court wultimtely
f ound:

“The result i's that the notice dated 7th March
1973, was within jurisdiction only in regard
to the cash credit entry fromthe firm Meghr aj
Dul i chand of Calcutta. In regard to the other
two transactions, the case did not fall within
the purview of clause (a) of section 147.

607

As seen above, the Income Tax Ofi -
cer had no material in his possession on the
basi s of which he could have reason to believe
(mere suspicion-apart) that income had escaped
assessnent. For this reason the case was not
covered by clause (b) of section 147 either
In regard to those two itens the notice was
totally w thout jurisdiction. The Inconme Tax
Oficer had no jurisdiction to re-open the
assessment in respect of these two cash credit
entries.

In this viewit is wunnecessary to
deci de whether the notice was barred by tine
on the footing that it was covered by clause
(b) to section 147.

In the result, the petition succeeds
and is allowed in part. The respondent | ncone
Tax O ficer 1is directed not-to re-open the
assessment of the petitioner firm for the
assessment year 1965-66 in relation to the
cash credit entries of Rs.30,000 from Ms.
Associ ated Commercial O ganisation Private
Ltd. and of Rs.40,000 in respect of Ms.
Laxmi narai n Atmaram "

The appeal by the Revenue is in relation to the two
transactions totaling Rs.70,000 and the appeal by the asses-
see is in regard to the remaining one in respect of a sum of
Rs. 30,000. Dr. Gouri Shankar appearing for the Revenue has
contended that it was not for the High Court to go into the
guestion as to whether the notice under s. 148 of the Act
was partly valid and partly not because if the |Incone Tax
Oficer proceeded to issue notice under s. 148 of the Act
for reopening the assessnent, he would require the assessee
to furnish a fresh return and the entire assessnent proceed-
ing has to be re-done after the assessee furnishes the
return. In the present case, along with the notice under s.
148 of the Act the Income Tax Oficer did call upon the
assessee to furnish a return as required under s. 142 of the
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Act. That notice casts an obligation on the assessee to nmke
a fresh return and therein it was obliged to nake a conplete
di sclosure of its incone in accordance with law and it was
open to the Income Tax Oficer to examine not only the three
items referred to in the notice but also whatever cane
within the legitimte anmbit of an assessment proceeding.
This being the legal position, Dr. Gouri Shankar for the
Revenue contends, once the Hi gh Court sustained the notice
in respect of a sumof Rs.30,000 that gave full jurisdiction
to the Incone Tax Officer to reopen the assessnment and take
to a fresh assessment proceedi ng. The Hi gh Court should not
have exami ned the tenability of the assessee’s

608

contenton in regard to the two transacti ons of Rs. 30,000 and
Rs. 40,000 and that aspect should have been left to be con-
sidered by the Income Tax O ficer while making the reassess-
ment .

A Division Bench of the Punjab H gh Court in Conm ssion-
er of Income Tax, Punjab, H nachal Pradesh & Bilaspur, Sina
v. Jagan Nath Maheshwary, 32 1TR 418 exam ned this aspect of
the mtter with reference to a proceeding for reassessnent
under s. 34 of the earlier Act of 1922 and came to hol d:

"When a notice is issued under s. 34 based on
a certain-itemof income that had escaped
assessment, it is permssible for the Incomne-
tax authorities to include other itens in the
assessment, in additionto the-itemwhich had
initiated and resulted in the notice under
section 34."

A Division Bench of the Andhra Pradesh H gh Court in
Pul avart hi Vi swanadham v. Commi ssi oner of 1 nconme-Tax, Andhra
Pradesh, 50 I TR 463 consi dered the same position with refer-
ence to s. 34 of the earlier Act. After extracting the two
clauses in sub-s. (1) of s. 34, the Court held:

"It is imediately plain that when once the
Income-tax O ficer reaches the conclusion on
the material that is before himthat there has
been a non-disclosure as regards part of the
i ncomre, profits or gains chargeable to income-
tax by the assessee, he is entitled toissue a
noti ce either under clause (a) or (b), as the
case may be, under section 22(2) of the In-
come-tax Act."

After extracting s. 22(2) the H gh Court proceeded to say:
"What energes from sub-section (2) of section
22 is that when once an assessee is required
to submit a return of his income, he is
obliged to disclose the totality of his. in-
cone. The question that falls to be decided on
the | anguage of these two sections is ~ whether
after notice is issued under section -34(1)(a)
the assessnment should be limted to itens
whi ch escaped assessment by reason of the
failure on the part of the assessee to  dis-
close all his inconme, profits or gains which
are subject to tax. The contention of |earned
counsel for the assessee is that having regard
to the terns of clause (b) it was not wthin
the powers of the |Incone-tax
609
Oficer to bring to charge such of the itens
as have escaped from being taxed w thout any
rem ssness on his part. It is only itens that
escaped assessment due to omission or failure
of the assessee that come within the range and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

sweep of section 34, continues |earned counse

for the assessee. W do not think that we can
accede to this proposition. Wen once the
assessment is reopened, no distinction could
be made between itemnms falling under clause (a)
and those coming within the pale of clause
(b). As pointed out by a Division Bench of
this Court in RC No. 12 of 1960 (Parimsetti
Seet haramanma  v. Conmi ssioner of | nconetax,
[1963] 50 ITR 450, to which one of us was a
party:

. when once an assessnent is reopened
under section 34, the |ncone-tax Oficer
proceeds de novo under the relevant sections
of the Inconme-tax Act, i.e., he issues notice
under section 22(2) and proceeds to assess the
assessee. He has to follow the sane procedure
as~ in the case of the first assessnent as is
clear fromthe clause in section 34 and the

provisions of this Act shall, so far as my
be, apply accordingly as if the notice were a
notice issued -under that subsection. The

proceedings under section 34 nmust be deened to
relate to - proceedings which comence wth
publ ication of notice under section 22(1)."
The view taken by the two Hi gh Courts has been supported
by this Court in V. Jaganmhan Rao & Os. v. Conmi ssioner of
I ncomet ax & Excess Profits Tax, Andhra Pradesh, 75 |ITR 373.
There, repelling the same argunent on behal f of the assessee
this Court said:
"This argunent is not of much avail to the
appel | ant because once  proceedi ngs under
section 34 are taken to be validly initiated
with regard to two-thirds share of the incone,
the jurisdiction of the Incone-tax Oficer
cannot be confined only to that portion of the
incone. Section 34(in ternms states that once
the Income-tax O ficer decides to reopen the
assessment he could do so within the period
prescri bed by serving on the person liable to
pay tax a notice containing all or any of the
requirements which may be included in a notice
under section 22(2) and may proceed to -assess
or reassess such incone, profits or gains. It
is, therefore, nanifest that-once  assessnent
i s reopened
610
by issuing a notice under sub-section (2) of
section 22 the previous under-assessnment is
set aside and the whol e assessnent proceedi ngs
start afresh. Wen once valid proceedings are
started under section 34(1)(b) the Incone-tax
Oficer had not only the jurisdiction but it
was his duty to levy tax on the entire incone
that had escaped assessnent during that year."
No serious effort, however, was made by M. Manchanda
appearing for the assessee-respondent to counter this sub-
m ssion advanced on behalf of the Revenue. Accepting the
| egal position indicated in these cases we cone to the
conclusion that it was not for the High Court to exam ne the
validity of the notice under s. 148 in regard to the two
iteme if the High Court cane to the conclusion that the
notice was valid at least in respect of the remaining item
Whet her the I ncone Tax Officer while naking his reassessnent
woul d take into account the other two itens shoul d have been
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left to be considered by the Income Tax Oficer in the fresh
assessment proceedi ng.

Wth this conclusion the decision of the H gh Court
would ordinarily have been reversed. As we have already
stated, the assessee has al so appeal ed agai nst that part of
the judgnent of the Hi gh Court which was adverse to it. M.
Manchanda contended that in this case the regul ar assessnent
had been nmade for the assessnent year 1965-66

on 22.1.1966. Notice under s. 147 of the Act was issued on
7th of March, 1973, i.e., nore than seven years after the
assessment had been conpl eted. The three anbunts nentioned
in the notice under s. 148 of the Act were found in the
assessee’ s accounts by the Income Tax O ficer when he exam
ined the sanme in course of the assessnment proceedings. W
had cal |l ed upon the assessee to substantiate the genui neness
of the transactions and the assessee had produced nmmteria
to support the sane. The Inconme Tax O ficer accepted the
document s produced and treated all the three transactions to
be genui ne and on that footing conpleted the assessnent. The
primary flacts were before the Incone Tax Oficer at the tine
of the regul ar assessnment and he call'ed upon the assessee to
explain to his satisfaction that the entries were genuine
and on the basis of materials provided by the assessee
satisfaction was reached. It was then open to the |Incone Tax
Oficer to make further probe before conpleting the assess-
nent if he was of the view that the naterial provided by the
assessee was not sufficient for himto be satisfied that the
assessee’'s contention was correct. This Court in Calcutta
Di scount Conpany Limted v. |I. T. 0.,141 ITR 191 held that
the expression 'Material facts” used in el. (a)

611

referred only to primary facts and the duty of the assessee
was confined to disclosure of primary facts and he had not
to indicate what factual or |egal inferences should properly
be drawn fromthe primary facts: In the facts appearing on
the record we are in agreenent with M. Mnchanda that cl
(a) of s. 147 did not apply to the facts of the case as the
al | eged escapenent of inconme for assessnent had not resulted
from failure on the part of the assessee to disclose fully
and truly all material facts necessary for its assessment
for that year. The notice in the instant case didnot indi-
cate whether it was a case covered by cl. (a) or cl.(b).” On
our finding that cl. (a) was not invokable, the power  under
cl. (b) could be called in aid under s. 149(1)(b) of the Act
within four years fromthe end of the relevant ~ assessnent
year. Admttedly, the notice has been issued beyond a period
of four years and, therefore, the notice itself was beyond
the time provided under the law. On the facts appearing in
the case the Hi gh Court overlooked to consider this -aspect
of the matter. Since the proceedings before the H gh /Court
were under Art. 226 of the Constitution and not by way of
reference wunder the Act, the jurisdiction of this Court is
not advisory and confined to the questions referred for
opinion. On the facts we are satisfied that ends of justice
require our intervention and we would accordingly allow the
appeal of the assessee by holding that the notice under s.
148 of the Act cannot be sustained in law for the reasons
i ndi cated above.

The appeal by the assessee is allowed and the appeal by
the Revenue is dism ssed. The notice under s. 148 of the Act
i s quashed. Both parties are directed to bear their respec-
tive costs throughout.

G N Appeal by the assessee is allowed
and Appeal by the revenue is dismnssed.
612
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