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ACT:

Central Excises and Salt Act, 1944 Central Excise Rules
1944: First Schedule " Item No. 17(3)/Rule 8(1) and
Notification dated March 1, 1964 Strawboard and pul pboard- -
Exenmption from duty--Cl ause (a) proviso(3) of Notification
held Utra vires--Choice of date-- Relevancy of.

HEADNOTE:

The respondent-assessee built wupa factory for the
manuf acture of paper and paper boards,” which started
production on 7.5.1964. The respondent claimed that the duty
in respect of the paper boards manufactured in the factory
during the period 7.5.1964 to June 1966 was payable at the
concessional rates allowed by ‘the Government of India
notification dated 1st March, 1964. The claim was however
rejected by the Revenue on the ground that the factory had
not conme into existence on or before the 9th day of
Noverber, 1963 as stipulated in clause (a) of Proviso (3) of
the said notification.

The respondent’s wit application before the H gh~ Court
was al l owed by the Single Judge and the appellant’s Letters
Patent appeal was dismissed in linne. The H gh Court has
accepted the respondent’s contention that the date " 9th of
Noverber, 1963 mentioned in the notification was arbitrary.

On behal f of the Revenue it was contended that the  date
(9.11.1963) was selected because an earlier notification
bearing No. 110 had required applications to be nade on or
after 9.11.1963. It was further contended that a “statutory
provi sion had necessarily to be arbitrary in the choice of
date and it could not be chall enged on that ground.

On behalf of the respondent it was contended that the
said date did not have any significance whatsoever and did
not bear any rational relationship to the object sought to
be achi eved by the notification

PG NO 1051
PG NO 1052

Di sm ssing the appeal, it was

HELD: 1. A rule which nakes a difference between past
and present cannot be condemed as arbitrary and whinsical.
[ 1056D]

2. In cases where choice of the date is not material for
the object to be achieved. the provisions are generally
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nmade prospective in operation. [1056D]

3. The Revenue has not been able to produce notification
No. | 10. Unless the nature and contents of notification No.
110 and its relevance with reference to the present
notification are indicated, it is futile to try to defend of
the choice of the date in clause (a) on its basi s.
[ L055A; 1056E]

4. In the present case, the benefit of concessional rate
was bestowed upon the entire group of assesses referred
therein and by clause (a) of Proviso (3) the group was
divided into two classes wthout adopting any differentia
havi ng a rational relation to the obj ect of the
Notification. [1057F]

5. Cause (a) of the Proviso (3) of the Notification was
ultra vires and the benefit allowed by the Notification
would be available to the entire group including the
respondent. [ 105703

Union of India v..Ms. P. Match Works [1975]2 SCR 573
Jagdi sh pandey v. The chancellor, University of Bihar
[19681 I' SCR 237 and UP. M T. SSN. A Sanmiti, Varanas
v. State of U'P.,[1987]2 SCR 453, distinguished.

Dr . Sushma Sharma v. State of Rajasthan, [1985] Supp.SCC
45; and D.S. Nakarav. Union of India, [1983] | SCC 365
referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION.- Civil Appeal. No. 6 of
1976.

From the Judgnent and Order dated 12.11.1973 of the
Madras High Court in Wit Appeal No. 390 of 1969.

V.C. Mahajan, C. V. Subba Rao and K. MM Khan ‘for the
Appel | ant s

K. N. Bhat and Vi neet Kunmar for the Respondent.

PG NO 1053

The Judgrment of the Court was delivered by

SHARMA, J. This appeal arises out of a wit application
al l owed by the Madras Hi gh Court striking dowmn Clause (a) of
the Proviso (3) of the Notification dated the 1st- March
1964 issued by the Union of India in the Mmnistry  of
Fi nance, under Rule 8(1) of the Central Excise Rules, 1944
and granting consequenti al relief. The af or esaid
notification granted certain exenptions from paynent ~ of
excise duty, but the benefit was denied to the wit
petitioner, respondent before this Court, in view of the
i mpugned cl ause.

2. The respondent assessee, a busi ness concern
functioning under the nane of Ms. Dhanal akshm = Paper/ and
Board MIls, decided to set up a factory for the nmanufacture
of paper and paper boards and allied products, and obtained
a lease of certain premses in June 1963 and put 'up a
suitable structure for the factory by August 1963. The
necessary nmachineries for running the factory, however, were
received in April 1964 and application for licence therefor
was filed on 27.4.1964. The licence was granted on 6.5.1964
and production in the factory started the next day, i.e.
7.5.1964.

3. The respondent clained that the duty in respect of
the paper boards manunactured in the factory during the
period 7.5.1964 to June 1966 was payable at the concessiona
rate allowed by the Notification, rel evant portion whereof
reads as foll ows:

GOVERNMENT OF | NDI A
M NI STRY OF FI NANCE ( DEPARTMENT
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OF REVENUE)
NEW DELHI , THE 1ST MARCH, 1964/ PHALGUNA

11, 1885 (SAKA)

NOTI FI CATI ON

CENTRAL EXClI SE
CSR I n exercise of the powers conferred by Sub-rule (1)
of Rule 8 of the Central Excise Rules, 1944, and in
supersession of the notification of the Government of India
in the Mnistry of Finance (Departnent of Revenue) No. 57/60
Central Excise dated 20th April. 196() and No. 37/63 Centra
Exci se dated the 1st March, 1963 the Central Govt. hereby

exenpts strawboard and pul pboard i ncluding, gr eboard,
calling under Sub-item (3) of ItemMNo. 17 of the First
PG NO 1054

Schedule to the Central Excises and Salt Act, 1944 (1 of
1944), takes together up to the quantity prescribed in
colum (1) of Table 1 (omtted); cleared by any manufacturer
for home consunption during any financial year, from so much
of the Vleviable thereon as is in excess of the anount
specified in the corresponding entry in colum (2) of the
sane Table:

TABLE- 1 (being not relevant, onitted)

Provi ded that - -

(1) .o

(2) o

TABLE-2 (being not relevant, onitted)

(3) nothing contained in this notification shall apply

to a manufacturer who applied or applies fora licence on
or after the 9th day of Novenber 1963, unless he satisfies
the Collector of Central Excise--

(a) that the factory for which the licence was or is
applied for was owned on the 9th day of November, 1963, by
the applicant;"

The benefit of the Notification  clained by t he
respondent assessee was denied by the appellants on the
ground that the factory did not come into existence on or
before the 9th day of Novenber, 1963, the date nentioned in
the inpugned clause (a). The respondent noved the Hi gh
Court in its wit jurisdiction under Article 226 of the
Constitution, and the application was allowed by a |earned
Single Judge. An appeal therefromunder C ause 15 of the
Letters Patent was dismissed in |limne. The appellants -have
by special |eave chall enged the decision before this Court.

3. The ground urged on behalf of the assessee which
found favour with the High Court is arbitrary nature of the
date, '9th of Novenber, 1963 mentioned in the -inpugned
clause (a). It has been contended that the said date does
not have any significance whatsoever and does not bear. any
rational relationship to the object sought to be achi eved by
the Notification. The |earned counsel for the appellant
defended the wvalidity of the inmpugned provision- on the
ground that the date (9.11.1963) was selected because an

PG NO 1055
earlier notification bearing no. 110 had required
applications to be mde on or after 9.11.1963. Thi s
notification is not on the records of the case and the
| ear ned counsel has stated th8t he has al so not been able to
exam ne the same inspite of his unsuccessful request to the
Depart ment concerned for a copy thereof. He has nentioned
about this notification in his argument on the basis of the
reference in the judgnent of the High Court. The Hi gh Court
judgrment does not throw any light on the nature of the
notification no. 110, and the |earned counsel could not draw
any inference about its provisions fromthe judgnent. It is
not claimed that the said notification was before the High
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Court or the Judges had any occasion to examne it. The
present appeal was filed in 1976 and even now the |earned
counsel for the appellants is not in a position either to
produce it or to tell us what it was about. The result is
that no explanation for the choice of the date in clause (a)
is forthcom ng

4. Sri V.C. Mahajan, |earned counsel for the appellants,
contended that a statutory provision has necessarily to be
arbitrary in the choice of date and it cannot be chall enged
on that ground. He relied upon the observations of this
Court in Union of India v. Ms Parmeswaran Match Wrks etc.,
119751 2 SCR 573 (at page 578) as quoted bel ow.

"To achi eve that ' purpose, the Gover nirent chose
Septenber 4, 1967, as the date before which the declaration
shoul d be filed. There can be no doubt that any date chosen
for the purpose would toa certain extent, be arbitrary.
That is inevitable”

Reliance was also placed on Jagdish Pandey v. The
Chancel l or, University of Bihar and Another, [1968] 1 SCR
237 and U.P.M T.S.N A Samti, Varanasi v. S ate of U P
and Ohers, [1987] 2 SCC 453. W are afraid, the argunent
has no nerit and has to be rejected.

5. In Union of India v. " Ms P. Match Wrks, (supra) the
guestion related 'to concessional rate of excise duty
| evi abl e on the manufacture of match boxes. Match factories
were classified on the basis of their ~ output during the
financial year and natches produced in different categories
of factories were subject to varying rates of dutyhi gher
rate being levied on matches produced in factories having
hi gher output. In pursuance of a change in the policy, the
match factories were later classified as mechanised wunits
and non-nechani sed wunits and by a notification dated July ’

PG NO 1056
I, 1967 a concessional rate of duty was allowed in | respect
of units certified according to the provisions therein

The notification also contained a proviso. The | purpose
of t hese provisions was to  grant the benefi t of
concessional rate of duty only to small nanufacturers. This
Court while analysing the notification observed that the
proviso "would have def eated the very purpose of the
notification, nanmely, the grant of concessional rate of
duty only to small manufacturers”. In order to cure this
sel f-defeating position, the notification dated July 21
1967 was anended by Notification No. 205 of 1967 dated
Septenber 4, 1967. The latter notification nentioned the 4th
Septenber, 1967 as the cut-off date. The attach on the
choice of this date was met by the observations relied upon
by the | earned counsel for the appellants (and quoted
earlier. It will be observed that the date, Septenber 4,
1967, was the date on which the anending Notification itself
was issued. The crucial date, therefore, could- not be
condemmed as one "taken froma hat’ . It was the date of the
notification itself. A rule which nmakes a difference between
past and present cannot be condemmed as arbitrary -and
whinsical. In cases where choice of date is not nateria
for the object to be achieved, the provisions are generally
nade prospective in operation. In that sense this Court
observed in Ms P. Match Wrks case that the date chosen
would to a certain extent be arbitrary and this was
inevitable. 1In the present case the relevant Notification
was dated March 1, 1964 and not 9.11.1963. It is true that
as nentioned in the Hgh Court judgnent sone ot her
notification required applications referred therein to be
made on or after ’,h 11.1963, but unless the nature and
contents of that notification and its relevance with
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reference to the present notification are indicated, it is
futile to try to defend the choice of the date on its basis.
The appellants have nmiserably failed to do so. inspite of
nore than a decade available to them

6. The other two cases relied upon On behalf of the
appel l ants instead of supporting their case. indicate that
the view taken by the H gh Court is correct in
UP.PPMT.S NA Samti,Varanasi v. State of UP.. and
QO hers (supra) this Court observed in paragraph | of the
judgrment: "The legislature could not arbitrarily adopt
January 1984, as the cut-off date ...... " After exam ning
the circunmstances of the case it was held in paragraph 2:

"W agree with the High Court that fixation of the date
January 3 1984 for purposes of regularisation was not
arbitrary or irrational but had a reasonabl e nexus with the
obj ect sought to be achieved."

PG NO 1057

Simlarly in Jagdi sh  Pandey v. The Chancel | or
Uni versity of Bi har-and Another it was hel d:

"Ther'e i's no doubt that if the dates are arbitrary, s. 4
would be  violative of Art. 14 for then there would be no
justification for singling out a class of teachers who were
appoi nted or di smssed etc. between these dates and applying
s.4 to themwhile the rest woul d be out of the purview of
that section .

The Court then proceeded to exam ne the purpose of the
| egislation and the attendant circunstances and upheld the
section

7. Anot her |earned counsel who appeared on behalf of the
appel l ants for the final reply placed reliance on paragraphs
38, 44 and 45 of the judgnent in Dr. Sushma Sharma and
QO hers v. State of RaJasthan and Others, [1985] SUPP. SCC
45. In paragraph 38 it was said that wi sdom or ‘lack of
wi sdom in the action of Governnent or Legislature ' is not
justiciable by the Court, and to find fault with the law is
not to dempnstrate its invalidity. W are afraid, this

aspect is wholly irrelevant in'the case before us. 1In
paragraph 44, the Case of Union of India v. Ms. P. [Match
Wrks Ltd., already discussed above. was nentioned. In

paragraph 45 the case of D.S. Nakara v. Union of India,
[1983] | SCC 305, was distinguished in the following words:

"But as we have mentioned hereinbefore, Nakara -case
dealt with the problemof benefit to all pensioners. The
choice of the date of April |. 1979 had no nexus wth the
pur pose and object of the Act. The facts in-the instant case
are, however, different."

In the present case also benefit of concessional rate
was best owed upon the entire group of assesses referred
therein and by clause (a) of Proviso (3) the  group was
divided into two classes wthout adopting any differentia
havi ng a rational relation to the obj ect of t he
Notification, and the benefit of one class was withdrawn
while retaining it in favour of the other. It ‘nust,
therefore, be held that the inpugned clause (a) of the
Proviso (3) of the Notification in question is ultra vires
and the benefit allowed by Notification is available to the
entire group including the respondent.

8. W, therefore, hold, There is no merit in this appea
which is dismssed without costs.

R S. S Appeal dism ssed.




