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ACT:

Constitution of India-Article 286(2)-Proviso thereto-We-
ther the proviso is nmeant to lift the ban only under Article
286(2) and no other-And thus does not lift the ban under
Article 286(1)(a) read with the Expl anat i on- Assessnent
consi sting of a single undivided sumin respect of totality
of property-Wongful inclusion therein of certain item of

property expressly exenpted from taxation-Legal ef f ect
thereof-Central Provinces and Berar Act 1947 (XXl of  1947)
-Explanation Il to Section 2(g) as originally enacted-before

its amendnent by Mdhya Pradesh Act~ |V of 1951-Whet her
of fended Article 286(1)(a) read with the Expl anation-Whet her
the President’s order issued under the proviso to/ Article
286(2) protected the sane.

HEADNOTE:

Hel d, per S. B. DAs ACTING CH EF JUSTI CE, BHGMTI, JAFER
| MAM and CHANDRASEKHARA Al YAR JJ. (JAGANNADHADAS J-.
484
di ssenting). The bans inposed by Article 286 of the
Constitution on the taxing powers of the States are
i ndependent and separate and each one of themhas to be. got
over before a State Legislature can inpose t ax on
transactions of sale or purchase of goods. The Explanation
to Article 286(1)(a) determines by the legal fiction created
therein the situs of the sale in the case of transactions
coming within that category and once it is determ ned by the
application of the Explanation that a transaction is outside
the State it follows as a matter of course that the State,
with reference to which the transaction can thus be
predicated to be outside it, can never tax the transaction

The ban under Article 286(1)(a) read with the
Expl anation is effective independently of the fact that the
transaction may have taken place in the course of inter-
State trade or comrerce or with reference to goods as have
been declared by Parlianment by |law to be essential for the
life of the cormunity. The ban inposed under Article 286(2)
is an independent and separate one and |ooks at the
transactions entirely fromthe point of view of their having
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taken place in the course of inter-State trade or comerce.,
Even if such transactions nay also fall within the category
of transactions covered by Article 286(1)(a) and t he
Expl anation thereto or Article 286(3) the nonent Article
286(2) is attracted by reason of the transactions being in
the course of inter-State trade or commerce, the ban under
Article 286(2) operates and such transactions can never be
subjected to tax at the instance of a State Legislature
except in so far as Parliament by | aw may ot herwi se provide
or such power of taxation is saved by the President’s order
contenplated in the proviso. The ban under Article 286(2)
may be saved by the President’s order but that does not
affect or Iift the ban under Article 286(1)(a) read with the
Expl anati on.

Apart from the aforesaid construction put wupon the

several clauses of Article 286 in The Bengal Imunity Co.
case the terns of the proviso to Article 286(2) itself make
it abundantly clear that the proviso is neant only to [lift
the ban under Article 286(2) and no other. It is a cardina

rule of " interpretation that a proviso carves out an
exception-to the main provisionto which it is enacted as a
proviso and to no other.” This is nmade further clear by the
nonobstante cl ause which states in express ternms that it is
enacted only with reference to "this clause” i.e. Article
286(2).

The proviso cannot / be extended to any of the ot her
provisions of Article 286 and it has. therefore, not the
effect of lifting 'the ban which is inposed by Article
286(1) (a) and the Explanation thereto.

Therefore, so far  as the post-Constitution period is
concerned the ban inposed by Article 286(1)(a)  and the
Expl anation thereto could not be renoved by the President’s
order which was issued under the proviso to Article ' 286(2)
in the present case.

Expl anation 11 to Section 2(g) of the Central Provinces
and Berar Sales Tax Act, 1947 offended Article 286(1)(a)
-road with the

485

Expl anation to the sane and the State of Madhya Pradesh was
therefore, not entitled to tax the transactions of sale in
whi ch goods had actually been delivered as a direct result
of such sale for purposes of consunption outside Mudhya
Pradesh and the said Explanation was riot protected by the
President’s order issued under the proviso to Article
286(2).

Where an assessment consists of a single undivided sumin
respect of the totality of the property treated as
assessabl e, the wongful inclusion in it of certain itens of
property which by virtue of a provision of law were
expressly exenpted fromtaxation, renders the assessnent
invalid in toto.

Bennett & Wite (Calgary) Ltd. and Municipal District of
Sugar City No. 5 (1951 Appeal Cases 786 at p. 816), referred
to.

JAGANNADHADAS J. (Dissenting)-'The two bans under Articles
286(1)(a) and 286(2) are overlapping and-the fact that they
are inmposed fromdifferent angl es cannot obscure the result,
viz., that the bring about the denmareation of the sane-or
substantially the same field of no taxation

To construe the two bans as independently and cumul atively
operative is -to inpute to themsone kind of picturesque
potency and is to miss the reality, viz., that all the bans
under Article 286 are neant to serve the sanme purpose, Vviz.,
that of inposing restrictions and thereby demarcating the
fields of no taxation. The bans and the proviso are parté&
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of the same Article and have to be harnoniously construed.
The unequi vocal and positive | anguage of one part, cannot be
taken to have been obliterated by the negative | anguage of
,the other part so as to result in futility.

The result of construing the proviso and by parity of
reasoni ng the saving clause, as merely renoving the ban of a
particul ar nature |eaving another overlapping ban to
operate, would be to reuder both the saving clause in,. and
the proviso to, Article 286(2) virtually nugatory.

A non-obstante clause does not normally add to or subtract
from the main provision of which it is a part, It is often
enough inserted by way of extra caution. But it does not
have the effect of limting the operation of the main
provi si on, The suggestion that the Presidential action lifts
the ban only as regards the inter-State sales would be to

read the phrase "notw thstanding that" as neaning "in so
far". There is nowarrant for any such readi ng.
JUDGVENT:

CIVIL APPELLATE JURI'SDICTION: Civil Appeals Nos. 132,
133 and 137 of 1955 and Petition No. 567 of 1954.
Appeal s under Article 132(1) of the Constitution of India
from the Judgment ‘and Order dated the 18th COctober 1954 of
the Nagpur High Court' in Msc. Peti-
486
tions Nos. 265, 348 and 275 of 1953 respectively and
Petition wunder Article 32 of the Constitution for the
enf orcenent of fundanental rights.

M C. Setalvad, Attorney-Ceneral of India R M Hajarnavis
and G C. Mathur, with him for the appellant in C. A No.
132 of 1955.

N. C Chatterji, (R M Hajarnavis and G C Mathur, with
hinmy for Intervener No. 1 in C A No. 132 of 1955.

R M Hajarnavis and G C. Mathur, for Intervener No. 2 in
A. No. 132 of 1955.

M Hajarnavis and G C. Mathur, for the appellant in C.
No. 133 of 1955.

M  Hajarnavis and G C. Mathur, for the appellant in
C. A No. 137 of 1955.

M Adhi kari, Deputy Advocate-Ceneral of Madhya Pradesh and
I. N Shroff, for respondents in allappeals.

M C. Setalvad, Attorney-Ceneral of India and C. K

Daphtary, Solicitor-General of India (A ~P. Sen, J. B
Dadachanj i and Rajinder Narain, wth then for t he
petitioner in Petition No. 567 of 1954.

T. L. Shevde, Advocate-CGeneral of Madhya Pradesh
(M Adhi kari, Deputy Advocate-General of Madhya Pradesh and
I. N Shroff, with hin) for respondents.

J. B. Dadachanji, R M Hajarnavis and Rajinder - Narain,
for the Intervener.

1955. Sept ember 20. The judgnent. of S. R Das,. Act i ng
Chi ef Justice, Bhagwati, Jafer |Imam and Chandrasekhara Aiyar
JJ. was delivered by Bhagwati J. Jagannadhadas J. delivered
a separate judgnent.

Cvil Appeals Nos. 132, 133 and 137 of 1955

BHAGMATI J.-These 3 appeals with certificate under article
132(1) of the Constitution involve the interpretation of the
proviso to article 286(2) and raise a commpn question as to
whet her that proviso al so saves

487

the transactions of sale or purchase covered by t he
Expl anation to article 286(1) (a) from the ban inposed
t herein.

A>DO
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The Appellants in Cvil Appeal No. 132 of 1955 are Messrs
Ramarain Sons Ltd., a firmregistered as a As. "deal er"
under the Central Provinces and Berar Sales Tax Act, 1947,
and carrying on business at Anravati and at other places in
Madhya Pradesh. After the Cotton Control Order, 1949, cane
into force on the 12th Septenber, 1949, the Appellants
entered into agreements with several nmlls situated outside
Madhya Pradesh by which they undertook to purchase kapas in
the various markets in Madhya Pradesh as their agents on
their account and on their behalf The kapas after purchase
was to be ginned and pressed into bales and sent to the
mlls. Al the expenses involved in the process were to be
borne by the mlls which were also to be credited with the
sal e proceeds of the cotton seeds and the Appellants were
only entitled to comi ssion on a percentage basis. The Ap-
pel l ants worked as such agents for the period 1st Cctober,
1949 to 30th Septenber, 1950. ~By his order dated the 30th
June, 1953 the Assistant Commi ssioner of Sales Tax,
Anr avat i, 'Respondent” No. 1, included the transactions val ued
at Rs. ' 72,86,454-5-10 with the said- mlls in t he
Appel | ants’ _turnover and ordered the Appellants to pay Rs.
1,13,850-13-6 as sales tax on the said transactions. The
Appel lants filed an appeal to the Comm ssioner of Sal es Tax,
Madhya Pradesh, Respondent No. 2, on the 30th July, 1953.
The appeal was, however, entertained by the Deput y
Conmi ssi oner of Sal es Tax, Madhya Pradesh, Respondent No. 3,
who ordered the Appellants to pay Rs. 25,000/- by the 31st
August., 1953. The Appellants thereupon filed a petition
under Article 226, being Msc. Petition No. 265 of 1953, in
the High Court of Judicature at Nagpur, asking inter alia
for the quashing of the order of 30th June, 1953, passed by
Respondent No. | and for consequential reliefs. The
Respondents filed a return denying the contentions of the
Appel lants and praying for the dismissal of the petition
with costs.

62
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The Appellants in Cvil Appeal No. 133 of 1955 are the
Eastern Cotton Conpany, a firmregistered as a "dealer"
under the Central Provinces and Berar Sal es Tax Act, 1947,
and carrying on business at Anravati and at other places .in
Madhya Pradesh. They al so, during the period 1st Cctober
1949 to 30th Septenber, 1950, worked as agents of certain
mlls situated outside Madhya Pradesh, procured kapas for
them in Madhya Pradesh and sent it to the mlls for
consunption outside the State. By his order dated the 9th
Sept enber , 1953, the Respondent No. | i ncl'uded t he
transactions valued at Rs. 33,47,405-5-6 with the said mlls
in the Appellants’ turn-over and ordered the Appellants to
pay Rs. 52,303-4-0 as tax on the said transactions. These
Appellants also filed a petition under article 226, being
M sc. Petition No. 348 of 1953, in the H gh Court of
Judi cature at Nagpur for quashing the order dated the 9th
Sept enmber, 1953, passed by Respondent No. 1 and for  con-
sequential reliefs. The Respondents filed a return denying
their contentions.

The Appellants in CGvil Appeal No. 137 of 1955 are the
firm Ranmdas Khinji Brothers, Bonbay, registered as a
"deal er" under the Central Provinces and Berar Sales Tax
Act., 1947 and carrying on business as cotton dealers in
Madhya Pradesh. During the period 1st Cctober, 1950 to 30th
Septenber, 1951, the Appellants sold cotton worth Rs.
6,01,949-1-9 to various persons outside Madhya Pradesh. The
cotton was delivered to the buyers for consunption outside
Madhya Pradesh as a direct result of such sales. By his
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order dated the 29th Decenber, 1952, the Sales Tax Oficer

Anravati, in the assessnent of the Appellants for the sane
period, included the said transactions in the Appellants’
turn-over and assessed sales tax thereon. The Appellants
filed an appeal to Respondent No. | but the sane was

di smssed by an order dated the 10th July, 1953. The
Appel lants filed on 22nd August, 1953, a revision before the
Conmi ssi oner of Sales Tax, Madhya Pradesh. The Appellants
also filed a petition under Article 226, being M sc.
Petition No. 274 of 1953, in the Hi gh Court of Judicature at
489

Nagpur, asking for a wit of certiorari quashing the order
of Respondent No. | passed by himin Sales Tax Appeal No.
13-A dated the 10th July, 1953, and for consequentia
reliefs. The Respondents filed a return denying t he
contentions of the Appellants and A asking that the petition
be dism ssed with costs.

These petitions cane up for hearing and final disposa
before' the Hi gh Court of Judicature at Nagpur along wth
M sc. Petitions No. 288 of 1953 and No. 132 of 1954. A
consi dered judgnent was delivered in-M scellaneous Petition
No. 132 of 1954 and the reasoni ng contained therein governed
the decision in the connected Petitions Nos. 265, 274 and
348 of 1953. The H'gh Court held that the Explanation Il to
section 2(g) of the Central Provinces and Berar Sales Tax
Act, 1947, as anended by the Central Provinces and Berar Act
XVl of 1949 havi ng been declared invalid fromits inception
by the High Court in Messrs Shriram Qul abdas v. Board of
Revenue (I.L.R 1953 Nagpur 332) and by this Court in 1954
S.C.R 1122, the original Explanation renmained in force
until the 1st April, 1951, when it was anended by the Madhya
Pradesh Act IV of 1951. Explanation Il  originally " enacted
was in the terms foll ow ng: -

"Notwi t hstanding anything to the contrary in the |ndian
Sale of Goods Act., 1930, the sale of any goods which are
actually in the Central Provinces and Berar at the tinme when
the contract of sale as defined in that Act in/  respect
thereof is made, shall wherever the said contract of sale is
nmade, be deened for the purpose of this Act to -have taken
place in the Central Provinces and Berar".

The Appellants contended that this Explanation offended
article 286(1) (a) read with the Explanation to the sane and
the State of Madhya Pradesh was, therefore, not entitled to
tax the transactions of sale in which goods had actually
been delivered as a direct result of such sale for the
pur pose of consunption outside Madhya Pradesh. The
Respondents, on the other hand, contended that  the said
Expl anati on was protected until the 31st Mrch, 1951, by the
Sal es Tax Continuation Oder No. 7 of 1950 issued by the

490
President on' the 26th January, 1950, under the proviso to
article 286(2).

The High Court was of the opinion that the origina

Expl anati on was validly enacted as the assent of the

Governor-Ceneral to the enactnent was given on the
23rd May, 1,947, and that under that Explanation the
tax prior to the comrencenent of the Constitution was
lawfully | evied on the sal es of goods wherever the contracts
of sale took place if the goods were actually in the State
at the time the contracts of sale were nade. This power
could be exercised by the State even if the sal es took place
during the course of inter-State trade or commerce and the
goods were delivered as a direct result of the sales for the
pur pose of consunption outside the State. This was because
the situs of the goods constituted a sufficient nexus
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bet ween the transactions and the taxing State which was the
foundation for taxation prior to the commencenent of the
Consti tution. This position continued wuntil the com
mencenent of the Constitution and on the 26th January, 1950,
the President issued the Sal es Tax Continuation Order No. 7
of 1950 in exercise of the powers conferred by the proviso
to article 286(2). The sales in question had taken place in
the course of inter-State trade or conmmerce and accordingly
they were covered by article 286(2) and woul d, therefore, be
liable to tax even after the comencenent of t he
Constitution by virtue of the President’s order. Rel i ance
was further placed on the majority judgnment of this Court in
The State of Bonbay v. The United Mdtors (India) Ltd. (1953
S.CR 1069) where it was held that the transaction vis-a-
vis the delivery State lost its inter-State character if it
fell wthin the Explanation to article 286(1) (a) and was
accordingly nade liableto taxation by the delivery State.
So far, however, as the exporting State was concerned, it
retained /its character of an.inter-State transaction and
would not, therefore, be liable to taxation by that State,
vide article 286(2). The President’'s order, however,
renoved this ban and. the exporting State was entitled to
tax the transaction by virtue of the power derived by it
fromthe sane. On a construction of
491

the relevant provisions of article 286(1) and article 286(2)
the Hi gh Court was of the opinion that it would be nmaking
the proviso to article 286(2) nugatory if it was held that
article 286(1) overrides it and takes away the taxing power
of all States in inter-State trade or conmerce except the
delivery State. The High Court accordingly dismssed the
petitions with costs.

The | earned Attorney-Ceneral appearing for the Appellants
before wus contended that so far as the post-Constitution
period is concerned, the position-is governed by our
judgrment in The Bengal Immunity Co. Ltd. v. The State of
Bi har delivered on the 6th Septenber, 1955. He urged that
the bans inposed on the powers of the State Legislatures to
| evy taxes on the sale or purchase of goods in the severa
clauses of article 286 are independent and separate and that
the transactions of sale or purchase referred to in the
various clauses must be | ooked at fromdifferent viewpoints.
Even if a transaction mght fall within the category of
inter-State sale or purchase and the President’s order under
the proviso to article 286(2) might enable the State to |evy
any tax on such sale or purchase which was  being lawfully
levied by the State i mediately before the comencenent of
the Constitution, such transaction had also to surnount. the
ban inposed under article 286(1) (a) and the Explanation
thereto so that, if, as a direct result of such sale, the
goods were actually delivered for the purpose of consunption
in another State, the exporting State ,(to use the
phraseol ogy of the Nagpur High Court) or the title-State (to
use the phraseol ogy adopted in sone of the judgnents in The
Bengal Inmmunity Co.’s Appeal) would not be entitled to levy
a tax on such sale the transaction being fictionally outside
the State by reason of the Explanation and therefore comng
within the ban of article 286(1)(a).

It was, however, urged on behalf of the State of Madhya
Pradesh that the President’s order not only saved the
transactions fromthe ban of article 286(2) but also from
the ban of article 286 (1) (a), because the transactions
covered by the Explanation to article
492
286(1)(a) were of the same category as transactions covered
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by article 286(2) and were all in the course of inter-State
trade or conmrerce. It was further wurged that if the
transactions covered by the Expla nation to article 286 (1)
(a) were not saved fromthe ban by the President’s order
t he whol e intention of t he Consti tution-makers in
mai ntaining the status quo qua the taxes on sales or
purchases of goods which were being lawfully levied by the
State immediately before the comencenent of the Constitu-
tion would be frustrated, because the transactions covered
by the Explanation to article 286(1) (a) being necessarily
in the course of inter-State trade or comrerce t he
President’s order would be rendered nugatory and the
exporting State or the title State would be- restrained
from levying tax on such transactions in spite of the ban
havi ng been lifted by the President’s order

W are unable to accept this contention. As held by the
majority Judges in The Bengal Immunity Co.’s Appeal, the
bans inposed by article 286 on the taxing powers of the
States are i ndependent and separate and each one of them has
to be got over before a State Legislature can inpose tax on
transactions of sale or purchase of goods. These bans have
been inposed fromdifferent view points, and, even though
the transactions of sale or purchase may in conceivable
cases overlap so far as these different viewoints are
concerned, each of those bans is operative and has to be
enf or ced. So far as article 286(1) (a) is  concerned, the
Expl anation determnes by the legal fiction created therein
the situs of the sale in the case of transactions comng
within that category and when ~a transaction is t hus
determned to be inside a particular State it necessarily
becomes a transaction outside all other States. The only
rel evant enquiry for the purposes of article 286(1) (a),
therefore, is whether a transaction is outside the State and
once it is determined by the application of the Explanation
that it is outside the State it follows as a nmatter of
course that the State with reference to which the transac-
tion can thus be predicated to be outside it can never
493
tax the transaction. This ban is effective independently of
the fact that the, transaction may al so have taken place in
the course of inter-State trade or_ comerce or wi-th
reference to goods as have been decl ared by Parlianent by
law to be essential for the life of the community. The ban
i nposed under article 286(2) is an independent and separate
one and | ooks at the transactions entirely fromthe point of
view of their having taken place in the course of inter-
State trade or comerce. Even if such transactions may al so
fall within the category of transactions covered by article
286 (1)(a) and the Explanation thereto or article 286(3),
the nonment article 286(2) is attracted by reason  of the
transactions being in the course of interState ‘trade or
conmerce, the ban under article 286 (2) operates and such
transactions can never be subjected to tax at the instance
of a State Legislature except in so far as Parlianent by |law
may ot herw se provide or such power of taxation is saved by
the President’s order contenplated in the proviso. The ban
under article 286(2) may be saved by the President’s order
but that does not affect or Iift the ban under article 286
(1 (a) read with the Expl anati on.

Apart from the construction thus, put upon the severa
clauses of article 286 by the majority of the Judges in The
Bengal Imunity Co.’'s Appeal as above, the terns of the
proviso itself nmake it abundantly clear that the proviso is
nmeant only to lift the ban under article 286 (2) and no
ot her. It is a cardinal rule of interpretation that a
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proviso to a particular provision of a statute only enbraces
the field which is covered by the nmmin -provision. It

carves out an exception to the main provision to which it
has been enacted as’ a proviso and to no other. Even if the
non’ obstante clause: "Notw thstanding that the inmposition
of such tax is contrary to the provisions of this clause"
had not been enacted in the proviso, the proviso could only
have been construed as operating upon the field enacted in
article 286(2) and could not be extended to any of the other
provi si ons of article 286. The non-obstante cl ause,
however, makes it abundantly and further clear and states in
494

explicit ternms that it is enacted only with reference to
“"this clause", i.e., article 286(2). The President’s order
may direct that any tax on the sale or purchase of goods
which was being lawfully levied by the Government of any
State i mredi ately before t he conmencenent of t he
Constitution was to continue to be levied until 31st March
1951, ' but the effect of that order was to raise the ban in
so far as it was i nposed by the provisions of "this clause"
The President’s order therefore, only lifted the ban in so
far as the transactions took place in the course of inter-
State trade or commerce and could not be projected into the
sphere of any other clause of article 286. It bad,
therefore® not the effect of lifting the ban which was
i nposed by article 286(1)(a) and the Explanation thereto,
even though the transactions covered by the Explanation to
article 286(1) (a) by and large fell within the category of
transactions which took place in the course of —inter-State
trade or commerce. The ban inposed by article 286(1) (a)
was i ndependent and separate and could not be lifted by the
President’s order which had operation only inregard to the
interState -character of the transactions.. The nmonent it
was determ ned that the transactions were outside the  State
by virtue of the Explanation to article 286(1)(a) the ban
i nposed by article 286(1)(a) attached to the sane and could
not be lifted by the President’s order which operated only
on the interState character of the transactions and / saved
only those inter-State transactions which did not cone
wi thin the Explanation.

If the contention urged on behalf of the State of Mdhya
Pradesh is accepted it would nmean that we should re-wite,
or amend the proviso to article 286(2) in, order to
effectuate the supposed intention of the Constitution-
makers. The supposed intention of the Constitution-makers
was alleged to be to preserve to the States all the taxes on
sal e or purchase of goods which were being lawfully Ievied
by them imediately before the conmrencenent of the
Constitution by having resort to the territorial . connection
or nexus theory. W have no evidence before us of this
495
supposed intention of the Constitution-nakers, Watever
their intention was can only be gathered fromthe | anguage
whi ch they have used and where the | anguage is plain there
is no scope whatever for speculation in that behal f Wen the
Constitution-, maker s t hensel ves used t he wor ds
"Notwi thstanding that the inposition of such a tax is
contrary to the provisions O this clause"” it would not be
legitimate for us to go behind the plain words and try to
read into the proviso something which would involve either a
del etion of the non-obstante clause 'or a re-witing thereof
as suggested. \Whatever be the effect of our judgnent on the
treasuries of the exporting or title States we cannot
assist themby reading sonmething into the proviso which is
not warranted by any canon of construction. The proviso has
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reference only to article 286(2) and cannot be projected
into any other clause of article 286.

The untenability of the contentions of the Respondents
will be clear fromthe following illustration: Suppose the
goods are in the State of Madhya Pradesh at the tinme the
contracts of sale of those goods are made in, say, the State
of Bombay. Suppose further that the property in the goods
has by reason of such sales passed in the State of Bonbay
but the goods as a direct result of such sales have been
delivered for consunption in the State of Midras. According
to the Respondents, the President’s order made under the
proviso to article 286(2) saves the transactions from the
ban of article 286 (1) (a) read with the Expl anati on. Then
the State of Madras will be able to tax by virtue of article
286(1) (a) read with the Explanation or on the nexus theory
by reason of the goods being delivered there for
consunption; the State of Bombay will be able to tax because
the title to the goods passed there; and the State of Madhya
Pradesh wi'll also be able to tax under the Explanation 11 to
section 2(g) of the Act because the goods were in the State
of Madhya Pradesh at thetinme when the contracts of sale
were made in the State of Bonbay. Nobody will say that the

Constitution makers intended to per pet uat e mul tiple
taxation of

63
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this kind and yet that will be the result if we were to

accede to the argunents advanced by the Respondents.

The result, therefore, is that so far as the post-Con-
stitution period is concerned the ban whichis inposed by
article 286 (1) (a) and the Explanation thereto cannot be
renoved by the President’s order which was issued under the
proviso to article 286(2) and the High Court was in._ error
when it construed the proviso to article 286(2) as
projecting into the field of ‘article 286 (1) (a) and lifting
the ban inmposed therein.

On the above reasoning, Cvil Appeal No. 137 of 1955 filed
by the firmof Randas Khinji Brothers, Bonbay, which relates

only to the post-Constitution period will be allowed and the
order of assessnent dated the 29th Decenber, 1952, will be,
set asi de. The Respondents will pay the <costs of the

Appel  ants here as well as in the Court below

As regards Civil Appeals Nos. 132 of 1955, and 133 of 1955,
however, the assessnents therein relate not only to the
post-Constitution period but also the preConstitution period
to which different considerations would apply. The validity
of the assessnent in regard to the sane would have to be
canvassed having regard to the various contentions of. |aw
and fact which could be urged agai nst the sanme by the Appel -
lants. There are two outstandi ng questions which have' been
noot ed before us by the | earned AttorneyGeneral in‘regard to
this period, viz., (1) a question of fact, as to ‘whether
the Appellants were agents of the various mlls in regard to
the transactions which were the subject-matter of the
assessment, and (2) a question of |aw, whether the | aw under
which the tax was levied, viz., Explanation Il to section-
2(9) of the Act was validly,, enacted. Both these
contentions, though they are also relevant to the post-
Constitution period were not specifically pressed before us
because the argument based on the proviso to article 286 (2)
was considered sufficient to set aside the assessnment for
that period. They would, however, appropriately arise and
be urged by the appellants when the liability to assessnent
for the pre-Constitution
497
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period is to be determined and if we were to determ ne that
liability we would have to deal wth the sane. The

necessity for doing so is, however, obviated by reason of
the fact that the assessment is one conposite whole relating
to the pre-Constitution as well as the post-Constitution
periods and is invalid in toto. There is authority for the
proposition that when an assessnent consists of a single
undi vided sum in respect of the totality of the property
treated as assessable, the wongful inclusion in it of
certain items of property which by virtue of a provision of
law were expressly exenpted from taxation renders the
assessment. invalid in_ toto. ’'.The Privy Council have
observed in Bennett & White (Cal gary) Ld. And Muni ci pa
District of Sugar City No. 5 (1951 Appeal Cases, 786 at page
816): - -

"When an assessnment is not for an entire sum but for
separate sunms, dissected and earmarked each of them to a
separate assessable item a court can sever the itens and
cut out /one-or nore along with the sumattributed to it,
while affirmng the residue. But where the assessnent
consists ~of —a single wundivided sum in respect of the
totality of property treated as assessable, and when one
conponent (not dismissible as "de minims") is on any View
not assessable and wongly included, it would seem clear
that such a procedure i's barred, and -(, he assessnment is bad
whol 1y. That matter is covered by authority. in Montrea
Light, Heat & Power Consolidated V. Gty of Wstnount (
(1926) S.C R (Can.) 515) the court (see especially per
Anglin, C. J.) in these conditions held that an assessnent
which was bad in part was infected throughout, and treated
it as invalid. Here their Lordships are of ~opinion, by
parity of reasoning, that the assessment was invalid in
toto".

It was, therefore, urged that on the facts of this case
the assessment was invalid intoto and that it should be set
asi de. The |learned Deputy ' Advocate-CGeneral of Madhya
Pradesh did not seriously contest this position ‘and the
result, therefore, is that the order of assessnment dated the
30th June, 1953, in Civil Appeal No. 132 of 1955 and the
order of assessnent dated the
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9th Septenmber, 1953, in Cvil Appeal No. 133 of 1955 are
liable to be set aside. The appeals wll therefore be
all oned, the orders of assessment will be set aside and the
matters will go back to the Assessment O ficer for re-
assessment of the Appellants in accordance with |aw. The
Appellants will be at liberty to urge before the ~Assessnent

Oficer the-contentions -of law and fact available to them
in the fresh assessnent proceedings including those adverted
to above. The Respondents will pay the costs of /these
Appel l ants here as well as in the Court bel ow
Petition No. 567 of 1954.

BHAGWATI J.-This petition wunder article 32 of t he
Constitution also involves the interpretation of the proviso
to article 286(2) and raises the sane question as to the
neani ng, scope and operation of the proviso as was raised in
the Civil Appeals Nos. 132, 133 and 137 of 1955 just
di sposed of

The facts giving rise to this Petition my be shortly
stated. The petitioners are a partnership firmcarrying on
busi ness of nanufacturing bidis at Jabal pur and registered
as a "dealer" under the Central Provinces and Berar Sales
Tax Act, 1947. The petitioners had their branches at
Lucknow, Kanpur, Faizabad, Agra, Bonbay and Bhopal . They
had also their selling agents at various places in Utar
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Pradesh and el sewhere outside the Stae of Madhya Pradesh.
They al so entered into transactions direct with nerchants in
Uttar Pradesh. The transactions in. question which were the
subj ect-matter of assessnment at the instance of the Sales
Tax authorities were for the period of assessnent 21st
Cctober, 1949 to 9th Novenber, 1950., and spread over two
periods, viz., (1) the period between 21st Cctober, 1949 to
25t h January, 1950, which may be called the pre-Constitution
period, and (2) the period subsequent to the inauguration of
the Constitution on the 26th January, 1950, up to the 9th
Noverber., 1950, which may be called the postConstitution
period. The petitioners’ gross turn-over was determned to
be Rs. 49, 40, 140-6-9 and the
499

amount of Sal es Tax assessed on the transactions was Rs.
1,51,291-13-0 as per the order of the Deputy Commi ssioner
Sal es Tax, Madhya Pradesh, Respondent No. 3, dated the 14th
July, 1954, in Sales Tax Appeal No. 6/A-1.6.54. The
petitioners preferred_a second appeal to the Respondent No.
2 against the said order. The Respondent No. 2, however,
refused to adnit or register the appeal unless the anount of
tax assessed was paid up. The petitioners paid about Rs.
91, 000/- towards the ampunt of tax assessed but finding it
difficult to pay the balance filed this Petition against the
State of Madhya Pradesh, Respondent No, 1, the Conmi ssioner
of Sales Tax, Madhya Pradesh, Respondent No. 2, and the
Deputy Comm ssi oner of Sal es Tax, Madhya Pradesh, Respondent
No. 3, for a wit of certiorari quashing the said order
dated the 14th July, 1954, made by Respondent No. 3 and for
consequential reliefs. The ~Respondents filed a return
denying the contentions of the petitioners and  maintaining
that the Sales Tax was |lawfully assessed by them agai nst the
petitioners.

The position as regards the petitioners’ turn-over for the
peri od of assessnment was as stated below -

Nature of the Parties. Sal es Prices of goods. Rs.
(a) Direct to selling agents
onorders................... 6, 15, 236- 3-0
(b) Direct to nerchants on

orders. 3,99, 450- 2-0

(c) Direct to destinations

other than branches or depots

but account ed for agai nst

branchesand depots. 6, 20, 996- 14- 0
(d) Direct to Stations or

desti nati ons havi ng

branches or depots owned by the

proprietors of this registered

firm Kanpur, Bombay, Lucknow and

Fai zabad.............. 31, 06, 739-13-0
500

The Sales Tax authorities treated all these transactions as
transactions of sale coming within the definition contained
in Explanation Il to section 2(g) of the Act and assessed
the petitioners to sales tax in respect of the saneg,
negativing the contentions of the petitioners that they were
in any event sales effected by themoutside the State of
Madhya Pradesh and that the State of Madhya Pradesh was,
therefore, not entitled to inpose a tax on those tran-
sactions by virtue of the provisions of article 286(1) (a)
and the Explanation thereto.

The | ear ned Attorney-General who appeared for t he
petitioners contended that the bidis manufactured by the
petitioners were all actually delivered as a direct result
of the transactions of sale for the purpose of consunption
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in the State of Utar Pradesh and that after t he
i nauguration of the Constitution on the 26th January, 1950,
it was only the State of Utar Pradesh which was the
delivery State that alone had the right to inpose the tax on
these transactions notw thstanding the fact that under the
general law relating to the sale of goods the property in
the goods m ght have passed in the State of Madhya Pradesh.
He, therefore, wurged that these transactions were sales
outside the State of Madhya Pradesh and that the State of
Madhya Pradesh was not entitled to inmpose a tax on such
sal es.

The |earned Advocate-CGeneral of Madhya Pradesh on the
other hand contended that these were purely intra-state
transactions entered into by the petitioners wthin the
State of Madhya Pradesh-and that the Explanation to article
286(1)(a) did not conme into play at all because the goods
were not actually delivered as a direct result of such sales
for the purpose of consunption in the State of Utar
Pradesh. 'He, therefore, maintained that even for the post-
Constitution period there was no ban on the State of Madhya
Pradesh inposing the sales tax on what were purely "inside
sal es".

It is necessary in viewof these rival contentions to
ascertain the true nature of the transactions in question
I n paragraph 15 of 'the Petition,, the petitioners
501
had averred that the bidis manufactured by the firmwere al
delivered in the State of Uttar Pradesh for consunption in
that State and that after the 26th January, 1950, the
delivery State, viz., the State of Uttar Pradesh, had alone
the right to inpose tax on the sales of the commodity. They
had further submtted that the State of ‘Madhya Pradesh where
the bidis were manufactured and fromwhere they were sent
could not any nore exercise its right tolevy a tax on such
transactions of sale taking place el sewhere by reason of the
inhibition contained in article 286 In the return filed by
the Respondents, they did not deny the allegation 'made by
t he petitioners in their Petition t hat t he bi di s
manuf actured by the firmwere all delivered,-in the State of
"Uttar Pradesh for consunption in that State. —1n substance,
they contended that in spite of the State of Uttar Pradesh
bei ng the delivery State wthin the nmeaning of the
Expl anation to article 286 (1) (a), the liability of = these
transactions to sales tax at the instance of the State  of
Madhya Pradesh was saved by the President’s order nmade under
the proviso to article 286(2) and that the inposition of
such tax at the instance of the State of Madhya Pradesh was
awful and did not contravene the provisions (of article
286(1)(a) read with the Explanation thereto.

Bot h t he order which was nmade by t he Assi st ant
Comm ssioner of Sales Tax, Jabalpur, in the origi na
assessment case No. 16 of 1950-51, dated the 7th August,
1953, and the order which was nade in Sal es Tax Appeal No.
6/ A-1.6.54 by the Deputy Conm ssioner of Sales Tax, Madhya
Pradesh, Respondent No. 3, dated the 14th July, 1954,
proceeded on the basis that even though the transactions in
guestion were transactions of sale where the goods had
actually been delivered as a direct result of such sales for
the purpose of consunption in the State of Uttar Pradesh,
the President’s order made under the proviso to article 286
(2) saved the transactions also fromthe ban of article
286(1) (a) and the Explanation thereto and that the State of
Madhya Pradesh was, therefore, entitled to i npose a tax on
the same. |t was never.
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contended before either of themthat the sales were purely
"inside sales" and that the Explanation to article 286(1)(a)
did not cone into play at all under the circunstances of the
case. The facts as found by the Sales Tax authorities also
enphasi zed t hat these transactions fell wi t hin t he
definition of sale contained in the Explanation 11 to
section 2(g) of the Act and that so far as the post-
Constitution period was concerned they were saved from the
ban of article 286 (1) (a) and the Explanation thereto by
the President’s order nade under the proviso to article
286(2). It was, however, urged by the |I|earned Advocate-
CGeneral of Madhya Pradesh that the transactions were pure
"inside sales" enteredinto by the petitioners in Madhya
Pradesh on orders received by themfromoutside the State.
These orders were accepted by the petitioners in the State
of Madhya Pradesh and goods were appropriated to the
contracts and the property in the goods passed wthin the
State of Madhya Pradesh and that, therefore, they were pure
intraState sales or "inside sales" which it was within the
conpetence of the State of Madhya Pradesh to tax.

Thi s contention of the | earned Advocate-Ceneral of Madhya
Pradesh is untenable. So far as direct supplies to selling
agents on orders and direct supplies to merchants on orders
covered by itenms (a) and (b) above are concerned, it was
found that these supplies were made to the nmerchants buying
the goods on conmi ssion basis or profit on their previous
orders, instructions or indents which were either in printed
formse or in ordinary letters and the sale prices were
realised by sending bills and railway receipts through some
schedul ed banks. The very fact that the “bills and the
railway recei pts were sent through the schedul ed banks went
to show that the petitioners reserved the right of  disposa
of goods covered by those railway receipts and the property
in the goods passed in the State of Uttar Pradesh only after
the relative bills were either accepted or honoured by the
purchasers and the railway receipts delivered by the
schedul ed banks to them It is clear, therefore, that
503
in those cases the sales were conpleted in the State of
Uttar Pradesh and were not intra-State sales or ~"inside
sales" qua the State of Madhya Pradesh. As regards the
direct supplies to destinations other than branches or
depots but accounted for against the branches or ~depots
being item (c) above, it was found that the petitioners
despatched the goods and billed themto depot nmanagers who
were responsible for the collection of the orders and then
the railway receipts and bills were sent there. The
managers prepared other bills adding incidental or other
charges and delivered the railway receipts to the custoners
to whom the goods were sent from the State of  Mdhya
Pr adesh. Here al so the despatches of the goods were nade
fromthe State of Madhya Pradesh by the petitioners to their
depot nmnagers and it was the depot managers who in ‘their
turn prepared and submtted their own bills and handed over
the rail way receipts to the respective custoners
appropriating the goods thenselves to the contracts of sale
which had been entered into by themwith the latter and
conpleting the sales in the State of Uttar Pradesh. These
transactions also were, therefore, sales effected in the
State of Uttar Pradesh and did not fall within the category
of intra-state sales or "inside sales" qua the State of
Madhya Pradesh.

The direct supplies to Stations or destinations having
branches or depots owned by the proprietors of the firm
Kanpur, Bombay, Lucknow and Fai zabad being item (d) above,
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also were outside sales qua the State of Mdhya Pradesh
i nasmuch as the branch managers asked the petitioners to
send stocks of goods to execute the orders which they had
obtained fromthe custonmers to make their own supplies to
t hem As a mtter of fact it was found that severa
consol i dated i ndents were placed by the depot nmanagers wth
the petitioners in respect of the previous orders which had
been collected by themand the petitioners supplied the
goods to the depots or branches in pursuance of such

indents. If this was the true position qua these supplies,
these sales al so were conpleted in

64
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the State of Utar Pradesh by the depots or branches
supplying the goods in their turn to several custoners.
There could be no sales as such between the petitioners on
the one hand and their depots or branches on the other hand
and the State of Madhya Pradesh could certainly not be at
all inla position to tax the sane.

The whole theory, therefore, of "inside sales" falls to
the ground and the only thing which we are left with is-that
these transactions were inter-State transactions in which as
a direct result of such sales the goods were actually
delivered for the purpose of consunption in the State of
Uttar Pr adesh. The Explanation to 'article 286(1) (a)
determined the State of Uttar Pradeshto be the State in
which the sal es took place and which alone was entitled to
tax these transactions, the State of Midhya Pradesh becom ng
an "outside" State for the purpose.

Apart fromthe ban inposed on the State of ‘Madhya Pradesh
under article 286(1) (a) and the Explanation thereto, these
transactions were also in the course of inter-State trade or
comerce and were hit by the ban of article 286(2). The
President’s order no doubt lifted that ban but was not
conpetent to lift the ban under article 286 (1) (a) and the
Expl anation thereto with the result that in spite of that
order the State of Madhya Pradesh was not in a position to
i npose a tax on these transactions during the post-Constitu-
tion period.

The assessment of these transactions to tax for the post-
Constitution period, therefore, is invalid and -cannot _be
sust ai ned. The assessment, noreover, is a conmposite  one
covering the pre-Constitution period as well. The case,
therefore, falls within our judgnent in Cvil Appeals Nos.
132, 133 and 137 of 1955 just delivered, and following the
reasoni ng contai ned therein, we are of the opinion that the
order dated the 14th July, 1954, made by the Deputy
Conmi ssi oner, Sal es Tax, Madhya Pradesh, Respondent No. 3,
in Sal es Tax Appeal No. 6/A- 1.6.54 should be set aside:

We accordingly allow the Petition, set aside the
505
said order dated the 14th July, 1954, and the matter will go
back to the Assessnent O ficer for re-assessnent of the
petitioners in accordance with law. The petitioners wll be

at liberty to urge before the Assessment Oficer the
contentions of |law and fact available to themin the fresh
assessment proceedi ngs. The Respondents will pay the costs

of the petition.
JAGANNADHADAS J. -1 regret | feel constrained to differ from
the view taken by my learned brothers as regards the
construction of proviso to article 286(2) and the effect of
the Presidential order issued there, under

There is no dispute that the proviso has to be construed
as part of article 286(2). It is meant to enpower the
President to keep the ban arising thereunder in tenporary
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abeyance so that the States may continue to levy taxes on
sales by virtue of their preConstitution sales-tax laws (if
then lawful) for a limted period. It is wurged, however,

that the proviso (nmeaning thereby also the Presidentia

order thereunder) is effective to lift only the ban under
article 286(2) and that the ban under article 286(1)(a) is
operative nonetheless. Now, it nay be correct to say that
these two bans are inposed fromdifferent angles and are in
that sense independent. But there can be no doubt that they
are substantially overlapping in operation. A transaction
whi ch brings about an outside sale is also an inter-State
transaction (barring, if at all, a few ingeniously conceived
and illustrated cases).  The effect of each of the bans
under article 286 is to demarcate the fields within which
the taxi ng power of the States on sal es cannot operate. |If,

as | conceive, the two bans under articles 286(1) (a) and
286(2), are overlapping, the fact that they are inposed from
di fferent angl es cannot obscure the result, viz., that they
bring about the denarcation of the same-or substantially the
sanme-field “of no taxation. It appears to ne that it is in
this light that the proviso and the Presidential order
i ssued thereunder have to be construed. Now, the proviso
(with the Presidential order) declares the field covered by
sales in the course
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of inter-State trade and comrerce as taxable for a linmted
period by stating positively and enphatically that "any tax
on the sale or purchase of goods which was being lawfully

levied by the Governnment of any State, imrediately before
the commencenent of the Constitution. shall continue to be
levied wuntil the 31st day of March, 1951". There is no
doubt the non-obstante <clause which will be dealt wth

presently, and which only enphasises the fact that this is a
proviso to article 286(2). But there is no mstaking the
positive and nmandatory terns of the proviso. The effect of
this is clearly and unequivocally to nake the whole field of
inter-State trade and commerce  tenporarily taxable in
respect of the sales which take place in the course thereof.
-If this be so, it appears to ne to be inplicit therei'n that
no other ban on such taxation can operate, for the tine
being, within that very field. To construe the two bans _as
i ndependently and cunul atively operative is to inmpute to
them sone kind of Picturesque potency and is to miss the
reality, viz., that all the bans under article 286 are neant

to serve the same purpose, viz., that of i mposi ng
restrictions and thereby demarcating the fields of no
taxation. The bans and the proviso are parts of ~ the sane
article and have to be harnoniously construed. The. un-

equi vocal and positive | anguage of one part, cannot be taken
to have been obliterated by the negative | anguage ~of the
other part so as to rsult in futility.

A simlar situation as that contenplated by the 'proviso
would also arise with reference to the saving clause in

article 286(2). If the proviso is to be construed in the
way suggested by the | earned AttorneyGeneral, it would seem
to follow that when and as the Parliament |ifts the ban
under article 286(2), the lifting of that ban would equally
becone futile by virtue of article 286(1) (a). The
Parliament has not in terms Veen given the power to lift the
latter ban. This, therefore, will lead to the extraordinary

result that though the Constitution has in terns provided
that the ban on taxation of sales in the course of inter-
State trade and comerce can be lifted, by the Parlianent
generally, and by the President for a
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limted period, the exercise of both these powers would
becomre ineffective and still-born by virtue of article
286(1)(a). It appears to ne unreasonable to inpute any such
intention as inevitably arising fromthe | anguage used. It
appears to ne, with great respect, that, whether it 1is by
parliamentary |l egislation or by the Presidential action that
the ban on taxing sales in the course of inter-State trade
and conmerce is lifted, the principle of har noni ous
construction of article 286 taken as an integral whole,
requires that the lifting of the ban is to be construed as
| ayi ng open for taxation the entire field covered by article
286(2) and to carry with it the inmplication that no other
overlapping ban will be operative. No doubt, it has been
suggested that so far as lifting of the ban wunder article
286(2) by the Parliament is concerned, the same would be at
| east partly operative by virtue of article 286(1) (a) taken
with the Expl anation under which the consunption-delivery
State may well be free to tax. ' This was the view expressed
by the | earned dissenting Judge in the case in The State of
Bonbay v. ~The United Mdtors (lndia) Ltd.(1). But the
majority —in the recent decisionin the Bengal Inmmunity Co.
Ltd. v. State of Bihar(2) including the said | earned Judge,
have left that question open. It is problematical whether
having regard to the inevitable extra-territorial operation
of the levy of such atax and the consequent harassnent to
the business comunity which | oons |arge, ‘the Explanation
will receive that construction again and not receive the
strict construction preferred in the dissenting judgment in
the <case in State of Travancore-Cochin v. Shannugha Vilas
Cashew Nut Factory(3). ~The result, therefore, of construing
the proviso and by parity of reasoning the saving clause, as
nerely renoving the ban of a particular nature |eaving
anot her overl apping ban to operate, would be to render both
the saving clause in, and the proviso to, article 286(2)
virtual ly nugatory.

(1) [21953] S.C.R 1069.

(2) Supreme Court Judgnent in Civil Appeal No. 159 of 1958
(3) [1954] S.C.R 53.
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The argunent based on the non-obstante <clause in the
proviso, viz. "Notw thstanding that the inposition of such
tax is contrary to the provisions of this clause" remains to
be consi der ed. It is wurged that this «clause clearly
i ndicates the intention that the operation of the proviso is
to be confined to the sole purpose of [lifting the ban
arising under article 286(2). Wth respect, | amunable to

agree. The non-obstante cl ause undoubtedly affirnms the fact
that the 'proviso is operative in respect of article 286(2).
But it does not purport to limt the effect of the proviso,
whi ch a reasonabl e construction thereof may justify.” A non-
obstante clause does not nornmally add to or subtract from
the main provision of which it is a part. It is  often
enough inserted by way of extra caution. But it does not
have the effect of limting the operation of the rmain
provision. (See Aswini Kunmar Chosh v. Arabinda Bose(1l) and
The Dominion of |India v. Shrinbai A lrani(2)). The
suggestion that the Presidential action lifts the ban only
as regards the inter-State sales would be to read the phrase
"notwi thstanding that" as nmeaning "in so far as". | can see
no warrant for any such reading.

In ny view, therefore, the pre-Constitution sal estax | aws,
if then lawful, are not hit by article 286(1) (a)-at | east
to the extent that the ban under article 286(1) (a) overl aps
with that under article 286(2). ’'In this 'view, the orders
of assessnent in these cases cannot be set aside and the
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validity of the relevant preConstitution laws will have to
be considered and the further facts gone into.

But it is now not necessary to do so in these cases in the
vi ew taken by ny | earned brothers and the order proposed by
themwi |l govern these cases.

(1) [21958] S.C R 1, 21 and 24.
(2) [1955] 1 S.C R 206, 213.
509




