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ACT:

Central Excises and Salt Act 1944/ Central Excise Rules
1944-- Section 11-A/Rules 8,10 & 11--Assessee--Manufacturing
LPG- valves and regul ators--Brass rods prepared by another
conpany--‘Set- off duty availed of on The brass rods--Later
found that set- off duty was incorrectly allowed--1ssue of
recovery notice--Validity of.

HEADNOTE

The respondent -conpany nmanufactures L.P.GF. val ves and
regulators falling wunder Tariff Item68 of the Centra
Excise Tariff. It was receiving brass rods manufactured by
anot her conpany of Bonbay and avail ed of the set-off of duty
as stipulated under Notification No. 178/77 dated 18th

June, 1977. The brass rods were assessed under T.l. 68
during the period from24th July, 1978 to 31st March, 1979.
Wth effect from 1st April, 1979 brass rods manufactured by

the Bonbay Conpany were assessed under T.1. 26A(1)(a).

The Superintendent of Central Excise Range XV _~Surat,
noticed that the respondent-conpany had received brass rods,
t he goods other than falling under Tariff-Item®6X and had
availed of the incorrect set-off of duty under the said
notification. The respondent-Conmpany was required to show
cause as to why the duty amobunting to Rs.261.88 should not
be recovered fromit under Rule 10 and why penalty -should
not be inposed on it under Rule 173Q In reply, the
respondent - Conpany contended that the notice under Rule 10
had not been issued to it within tine, that there had been
no fraud collusion or wlful ms-statement or suppression
of facts on its part and that it had correctly avail ed  of
the ‘set-off’ of duty.

The Assistant Collector confirmed the demand for duty,
and the appeal s against his orders were rejected.

The Tribunal while allow ng the claimof the respondent,

took the view that the classification lists had been
finalised by the Bonmbay Collectorate, and the Assistant
Col | ector, Surat had no authority to re-open t hose
assessnent.
PG NO 537
PG NO 538

Di sm ssing the appeals of the Revenue, this Court,
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HELD: 1. Section 11-A of the Central Excises and Salt
Act, 1944 provides that when any duty of excise has not been
levied or paid or has been short-levied or short-paid or
erroneously refunded, a notice my be served on the
concerned person within a period of six nonths. [541Q

In the instant case, the time taken for the service of
the notice beyond a period of six nonths. Therefore, it does
not appear that a proper notice was issued. [541QG

2. Merely on the ground of short-entry in RT- 12, Rule
10 would not be attracted. When in such circunstance, a
demand i s made under the Act for recovery then such demand
must be under s. 11-A of the Act. [540A- B]

Good Shepherd Rubber. Conpany’s case (1978 ELT 66)
af firmed.

3. There is no ground which supports the allegation that
there had been fraud, collusion or any wilful mis-statenents
or suppression of facts on the part of the respondent. Rule
11-A.  therefore, clearly applies to the facts of the
i nstant case. [542B]

JUDGVENT:

ClVIL APPELLATE JUR-SDI CTI ON: Civil Appeal Nos. 1571-
72(NM of 1988.

From the Order dated 17.10.1987 of ‘the  Custonms Excise
and Gold (Control) Appellate Tribunal, New Del hi in Appea
No. 66 & 67 of 1987-Bl in Order No. 405 & 406 of 1984 BI.

M K. Banerjee 'Solicitor General, R P. Srivastava and
M's. Sushma Suri for the Appel l-ant.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. These are appeal s under ' Section
35L(b) of the Central Excises and Salt Act, 1944
(hereinafter referred to as the Act ) arising out 'of the
orders dated 7th October, 1987 of the Customs Excise and
Gold (Control) Appellate Tribunal (hereinafter referred to
as the Tribunal’). Revenue is the appellant herein The
respondent - conpany manuf act ur es L.P.GF. val ves and
regulators falling wunder Tariff Item68 of the Centra
Excise Tariff The respondent conpany was receiving brass

PG NO 539
rods manufactured by Ms. Bhandary Metal Cor por ati on
Bonbay and availed set off of duty as stipulated  under
Notification No. 178/ 77 dated 18th June, 1977. The brass
rods were assessed under T.l. 68 during the period  from
24t h June, 1978 to 31st of March, 1979. Wth effect fromlst
April, 1979 brass rods nmanufactured by Ms. Bhandary Meta

Cor porati on, Bonbay were assessed under T.l. 26A(1)(a), as
mentioned in the relevant G P.1 of the manufacturer. It/ was,
however . noti ced by the Superintendent of Central® Excise

Range XV. Surat that the respondent conpany had " received
brass rods, the goods other than falling under Tariff Item
68 and had availed incorrect set off of duty anobunting to
Rs. 51, 261. 88 under the said notification issued under  Rule
8(i) of the Central Excise Rules, 1944 (‘Rules’ for short)
towards paynent of duty on excisable goods falling under
Tariff Item 687 and cleared during the period from 24th
July, 1978 to . Ist March, 1979. A show cause notice dated
19th January, 1980 was issued to the respondent-conmpany by
the Superintendent of Central Excise Range XV, Surat
requiring it to show cause as to why the duty amounting to
Rs.51.261.88 should not be recovered fromit under Rule 10
of the Rules and as to why the penalty should not be
i mposed on it under Rule 173Q The notice was issued on the
ground that the brass rods were classified under T.I
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26A(1)(a) of the Tariff and therefore. the respondent-
conpany was not eligible to set off of duty under the said
notification. In reply, the respondent-conpany contended
that the said notice under Rule 10 had not been issued to it
within time and that there had been no fraud, collusion or
wilful ms-statement or suppression of facts on its part
and that it had correctly availed of the set off of duty .

The Assistant Collector of Central Excise, Surat after
considering the matter confirmed the demand for duty by his
order dated 9th February, 1981. The case of the Revenue was
that the respondent- conpany had utilised wong set off of
duty on the raw materials falling under T.I. other than
Tariff Item 68 and the Range Superintendent, Surat had
poi nted out short paynent of duty involving Rs.38,460.12 on
RT-12 returns for the nonth of April 1979 to August, 1979.
The demand of Rs. 38,460.12 was confirmed by the Assistant
Col lector by his order dated 20th February, 1981. The
appeal s agai nst the aforesaid orders filed by the respondent
were rejected. The respondent. thereafter, filed two appeals
before the Tribunal. The Tribunal referred to the facts of
the case set out hereinbefore.

The rmain question that was necessary to be decided in
this case was whet her proper notice had been issued. On the
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facts of the case, it does not appear that proper notice
was issued. Merely on the ground of short entry in RT-12,
Rule 10 would not be attracted. The ~“sane view appears to
have been taken by the Kerala H gh Court in Good Shepherd
Rubber Conpany’s case (1978 ELT 66). When in such
circunstances, a demand is made under the Act for recovery
then such demand nust be under Section 11-A of the Act. The
said section provides as follows:

"11-A. Recovery of duties not leviedor not 'paid or
short- levied or short-paid or erroneously refunded.--(1)
When any duty of excise has not-been levied or paid or has
been short-levied or short-paid or erroneously refunded, a
Central Excise Oficer may, within six nmonths from the
rel evant date, serve notice on the person chargeable wth
the duty which has not been levied or paid or which has been
short- levied or shot-paid or to whom the refund has
erroneously been made, requiring himto show cause why _he
shoul d not pay the anmount specified in the notice:

Provided that where any duty of excise has not been
levied or paid or has been short-levied or short-paid or
erroneously refunded by reason of fraud, collusion or any
wi | ful nm s- st at emrent or suppressi on of facts, or
contravention of any of the provisions of this Act or of the
rul es made thereunder with intent to evade paynent of duty,
by such person or his agent the provisions of  this /sub-
section shall have effect (as if for the words “"Centra
Excise O ficer, the words -Collector of Central Excise, and)
for the words six nonths", the words "five years" were
substituted. Explanation--Were the service of the notice is
stayed by an order of a Court, the period of such stay shal
be excluded in computing the aforesaid period of six nonths
or five years, as the case may be.

(2) The Assistant Collector of Central Excise or, as the
case may be, (the Collector of Central Excise) shall, after
considering the representation, if any, nade by the person
on whomnotice is served under sub-section (1), determne
the anmpbunt of duty of excise due fromsuch person (not being
in excess of the anount specified in the notice) and
t hereupon such person shall pay the anpbunt so determ ned.

PG NO 541

(3) For the purposes of this section--
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(i) "refund" includes rebate of duty of excise on
exci sabl e goods exported out of India or on excisable
materials wused in the nmanufacture of goods which are
exported out of India;

(ii) "relevant date" means, --

(a) in the case of excisable goods on which duty of
exci se has not been levied or paid or has been short-Ievied
or short-paid--

(A) where under the rules nmade under this Act a nonthly
return, showing particulars of the duty paid on t he
exci sabl e goods renmoved during the month to which the said
return relates, is to be filed by a manufacturer or producer
or a licensee of a werehouse, as the case may be, the date
on which such return is so filed

(B) Whiere no nonthly return as aforesaid is filed, the
| ast date on which such return is to be filed under the said
rul es;

(O in any other case, the date on which the duty is to
be paid under this Act or the rul es nmade thereunder

(b)  'in" case where duty of excise is provisionally
assessed —under this Act or the rules nade thereunder, the
date of adjustrment of duty after the final assessnent
t her eof ;

(c) in the case of excisable goods on which duty of
exci se has been erroneously refunded, the date of such
refund.”

The said section provides that when any duty of excise
has not been levied or paid or has “been short-levied or
short-paid or erroneously refunded, a notice may be served
on the concerned person wthin aperiod of six months In the
instant case, the tine taken for the service of the notice
is beyond a period of six nonths The Tribunal took the view
that the classification lists had been finalised by the
Bonbay Collectorate and the Assistant Collector, Surat had
no authority to re-open those assessnents. It referred to a
decision of it in Ms. Jay Industries, Hyderabad v.
Col l ector of Central Excise, Hyderabad, [1984] SCR'100. In
the aforesaid view of the matter, the Tribunal allowed the
cl ai m of the respondent.
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We have considered the contentions urged and do not find
any ground whi ch supports the allegation that there had been
fraud collusion or any wilful ms-statement or suppression
of facts on the part of the respondent. Therefore,  section
11-A clearly applies to the facts of the instant case. 1In
that view of the matter, the appeals were correctly allowed
by the Tribunal. On careful exam nation of the facts of the
case and the contentions raised, we are of the opinion that
there is no merit in the appeals before us. The appeals,
therefore, fail and are accordingly disnm ssed. However, in
view of the facts and the circunstances of the case, there
will be no order as to costs.

A P.J. Appeal s di sni ssed.




