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ACT:

Constitution of India--Arts. 226/139-A -Sections 15A and
2 Maharastra Act 17 of 1975--Came into force on Mrch 15,
1974- Subsi sti ng i censee on Feb. 1, 1973- - Per son in
occupation acquires ‘status of ~deened tenant-Entitled to
protection u/s. 15A of the Act-:

%

Esso (Acquisition of Undertakings in I ndi a) Act
1974/ Lube India Ltd., Esso Standard  Refining Conpany of
India Ltd. Amal gamation order 1974.

Sections 3. 5 and 19--Esso Standard Refining Co,, 'taken
over by Hindustan Petrol eum  Corporation Ltd.--Subsisting
Licence in existence as on Feb. (1, 1973--Held H ndust an
Petrol eum Corpn. Ltd. entitled to statutory protection u/s.
15A of the Bonbay Rent Act.

HEADNOTE:

The Esso Eastern Inc., a Conpany O gani sed and exi sting
under U. S. Laws was engaged in the business of distributing
and marketing petroleum products manufactured by Esso
Standard Refining Co. of India Ltd. and Lube India Ltd. and
had established places of business in India. In order to
provide residential accomobdation to its enpl oyees the Co.
had taken on |eave and licence basis, Flat No. 35 in /Bl ock
No. X in the Housing Col ony known as Shyam Ni was situate at
Warden Road now cal | ed Bhul abhai Desai Road, Bonbay, for a
period of one year in terms of the agreement in witing dt.
28t h Nov., 1968 fromone Snt. Nanki M Mal kani, a nmenber - of
the Co-operative Society. On 4th Dec., 1968 Respondent No. 1
Shyam Cooper ati ve Housing Society Ltd. passed a resolution
admitting Petitioner No. 2 T.J. Mansuknani an enployee of
the Co. as a noninal nenber of the Society though he was not
the licencee. The period of |lease was initially renewed at
the instance of the licensor for one year. On 29th Nov.,
1971, Ms. Malkani wote a letter to the Conpany saying that
the agreenment for lease and |licence was due to expire on
that date; hence the period of licence be renewed yearly,
fromtime to time for 3 years on the expiry of each term of
the licence. On this basis the | ease period stood extended
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till Nov. 30, 1973. In the neanwbile the State of
Mahar ashtra enacted Act 17 of 1973. Since the Esso Standard
Inc. was in fact in occupation of the flat in question as on
1st Feb., 1973, it acquired the status of a tenant under
PG NO 44
PG NO 45
section 15A of the Act.

On 13th March, 1974, the Esso (Acqui sition of
Undertakings in India) Act, 1974 cane into force and from
that date by virtue of subsection (1) of section 5 of the
Act, the Central Govt. was deened to be the tenant of the
flat in question.

By a letter of 9th April, 1975, sent by Ms. Ml kani Res.
2, to the Petr. she affirmed the terms and conditions of the
licence and by her subsequent comuni cations she inforned
that the Petr. who is successor-in-interest of Esso Eastern
Inc. to whom she had given the flat continues in possession
on the sane terns and conditions of the |ease.

On 11th Sept., 1980, the Society passed a resolution
calling ‘upon the Petr.--Corporation to vacate the prenises
and asked Ms: Malkani, “Res. 2 for occupying the flat
herself. Upon the Petitioner’'s failure to vacate the
prem ses the Society on September 15, 1986 filed an
application under ~section 91(1) of the Maharashtra Co-
operative Society Act 1960 before the 3rd Co-operative Court
Bonbay, for eviction of the petitioner and its enployee. On
January 1981, Petitioner No. 1 pernmitted its anot her
enpl oyee to occupy the flat. The 3rd Cooperative Court after
consi dering evidence led by the parties, dismssed the claim
of the Society holding inter alia that Esso Eastern Inc. was
in occupation of the flat in dispute under a subsisting
licence as on Feb. 1, 1973 and thus got the protection
available to a licencee under sec. 15A of the Bonbay Rent
Act and that the said protection could not be taken away
nmerely by the Society nmaking a claimfor eviction u/s 91 [1]
of the Act.

The Soci ety being aggrieved appealed to the WMharashtra
State- Co-operative Appellate Court. The appellate / Court
took the view that |eave and |icence agreenment confers only
a personal right to occupy; that right cannot be transferred
nor inherited by the H ndustan Petroleum Corpn., being
successor-in-interest of Esso Eastern Inc. In that view of
the matter the appellate Cooperative Court held that the
Petitioner Corpn. cannot be said to have taken over -the
right vt Esso Eastern Inc. to occupy the ~flat ~ under the
leave and licence agreenment. Accordingly it allowed the
appeal filed by the Society and decreed the claim of the
Society and directed the Petr. Hi ndustan Petroleum Corpn. to
vacate the prem ses in question and further directed Res. 2,
Ms. Mal kani to herself occupy the flat.

The Petitioner thereupon filed a Wit Petition under
Article 226 of the Constitution for quashing the judgnent
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and order passed by the Mbharashtra State Co-operative
Appellate Court. The said Wit Petition was wi thdrawmn to
this Court under Article 139A of the Constitution

In the Wit Petition 3 questions have been raised viz
(1) Whether the Hi ndustan Petrol eum Corporation Ltd. being a
Successor-in-interest of the Esso Eastern Inc. the |icensee,
was entitled to the protection of S. 15A of the Bonbay
Rents, Hotels and Lodging House Rates Control Act, 1947,
(Maharashtra Act 17 of 1973) having regard to the fact that
Esso Eastern Inc. was in occupation of the flat in dispute
under a subsisting licence as existing on 1st February,
19737
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(2) Wether the Maharashtra State Co-operative Appellate
Court was justified in holding that the licence being purely
personal and upon acquisition of the Esso Eastern Inc. by
the Central Government wunder the Esso (Acquisition of
Undertakings in India) Act 1974 the agreenent for |eave and
i cence as existing on the appointed day i.e. D 13th March
1974 under section 2(a) of that Act, stood extinguished and
therefrom the right acquired by Esso Eastern |Inc. under
section 15A of the Bonbay Rent Act of being a protected
tenant in relation to the flat in question, could not be
transferred to, or be vested in the Central Governnent under
section 3 of the Acquisition Act. Further was it also
justified in holding that although the Esso Eastern Inc. was
deened to be a tenant of the disputed flat under section 15A
of the Bonbay Rent Act, the Central Governnent could not be
deened to have becone the tenant thereof under Sub-s. (1) of
S. 5 of the Acquisition Act nerely because prior to the
enact ment of s. 15A of the Bombay Rent Act the prem ses were
held by 'Esso Eastern Inc. on an agreenent of |eave and
Iicence? (3) Whether a claimfor ejectnment of an occupant of
a flat in-a cooperative housing society having been let into
possessi on of the preni ses under an agreenent for |eave and
i cence executed between it and a nenber of the Society, by
virtue of its enployer having became a nomnee nenber
thereof is a "dispute touching the business of the Society"
within the neaning of ' s. 91(1) of the Act?

Al'l owing the Petition (which stood transferred from the
H gh Court to this Court) the Court,

HELD: Petitioner No. I|--H ndustan Petrol eum  Corporation
Ltd. is clearly protected under section 15A of the Bonbay
Rents, Hotel and Lodgi ng House Rates Control Act 1947. [47G
1{; 48A]

PG NO 47
That Act cane into force on March 15, 1974 and in the
meanwhile, the licencee Esso Eastern Inc. had | already

acquired the status of deened tenant under section  15A of
the Bonbay Rent Act as admittedly, there was a subsisting
licence as on 1st February, 1973. The appellate Court has
also failed to appreciate that the nanme of the Esso Standard
Refining Co. of India Ltd. was changed to Esso Eastern Inc.
by a certificate of Amendment dated Decenber 22, 1970 vide a
Resol ution passed by the Board of Directors of the
Cor poration on 15th Decenber, 1970. [58D E

The appellate Court was clearly in error in not
appreciating that wunder s. 3 of the Acquisition Act, the
right, title and interest of Esso Eastern Inc. in relation
to its undertakings in India, shall stand transferred to,
and shall vest in the Central GCovernnent as from the
appointed day i. e. as from13th March, 1974. Under Sub-s.
(1) of S. 5, thereof, the Central Governnent becane the
| essee or tenant, as the case may be. By sub-s. (2)-thereof,
on the expiry of the termof any |ease or tenancy referred
to in sub-s. (1) lease or tenancy, shall, if so desired by
the Central Governnent, be renewed on the same terns —and
conditions on which the | ease or tenancy was held by Esso
i medi ately before the appoi nted day. [158F, 59A]

O N. Bhatnagar v. Sm. Rukibai Narsingdas & Os., [1982]
3 SSCR 681, referred to.

JUDGVENT:
ORI A NAL JURI SDI CTION: Transferred Case No.7 of 1987
In
Transfer Petition No. 390 of 1986.
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Dr. Y.S Chitale, T .U Mhta and R P. Kapur for the
Petitioners N.N. Keshwani, R N Keshwani, Ms. Madhu
Mool chandani and K. Rajendra Chodhary for the Respondents.

The Judgnent of the Court was delivered by

SEN, J. The principal question in controversy in this
petition wunder Art. 226 of the Constitution filed by the
Hi ndustan Petrol eum Corporation Ltd., a Government of India
undert aki ng, which has been transferred fromthe H gh Court
of Bombay to this Court under Art. 139A O the Constitution
is whether the petitioner is entitled to the protection of
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s. 15A of the Bonbay Rent, Hotel and Lodgi ng House Rates
Control Act, 1947, introduced by Maharashtra Act No. 17 of
1973 read with s. 5 of the Esso (Acquisition of Undertakings
in India) Act, 1974.

Put very briefly, the essential facts are these. The
Esso Eastern Inc., a conpany organi sed and existing under
the laws of the State of Belaware, U S. A, was carrying on
in India the business of  distributing and mar ket i ng
petrol eum products manufactured by Esso Standard Refining
Conpany of India- Ltd., and Lube India Ltd.. and had, for
that purpose, established places of business in India. The
conpany had taken several fiats in the Metropolitan City of
G eater Bonbay and elsewhere for accomodating their
enpl oyees including Flat No.35 in Block No.8 in the housing
colony known as Shyam N was situate at* \Warden Road, now
call ed Bhul abhai | Desai Road, Bonbay on |eave and licence
basis for a period of one year in terms of an agreenent in
witing dated 26th Novenber, 1968 from Smt. Nanki M
Mal kani. respondent ~No. 2 herein. On 4th ~Decenber. 1968
respondent No 1 Shyam Co-operative Housing Society Ltd.
passed a Resolution admtting petitioner  No. 2 T.J.
Nansukhani, and enpl oyee of the conpany as a nom nal ' nenber
of the society though he was not the |icensee The company on
16th January, 1970 exercised the option of renewal 'of the
licence for another year i.e. till 30th Novenmber 1970. On
29t h Novenber, 1971, respondent No. 2 Snt. Nanki M / Ml kan
addressed a letter to the conpany intimating ‘that the
agreenment for leave and |licence was due to expire on that
date and accordingly the period of the said licence was
renewed, yearly, fromtine totinme to time years on the
expiry of each termof licence i.e. on 30th Novenber, 1972
and 30th Novenber, 1972 and 30th Novenber, 1973. In the
nmeanwhi |l e, the State Legislature of Maharashtra enacted Act
No. 17 of 1973. The anendnent Act also nmade consequentia
changes to which we shall presently refer. Undoubtedly, the
Esso Standard Inc. was in occupation of the flat in question
as on 1st February, 1973 and thus acquired the status of a
tenant under s. 15A of the Act.

On 13th March. 1974. the Esso (Acqui si ti on of
Undertakings in India) Act, 1974 was brought into force. As
from that date. the Central Government by virtue of | sub-s.
(1) of s. 5 of the Act was deened to be the tenant of the
flat in question. On 9th April. 1975, respondent No. 2 Sm
Nanki M Ml kani sent a communication to the petitioner
affirmng the terns and conditions of the licence. Again, on
24t h March 1975, she addressed a letter confirm ng that she

had given the aforesaid flat to Esso Eastern Inc. in
Decermber 1968 on | eave and |icence basis and the petitoner
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being the successor intittle of that conpany had been
occupying the flat as licensee on the sane terns and

conditions. On 11th Septenber, 1980, the society passed a
resol ution calling upon the petitioner Corporation to vacate
the said prem ses and directing that respondent No. 2 Sm
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Nanki M Ml kani shoul d herself occupy the flat. Upon
failure of the Corporation to vacate the premses, the
society on 15th Septenber, 1980 filed an application under
s. 91(1) of the Maharashtra Co-operative Societies Act, 1960
before the 3rd Co-operative Court, Bombay for eviction of
the petitioner and its enployee. On 7th January, 1981
petitioner No. | permtted another enployee to occupy the
flat. The 3rd Co-operative Court, Bonmbay after consideration
of the evidence adduced by the parties, by its well-reasoned
judgrment dated 6th June, 1983 disnissed the clains of the
society holding inter alia that Esso Eastern Inc. was in
occupation of the flat in dispute under a subsisting |icence
as on 1st February, 1973 and thus got the protection
available to a licensee under s. |I5A of the Bonbay Rent Act
and the said protection could not be taken away nerely by
the society naking a claimfor eviction under s. 91(1) of
the Act. Aggrieved, the society went up in appeal to the
Mahar ashtra State Co-operative Appellate Court which by its
judgrment ‘dated 17th March, 19X4 allowed the appeal and
decreed the claimof the society requiring petitioner No. 1
Hi ndustan- Petrol eum Corporation Ltd. to vacate Flat No. 35
in Block No. 8 of the society building with a further
direction that respondent No. 2 Snt. Nanki M Ml kani shoul d
occupy the flat in question herself.. | hereupon, the
petitioner nmoved 'the  H gh Court under Art. 226 of the
Constitution for an appropriate wit, direction or order for
gquashing the inmpugned judgnment and order —passed by the
Maharashtra State Co-operative Appellate Court.
This petition mainly raises three questions. They are
[1] Wether the H ndustan Petroleum Corporation Linmted
being a successor-in-interest of the Esso Eastern Inc. the
licensee, was entitled to the protection of s. 15A of the
Bonbay Rents Hotel and Lodgi ng House Rates Control Act,
1947, introduced by the Maharashtra Act No. 17 of ' 1973,
having regard to the fact that the Esso Eastern Inc. was in
occupation of the flat in dispute under a subsisting |icence
as existing on 1lst February 1973 (2) Wether the Maharashtra
State operative Appellate Court was justified in holding
that a licence being purely personal. upOn acquisitiOn of
the Esso Eastern Inc. by the Central Government under the
Esso (Acquisition of Undertakings in India) Act, 1974, the
agreenent for |eave and |icence as existing on the appointed
day i.e. 13th March, 1974 under s. 2 (a) of that Act,  stood
extinguished and therefore the right acquired by Esso
PG NO 50
Eastern Inc. under s. 15A of the Bonbay Rent Act of being a
protected tenant in relation to the flat in question, could
not stand transferred to, or be vested in, the Centra
Government under s. 3 of the Acquisition Act. Was it /also
justified in holding that although the Esso Eastern Inc. was
deenmed to be a tenant of the disputed flat under s. 15A of
the Bonbay Rent Act, the Central CGovernnent could 'not be
deenmed to have beconme the tenant thereof under sub-s. (l) of
s. 5 of the Acquisition Act nerely because prior to the
enactment of s. | SA of the Bonbay Rent Act the premi ses were
held by Esso Eastern Inc. on an agreenent for |eave and
licence? (3) Wiether a claimfor ejectnent of an occupant
of a flat in a cooperative housing society having been |et
i nto possession of the prenises under an agreenent for |eave
and |icence executed between it and a nenber of the society,
by virtue of its enployee having becone a nom nal nenber
thereof, is a 'dispute touching the business of the society’
within the nmeaning of s. 9 (1) of the Act. In the view that
we take on the first two questions, thereis no need to
answer the third which is already covered by the decision of
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this Court in ON. Bhatnagar v. Snt. Rukibai Narsindas &
Os. . [ 1982] 3 SCR 681

The statutory provisions bearing on these questions are
set out below. The relevant provision in sub-s. [I] of s. 91
of the Act, prior to its amendnent, provided:

"91 (1) Notwi thstandi ng anything contained in any other
law for the tine being in force, any dispute touching the
parties to the dispute ..... to the Registrar if both the
parties thereto are one or other of the foll ow ng:

(a) a society

(b) a member, past menmber or a person claimng through a

menber .....
The definition of the term’landlord as contained in s.
5(3) of the Bonbay Rent Act was anmended to include in
respect of a licensee deened to be tenant by s. 15A, the
licenser who has given -such |licence’ . The expression
licensee’ as defined in sub-s.-(4A) thereof introduced by
the Amending Act, insofar as material, reads as foll ows:

"(4A) ' licensee’, in respect of any prem ses or any part
t hereof;, ‘means the person who is in . occupation of the pre-
PG NO 51

m ses or such part, as the case may be, under a subsisting
agreement for licence given for a licence fee or charge and
i ncludes any person in such occupation of any prem ses or
part thereof in /a building vesting in or leased to a
cooperative housing society registered orr deened to be
regi stered under the Maharashtra Cooperative Societies Act,
1960; but does not include a paying guest, a nenber of a
famly residing together, a person in the service or
enployment of the licensor etc; ....and the expressions
"l'icence", "licenser" and "prem ses given on |licence  shal
be construed accordingly."

Sub-s. (1) of s. 15A of the Bonmbay Rent, as introduced by
the Maharashtra Act No. 17 of 1973 provides:

"15A(1). Notwithstandi ng anything contained el sewhere in
this Act or anything contrary in any other law for the  time
being in force, or in any contract, where any person i's on
February 1. 1973 in occupation of any prem ses, or any part
thereof which is not less than a room as a licensee he
shall on that date be deenmed to have become, for the
pur poses of this Act, the tenant of the l|andlord, in respect
of the prem ses or part thereof, in his occupation."”

Sec. 28(1) of the Act insofar as naterial reads.

"28 (1). Notwithstandi ng anything contained in any 1aw
and notwithstanding that by reason of the  anpbunt of the
claimor for any other reason, the suit or proceeding would
not, but. for this provision be within its jurisdiction.

(a) in Geater Bonbay, the Court of Small Causes Bonbay,

[aa]

[ b]
shall have jurisdiction to entertain and try any -suit or
proceedi ng between a landlord and a tenant relating to the
recovery of rent or possession of any prem ses to which any
of the provisions of this Part apply ..... and to decide -any
application made under this Act and to deal with any claim
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or question arising out of this Act or any of its provisions
and .. no other court shall have jurisdiction to entertain
any such suit, proceeding or application or to deal wth
such claimor question.”

W nust then refer to the relevant provisions of the
Esso Eastern Inc. The avowed object and purpose of the Esso
(Acquisition of Undertakings in India) Act, 1974, as
refl ected in the long title is to provide for t he
acquisition and transfer of the right, title and interest of
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Esso Eastern Inc., the foreign conpany, in relationto its
undertakings in India with a viewto ensuring co-ordinated
di stribution and utilisation of petrol eum products
di stributed and narketed in India by Esso Eastern Inc. and
for mtters connected therewith or incidental thereto. The
preanble to the Act is in these terns:

"Whereas Esso Eastern Inc. a foreign conpany, is
carrying on, in India, the business of distributing and
mar keting petrol eum products manufactured by Esso Standard
Refining Conpany of India Limted and Lube India Linited,
and has, for that purpose, established places of business at
Bonbay and ot her places in India;

And whereas it is expedient in the public interest that
the undertakings, in India, of Esso Eastern Inc. should he
acquired in order to ensure that the ownership and contro
of the petrol eum products distributed and marketed in |India
by the said conpany are vested.in the State and thereby so
di stributed as best to subserve the conmon good;"

Section 3 of the Act provides:

"3. . Transfer and vesting in the Central Governnent of
t he undert akings of Essoin India--On the appointed day,
the right, title and interest of Esso, in relation to its
undertakings in India; shall stand transferred to and shal
stand in, the Central Governnent.

The Act received the assent of the Priesident on the 13th
March, 1974 and published on that day becane the appointed
day, as defined in s. 2(a) of the Act. Sub-s. ( 1) of s. 5
provi des:

"5. Central CGovernnent to be lessee or  tenant under
certain circunstances--(l) Were any property is held in
India by Esso under any |ease or under any right of tenancy
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the Central CGovernnent shall on and fromthe appointed day,
be deened to have becone the | essee or tenant, as the case
may be, in respect of such property as if the |ease or
tenancy in relation to such property had been granted to the
Central Governnent, and thereupon all the rights under such
| ease or tenancy shall be deenmed to have been transferred to
and vested in the Central Covernment."

Secti on 7(1) provides that, not wi-t hst andi ng anyt hi ng
contained in ss. 3 4 and 6, the Central Government may, if
it is satisfied that a Governnent conpany is wlling to
conply, or has conplied, with such terns and conditions as
t hat CGovernment nmay think fit to inpose direct, by

notification, that the right, title and interest and the
liabilities of Esso in relation to any undertaking in India
shall, instead of <continuing to vest in. the Centra
Governnment, vest in the Government conpany either on._the
date of the notification or on such earlier or later /date
(not being a date earlier than the appointed day) as nmay be
specified in the notification

The Act nakes provision that if there was any dispute
with regard to what is vested in the Central Government, the
proper forum was the Central Government for taking a
decision. Sec. 19 of the Act reads as under:

"19. Power to renmove difficulties--If any difficulty
arises in giving effect to the provisions of this Act, the
Central Covernment may, by order, not inconsistent with the
provisions of this Act. renove the difficulty;

Provided that no such order shall be made after the
expiry of a period of two years fromthe appointed day."

In exercise of the powers conferred by sub-s.(l) of s. 7 of
the Act, the Central Government, in the Mnistry of
Petrol eum & Chemicals issued a notification No. GSR 131(F.)
dated 14th March 1974. that on being satisfied that Esso
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Standard Refining Conpany of India Limted? a Governnent
conpany, is wlling to conply with the terns and India
i mposed by the Central Governnent, hereby directs that the
right, title and interest and the liabilities of Esso
Eastern Inc., inrelationto its undertakings in | ndia,
shall, instead of continuing to vest in the Centra

Government. vest, we.f. the 15th day of March, 1974, in
Esso St andard Ref i ni ng Conpany of I ndi a Limted.
I ndubitably. as on the appointed day i.e. 13th March, 1974
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under s. 2(a) of the Acquisition Act, the Esso Eastern Inc.
had acquired the status of a protected tenant under s. 15A
of the Bonbay Rent Act and the tenancy rights so acquired in
relation to the flat in question stood transferred to, and
becane vested in, the Central CGovernment. By virtue of the
aforesaid notification issued under s. 7(1) of the Act, the
rights of tenancy in the 13 flat in question instead of
continuing to vest in the Central Governnent becane vested
in Esso 'Standard Refining Conpany of India Limted, a
CGovernment of India undertaking, w.e.f. 15th March, 1974. It
is also necessary to nention that the Central Governnent
held, in the nane of the President, 74% of the equity share
capital of the Esso Standard Refining Conpany of India
Limted, which therefore becane a Governnment conpany as
defined by s. 617 of the Comnpanies Act, 1956.

On 12th July, 1974 the Conpany Law Board, in exercise of
the powers conferred by sub-ss. (1) and (2) of s. 396 of the
Conpanies Act, 1956, read with the notification of the
CGovernment of Indiain the Departnent of Conpany Affairs No.
GSR 443(E) dated 18t h Cctober, 1972, made Lube India Limted
a Esso Standard Refining conpany of I ndia Limted
(Amal ganmation) Oder, 1974. d. (3) of the said Oder
provided that as fromthe appointed day, the undertaking of
Lube India Limted shall stand transferred to, and vest in,
Esso Standard Refining Conpany of India Limted. As a result
of the amal gamati on of the two conpani es, the nane of Esso
Standard Refining Conpany of India Limted was changed to
H ndustan Petroleum Corporation Limted. It 1is ‘therefore
evident that petition No. 1 Hi ndustan Petrol eum Corporation
Limted, a Government of India undertaking, is a successor-
in-interest of Esso Eastern Inc. which acquired the status
of a deenmed tenant under s. |ISA of the Bombay Rent Act,
whi ch right devolved on the Central Governnent under s. 6(1)
of the Acquisition Act.

Upon these facts and the statutory provisions, the 3rd
Cooperative Court rightly concluded as under:

"Thus, it is clear that there was a subsisting |I|icence
in favour of opponent No. 3 as on 1.2.73. The definition
"Licensee’ as given in Section 5(4A) of the Rent’ Act
includes inter alia a person in occupation of prem ses of a
co-operative housing society.
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My findings on this issue are that the opponent 'No. 3
has a right to the prem ses against opponent No. 1  as
protected tenant under Section 15A of the Rent Act."

In dealing with the question, it observed:

"The Suprenme Court has clearly observed that t he
protection given to a licensee under a valid licence as on
1.2.73 under Act 17 of the anended Rent Act is available to
a licensee of any prem ses or any part thereof in a building
vesting in or |eased to a co-operative housing society.

This protection given to alicensee in the position
nentioned above cannot be taken away nmerely by the society
filing the case against the nmenber and occupant for reliefs
to the opponent nmenber. The provisions of t he t wo
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legislations are to be harnoniously interpreted and such
har moni ous interpretation is possible. In case the occupant
of a prem ses gets protection under s. 15A of the Rent Act
agai nst the nenber, the society can inplenent the provisions
of s. 2( 16) of the Maharashtra Co-operative Societies Act,
1960 by determining the rights of the nmenber and admitting a
new nmenber for the prem ses. Hence, ny finding on the second
part of the issue are that the rights of opponent No. 3
cannot be determined wthout determining the rights of
opponent No. | i.e. Nanki M Ml kani, a co-partner nenber in
the suit prem ses.”
In view of these findings, the 3rd Co-operative Court held
in favour of the petitioner corporation and dismssed the
claim for eviction filed by the society under s. 9( [I) of
the Act.

Curiously enough, while allow ng the appeal, the State
Appel | ate Court has observed as foll ows:

"One thing is clear that H ndustan Petrol eumtook over
the rights and liabilities of Esso Standard Eastern Co. W
would 1like to point out that |leave and |icence agreenent
confers only a personal right to occupy ...that right cannot
be transferred nor it  can be inherited by H ndust an
Petrol eum Corporation by ~virtue of the nerger of Esso
Conpany wi th Hi ndustan Petrol eum Corporation. Under these
circunstances it has to be noted that as soon as the Esso
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Standard Eastern Co. was taken over by Hi ndustan Petrol eum
Cor por ati on, the rights under the |eave and license
agreement came to anend ........ it cannot be said

that it (H ndustan Petrol eum Corporation) also took over the
rights of Esso Standard Eastern Co. to occupy the flat under
the |l eave and |icence agreenent.
Again it observed

" At P. 299 of the record there is a letter  dated
24.3.80 witten by respondent No:. 1 to the personal  adviser
of Hi ndustan Petrol eum Corporation Ltd. In the first para of
the said letter it is stated by respondent No. 1 that he has
given the suit that to Esso Standard Eastern  Inc. in
Decenber 1968 on | eave and |icence basis and that Hi ndustan
Petrol eum Corporation is the successor in title of the Esso
Conpany and that Hindustan Petroleum Corporation i's
occupying the said flat:

Probably in ignorance of this legal position, the

respondent No. | wote the above nentioned letter dated 24.
3.80 to Hindustan Petrol eum Corporation .... Even supposing
that respondent No. | intended that respondent No. 3 should

continue as a licensee after Esso Standard Eastern Co. was
taken over by respondent No. 3 it has to be noted that there
was no separate | eave and |icence agreenent with H ndustan
Petrol eum Corporation nanely. respondent No. 3. Even
assum ng for the sake of argument that respondent. No. |
i nt ended that the flat should be occupied on |eave and
licence basis by respondent No. 3 that |eave and licence
agreement was term nated by respondent No. | by the above
mentioned letter."

Further, it observed:

"However there is absolutely no evidence to show the
licence was renewed, at any tine. The evidence of the
wi t ness exam ned on behal f of respondent No. 2 clearly shows
that there was no renewal of the |eave and |icence agreenent

r espondent No. 3 the |eave and licence agr eenment

automatically cane to an end .. ... under t hese

circunstances we feel that the rights that were given under
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the leave and |I|icence agreement were not available to
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respondent No. 3"

Dr. Y.S. Chitale, learned counsel appearing for the
petitioners rightly contends that the findings reached by
the Appellate Court are manifestly erroneous and have caused
a grave mscarriage of justice. The finding that there was
no subsisting licence existing as on 1st February, 1973 to
attract the provisions of s. 15A of the Bonbay Rent Act in
the <case of the petitioner--Corporation is vitiated by its
failure to give effect to the adm ssion contained in the
letter dated 24th March, 1980 witten by respondent No. 2,
Sm. Nanki M WMl kani which is to the effect:

"I had given the above flat to the then Esso Standard
Inc. in Decenber 1968 on | eave and |icence basis. You as a
successor in title of that conpany have been occupying the
flat as licensee on the same terns and conditions.

As you and your predecessors in title are reputed
organi sation | had given the flat for your officers use in
the expectation that you will return the flat. when
require it for ny own use."

Besi des this letter, the | earned counsel for the petitioners
drew our-attention to a sheaf of |etters exchanged between
respondent No. 2 Snmt. Nanki ‘M WMl kani and the Hindustan
Petrol eum Corporation Ltd. showi ng that she accepted that
there was subsisting agreenent of |eave and licence as |ate
as 24th March, 1980 which nust be necessary inplication

give rise to the inference as to the existence of such a
Iicence between its predecessor Esso Eastern-lnc. as on 1st
February, 1973 which conferred onit the 'status of a
protected tenant wunder s. 15A-of  the Act. Indeed, the
correspondence shows that it was at the behest of respondent
No. 2 that every tinme on the expiry of a termof licence it
cane to be renewed fromyear to year till s 15A of the
Bonbay Rent Act was brought into force. ~Thereafter, the
predecessor-in-interest of the petitioner, corporation was
deened to be her tenant under s. 15A of the Bonbay Rent Act.
For instance, by letter dated 9th April, 1975 she wote to
the Hi ndustan Petrol eum Corporation Ltd. that the above flat
had been in its possession since Decenber 1, 1968. Again

by letter dated 15th Novenber, 1976, she wote to the

Corporation forwarding the original bill of the society in
support of her demand for payment of  enhanced taxes and
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charges. In view of these admi ssions nmade in these letters

and nore particularly in the letter dated 29th Novenber,
1971 to Esso Eastern Inc. which reads as under

"As the present agreenment of |eave and licence in regard
to above flat is due to expire on 30th Noverber, 1973 that
is tw years fromhence, you would like me to give you an
undertaking of renewal of this agreement to justify the
expendi ture being incurred by you now,"
the findings of the Appellate Court are clearly erroneous.
On the other hand, it stands proved that Esso Eastern Inc.
had acquired the status of deened tenant or protected
licensee under s. 15A of the Bonbay Rent Act as on 1st
February, 1973. The findings of the Appellate Court to the
contrary are therefore clearly erroneous. W are unable to
sustain the view taken by the Appellate’ Court in not giving
effect to sub-s. [1] of s. 5 which vested the tenancy rights
in relation to the flat in question on the Centra
CGovernment as from appointed day. While it is true that a
i cence being personal is not capable of being transferred;
there was no warrant for the assunption by the Appellate
Court that the |I|icence stood extinguished with t he
acquisition of the right, title and interest of Esso Eastern
Inc. wunder s. 3 of the Acquisition Act. That Act cane into
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force on 15th March, 1974 and in the neanwhile, the |icensee
Esso Eastern Inc. had already acquired the status of deened
tenant under s. 15A of the Bonbay Rent Act adnittedly, there
was a subsisting licence as on 1st February, 1973. The
Appel l ate Court has also failed to appreciate that the nane
of Esso Eastern Inc. was changed to Esso Eastern Inc. by a
Certificate of Amendnent dated/22nd Decenber, 1970 vide a
Resol ution passed by the Board of Directors of t he
Corporation on 15th Decenber, 1970. In view of all this,
the finding of the Appellate Court that the Hi ndustan
Petrol eum Corporation Ltd. was entitled to the protection of
s. 15A of the Bombay Rent Act clearly borders on traversity
and can hardly be sw ai ned.

The Appellate Court’ was clearly in error in not
appreciating that s. by 4. 3 of the Acquisition Act, the
right, title and interest of Esso Eastern Inc. in relation
to its undertakings in I'ndia, shall stand transferred to,
and shall. vest~ in, the Central Government as from the
appointed day i.e.as from 13th March. 1974. Under sub-s.
(I') of 's. 5 thereof, the Central = Government becane the
| essee or tenant, as the case may be. By sub-s. (2)
thereof, on the expiry of the term of any or tenancy
ref ereed to in sub-s. (1), such lease or tenancy shall, if
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so desired by the Central Governnent, be renewed on the sane
terns and conditions on which the | ease or tenancy was held
by Esso immediately before the appointed day. By a
notification issued on the next date, the right, title and
interest of the Central Government becane vested in Esso
Standard Refining Conpany of India Ltd., a CGovernnent
conpany, w.e.f. 15th March, 1974. Furthernore, by reason of
Lube India and Esso Standard Refining Conpany of India Ltd.
Amal gamati on Order, 1974 nade by the Conpany Law Board under
s. 396 [1] & (2) of the Conpanies Act, 1956, the undertaking
of Lube India Ltd. vested in Esso Standard Refining Conpany
of India Ltd. and i medi atel y upon-such transfer, the nane
of Esso Standard Refining Conpany of India Ltd,, 'stood
changed to Hi ndustan Petrol eum Corporation Ltd.

In the prenises, petitioner No.. 1 Hindustan Petroleum
Corporation Ltd. is clearly protected under s. 15A of the
Bonbay Rents, Hotel and Lodgi ng House Rates Control Act.
1947. In that view of the matter, we do not think it
necessary to deal wth the contention as regards the
applicability of s. 91 of the Mharashtra Cooperative
Societies Act, 1960. Al aspects arising out of t he
submi ssions as to the jurisdiction of the Registrar under
s. 91(1) of the Act have already been considered by this
Court on ON Bhatnagar’'s case and we reiterate the
principles |aid down therein.

In the result, the petition under Art. 226 of the
Constitution succeeds and is allowed. | he judgnent and
order passed by the Maharashtra State Co-operative Appellate
Court dated June 6, 1983 allowing the claim of respondent
No. 1 Shyam Co- operative Housing Society for eviction of the
petitioners as also the proceedings initiated by it under s.
91 of the Maharashtra Co-operative Societies Act. 1960 are
guashed.

Y. Lal Petition all owed.




