http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 4
PETI TI ONER
COW SSI ONER OF SALES TAX, U. P.
Vs.
RESPONDENT:

RAI BHARAT DAS & BRCS

DATE OF JUDGVENT30/ 08/ 1988

BENCH
MUKHARII, SABYASACH (J)

BENCH

MUKHARJI, SABYASACH (J)

KANI A, M H.

Cl TATI ON

1989 AIR. 315 1988 SCR Supl. (2) 685
1989 SCC (1) 143 JT 1988 (4) 3

1988 SCALE  (2) 1073

ACT:

Central Sales Tax Act, 1956: s. 2(h)--Packing expenses
incurred on putting the goods in deliverable state-Wether
could be included in sale price-Wether exigible to tax.

HEADNOTE:

Section 2(h) of the Central Sales Tax  Act, 1956
contenpl ates sale price as the consideration for the sale of
any goods, inclusive of any sum charged for anything done by
the dealer in respect of the goods at the time of or before
the delivery thereof, other than cost of freight or delivery
and cash di scount.

The assessee carried on the business of mning and sale
of silica sand. The sales tax authorities sought to | evy tax
on the packing charges that he had received from the
purchasers. The Tribunal found that there was an inplied
agreement for sending silica in gunny bags, that the
expenses on packing were incurred in order to put the goods
in deliverable state prior to the delivery, that  these
expenses were rightly included in the sale price and hence
exigible to tax.

The High Court came to the conclusion that since the
Tri bunal had not recorded the finding that there was inplied
agreement to sell the gunny bags by the assessee to its
custonmers, the packing charges were nmentioned and not / cost
of gunny bags and since the price of goods and the  packing
charges were separately charged the said charges coul d not
be included in the sale price paid by the purchasers to the
assessee.

Al'l ow ng the appeal by special |eave,

HELD : The High Court was in error in the view it took.
[ 689B]

Whether there is an inplied agreement to sell packing
material along with the product contained therein is a pure
guestion of fact depending upon the circunstances of each
case. In the instant case the Tribunal found that the
packing in the gunny bags was done by the dealer in respect
of the goods at the tine of or before the delivery thereof,
that it was done at the request of buyers as it was a
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directions for the quality of packing. In view of these
facts found by the Tribunal, which nust be taken to be
conclusive, it could not be said that the parties did not
intend to sell or buy the gunny bags. [687E-QG

In view of the definition of s. 2(h) of the Act,
anything which was integral part including any sum charged
for anything done by the dealer in respect of the goods, my
form part but anything supplied separately pursuant to a
separate order, directions or specifications to t he
purchaser could not formpart of the sale price. In the
instant case the packing was done in order to putting the
goods in deliverable state and incidental to the sane. Such
packi ng charges, therefore, could be included. The nere fact
that price of silica was shown separately and the cost of
packi ng was al so shown separately nakes no difference to the
assessnent of sales tax. [688D, F-QJ

Conmm ssioner of Taxes, Assamyv. Prabhat Mrketing Co.
Ltd., 19 STC 84 and Jamanu Flour ,e Gl MII (P) Ltd. wv.
State of Bihar, 65 STC 462 applied.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: Civil Appeal No. 2456 of
1986.

From the Judgnent and Order dated 12.7. 1982 of the
Al | ahabad Hi gh Court in Sales Tax Revision No. 42 of 1982.

S.C Manchanda' and Ashok K. ~Srivastava for t he
Appel | ant .

The Judgrment of the Court was delivered by

SABYASACH MUKHARIJI ;- J. This is an appeal hy leave from
the judgnent and order of the H gh Court of Al'l ahabad, dated
12th July, 1982. The decision was rendered-in a revision by
the assessee which was directed against the order 'of the
Sal es Tax Tribunal. The year involved is the assessnent year
1974-75.

The assessee carried on the business of mning and sale
of silica sand. The question was whether the sales 'tax could
be <charged fromthe assessee in respect of packing charges
received by the assessee fromthe purchaser. The sales tax
authorities as well as the Tribunal held that the assessee

was liable to pay sales tax on the packing charges that™ he
had received fromthe purchaser. Fromthe facts found by the
Tribunal it appears that there was a contract for~ packing
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the silica sand in gunny bags and packi ng charges had been
realised on the basis of m. tons though these were
separately shown and were added up with the price of. the
silica sand and on the total sales tax was charged.

Section 2(h) of the Central Sales Tax Act, 1956
(hereinafter call ed ‘the Act’) provide as fol | ows:
"sale price" neans the anobunt payable to a dealer as
consideration for the sale of any goods, less any sum

al  owed as cash di scount according to the practice normally’
prevailing the trade, but inclusive of any sum charged for
anything done by the dealer in respect of the goods at the
time of or before the delivery thereof other than the cost
of freight or delivery or the cost of installation in cases
where such cost is separately charged. "

The tribunal categorically found that there was a
contract for packing the silica sand in sound gunny bags,
hence, held that there was an inplied agreenment for sending
silica in gunny bags though these could be sent |oose in
wagons. As nentioned herei nbefore, Section 2(h) contenpl ates
sale price as the consideration for the sale of any goods
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unl ess any sumallowed as cash discount according to the
practice prevailing in the trade, but inclusive of any sum
charged for anything done by the dealer in respect of the
goods at the tine before the delivery thereof other than the
cost of freight or delivery or the cost of installation in
cases where such cost is separately charged. Hence, the
short question is whether the price was charged for anything
thing done in respect of the goods at the tinme of or before
the delivery thereof.

The Tribunal also found that packing was done at the
request of the buyer and that it was a convenient node of
delivery. The buyers had given directions for the quality of
packing and it appears fromthe order formthis always done
in respect of the goods for putting these in deliverable
state and so the packing charges, according to t he
Tribunal ,are exigible totax in this case. The-Tribunal
clearly came to the conclusion that all the these expenses
were incurred inorder to put the goods in deliverable state
prior to their delivery. As per the agreenent these expenses
were rightly included in the sale price and it could not be
said that these were not part of the sale price. Hence the
Tri bunal held that the tax was rightly |levied under the Act
on the sale price so conputed.
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The High Court cane to the conclusion that the Tribuna
had not recorded the finding that there was an inplied
agreement to sell the gunny bags by the assessee to its
customers. Packi ng charges were mentioned and not
the cost of gunny bags. Packing charges for each netric ton
obvi ously include | abour charges. In view of the fact that
the price of goods and the packing charges were separately
charged, the High Court cane- to the conclusion ‘that the
packi ng charges could not be includedin the sale price paid
by the purchasers to the assessee. That is inpugned in this
appeal

We are of the opinion, in view of the facts found by the
Tribunal which nust be taken to be conclusive, and’ in the
light of Section 2(h) of the Act, the Hgh Court was in
error. In the facts of this case such packing charges’ could
be included. There was an agreenent to sell the gunny bags,
as found by the Tribunal. The price of silica was shown
separately and the cost of packing was al so shown
separately. In view of the definition of Section 2(h) of the
Act, anything which was an integral part included any -sum
charged for anything done by the dealer in respect of the
goods, may form part but anything supplied separately
pursuant to a separate order, directions or specifications
to the purchaser could not formpart of the sale price of
the gunny bags. This was done in order to putting them in
deliverabl e state and incidental to the sane.

In a slightly different state of facts this  question
cane before this Court in Conmissioner of Taxes, Assam V.
Prabhat Marketing Co. Ltd., 19 STC 84. There, the respondent
sol d hydrogenated oil which was exenpt from sal es tax under
the Assam Sal es Tax Act, 1947. The question was whether the
value of the containers in which hydrogenated oil was sold
could be assessed to sales tax under the Act. The Hi gh Court
hel d that the value of the containers was not assessable to
sales tax unless separate price had been charged for the
containers. On an appeal this Court held that the value of
the containers was assessable to sales tax under the said
Act if there was an express or inplied agreenent for the
sal e of such containers and the nmere fact that the price of
the containers was not separately fixed, made no difference
to the assessnent of sales tax. This Court, however, cane to
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the conclusion that where there was an agreenent to sel
packing material is a pure question of fact depending upon
the circunstances of each case

In this case this Court asked the question that the
sales tax authorities had to address thensel ves the question
whet her the parties having regard to the circunstances of
the case, intended to sell or buy packing material and
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whet her the subject-matter in the context of sale, was only
an exenpted article or packing material did not formpart of
the bargain at all

In that being the principle and the fact that here
packing in the gunny bags was done by the dealer in respect
of the goods at the tine of or before the delivery, in our
opi nion, the High Court was in error in the view it took
This Court had to consider again this aspect of the matter
in Jamana Flour &Gl Mlls (P) Ltd. v. State of Bihar, 65
STC 462.  There this Court held that whether there was an
inplied agreenent to sell packing material along with the
products ‘contai ned therein, i's a question of fact.

In view of the principles enunciated in these two
deci si ons, though the facts were different, and on the basis
of the conclusive findings recorded by the Tribunal that
there was a contract for packing the silica in sound gunny
bags, the cost of 'packing materials had been realised, we
are clearly of the opinion that the H gh Court was in error

In the aforesaid facts and circunstances of the case the
judgrment and order of the Hi gh Court are set aside and the
order of the Tribunal is restored. There will, however, be
no order as to costs.

P.S. S Appeal - al | owed.




