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PETI TI ONER
MUNI Cl PAL CORPCRATI ON OF GREATER BQOVBAY & CORS

Vs.

RESPONDENT:
MRS. KALPANA SADHU KAMBLE & ORS

DATE OF JUDGVENT30/ 08/ 1988

BENCH

VENKATARAM AH, E. S. (J)
BENCH

VENKATARAM AH, E. S. (J)
QiHA, N.D. (J)

Cl TATI ON
1988 SCR Supl. (2) 679 JT 1988 (3) 610
1988 SCALE (2)546

ACT:

Cvil Services: Minicipal Corporation of G eater Bonbay-
- Resolution No. 567 dated 12.9.1975-- Reservation of posts
for back- ward cl asses-Hel d, applicable only prospectively--
Service conditions /of enployees cannot be nodified and
ri ghts acquired taken away except under a valid | aw.

HEADNOTE:

The Governnent of Maharashtra passed a resolution on
23.5.1974 providing for reservation for certain section of
backward classes at the stage of promotion in the | service
under the State. The appel llant- Corporation adopted that
reservation policy in its Resolution No. 567 dat ed
12.9.1975. That resolution, however, could not be brought
into force inmediately. The Corporation passed Resolution
No. 1652 on 4.3.1977 making the Resolution No. 5677
applicable with effect from23.5.1974.

Respondent No. 1, who bel onged to one of the backward
cl asses, was promoted to the higher post on 21.3.1977 in
pursuance of the said resolution. She instituted a wit
petition in the H gh Court seeking a direction to the
appel l ant Corporation to promote her wth effect from
23.5.1974, which was accepted by the Single Judge. An appea
therefromwas di sm ssed by the Division Bench

In this appeal by special leave it was contended. for
the appellant Corporation: (i) that the Hi gh  Court’ was
wong inissuing direction to pronote the first respondent
with effect from 23.5.1974 since that would have the effect
of disturbing the pronotions nade between23.5.1974 and
21.3.1977, and (ii)that in any event the pronotions made
prior to 12.9.1975 could not be disturbed and that the first
respondent could not be pronoted froma date earlier than
1.9.1975.

Modi fying the wit issued by the High Court,

HELD: The 1st respondent shall be deened to have bee
promoted with effect from 12.9. 1975 and not from 23.5. 1974,
as directed by the H gh Court. [684C- D

PG NO 679
PG NO 680

The Covernment Resolution dated 23.5.1974 did not cone
into force as far as the services under the Corporation were
concerned on the date on which it was passed by the
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Government. It could only conme into effect after the
Corporation passed its resolution on 12.9.1975. Wen once
the Corporation passed the resolution dated 12.9.1975 any
pronoti on made thereafter in the services of the Corporation
could only be made subject to the reservation policy adopted
by the Corporation. [683B-(C

The nmere fact that there was sone delay in the
collection of statistics and other particul ars necessary for
giving effect to the resolution dated 12.9.1975 could not
have the effect of denying the benefit of the reservation to
the enployees belonging to the backward classes concerned
with effect from 12.9.1975. [683D

Though service conditions of enployees could be nodified
retrospectively, no nodification which would have the effect
of depriving them of  their vested rights can be nmade
retrospectively except wunder a valid law. No such law is
pl aced before the Courtin the instant case. The seniority
of the enployees who had been, |awfully pronoted between
23.5.1974  and 12.9.1975, therefore, cannot be disturbed.
[684B- C]

JUDGVENT:

ClVIL APPELLATE JURI SDI TCTI ON: Givil /Appeal No. 2616 of
1983.

From the Judgnent and Order dated  20.12.1982 of the
Bonbay Hi gh Court in Appeal No. 709 of 1982.

V. A Bobde and D. N. Mshra, Adv. for the Appellants.

R F. Nariman and P.H. Parekh, Advs. for the Respondents.

The foll owi ng Judgnent of the Court was delivered by

VENKATARAM AH, J. The Muni ci pal Corporation of  Geater
Bonbay (hereinafter referred to as ‘the Corporation’) and
sone its officers have filed this appeal by special ' |eave
agai nst the Judgnent and Order dated 20.12.1982 passed in
Appeal No. 709 of 1982 on the file of the Hi gh Court of

PG NO 681
Bonbay affirmng the Judgnent dated 23.11.1982 of the
learned Single judge in Wit Petition No. 579 of 1981 in
which the Ilearned Single Judge had issued a-~wit “in the
nature of mandanus directing the Corporation to- inplenent
its Resolution No. 567 dated 12.4.1975 directing reservation
of certain vacancies while naking pronotions from a | ower
cadre to a higher cadre for the enpl oyees of the Corporation
belonging to certain sections of backward classes with
effect from 23.5.1974.

The Covernment of Maharashtra passed a resolution on
23.5.1974 providing for reservation for certain sections of
backward classes at the stage of pronmption in the services
under the State. Under that resolution the Governnent
provided that in Class I, Cass Il and Class Il “posts in
which the element of direct recruitnment did not exceed 50
per cent where pronotion was to be made on the basis of
seniority subject to fitness, 13 per cent of vacancies
should be reserved for the Scheduled Castes and t he
Schedul ed Castes converts into Budhism 7 per cent for the
Schedul ed Tribes including those |Iiving outside the
specified areas and 4 per cent for Denotified Tribes and
Nomadic Tribes. In order to inplenent the above scheme the
Government directed the rmaintenance of a roster of 50
vacancies in which S 1. Nos. 1,9,17,25,33,41 and 49 were to
be reserved for the Schedul ed Castes and the Schedul ed
Castes converts into Budhism Sl Nos. 2, 16 and 30 were to
be reserved for the Schedul ed Tribes including those 1iving
outside the specified areas and SI. Nos. 3 and 28 were to be
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reserved for Denotified Tribes and Nomadic Tribes. The State
CGovernment’s resolution was not applicable to the services
under the Corporation on its own force. The Corporation

therefore, passed the Resolution bearing No. 567 dated 12.9.
1975 which read as foll ows:

"That in partial nodification of the orders passed under
the Corporation Resolution No. 364 dated the 11th August,
1966 sanction be given to the policy, regarding reservation
of posts for Backward Community as adopted by the Governnent
of Maharashtra and explained in the letter, being adopted by
the Corporation and reservation of posts being made in the
matter of direct recruitnment except those filled in by the
Cor poration and other individual specified posts of officers
whose nunber in any category is not nore than three as well
as in pronotion posts, as proposed and the Comnm ssioner be
aut horised to informthe CGovernnent accordingly."

(enphasi s added)
PG NO 682

Al t hough the above resol uti on was passed on 12.9. 1975
it was not-brought into force imediately as it is alleged
that the Corporation had to collect statistics to ascertain
t he nunber of vacancies that were available at t he
pronot i onal stage since 23.5. 1974. The Cor por ati on
passed another resolution being Resolution No. 1652 on
4.3.1977 which read as foll ows:

"That in nodification of the orders passed under the
Corporation Resolution No. 567 dated the 12th Septenber
1975, sanction be given to the policy regarding reservation
of posts for Backward Classesin the matter of direct
recruitment and at the stage of promption, as adopted by
the Government of Mharashtra wunder their ~Resolutions,
General Adm nistration Departnent No. BCC 1972- ECR/J dated
the 23rd My, 1974 . ... ... .. ... ... .. So far ‘as it
relates to reservation of the posts in the matter of
promotion for certain sections of the Backward  classes
bei ng given from the date of ~passing of CGover nment
Resol ution dated the 23rd May, 1974 referred to above, as
proposed; ............... "

Pursuant to the said resolution Respondent No. 1 Ms.
Kal pana  Sadhu Kanbl e, who bel onged to one of the backward
cl asses, was pronoted fromthe cadre of Assistant Teacher to
the higher post of Deputy Head Mstress on 2 1.3. 1977.
Feeling aggrieved by the Corporation giving effect to her
promotion wth effect from, 23.5.1974, not on which date
the Governnent resolution was passed? she ~instituted Wit
Petition No. 579 of 1981 on the file of the High Court of
Bonbay requesting the High Court to issue a direction to the
Corporation to pronote her with effect from 23.5.1974.  The
| earned Single Judge, who heard the case, issued a wit as
prayed for. Against the judgnent of the |learned Single Judge
the Corporation went up in appeal before the Division Bench
of the Hgh Court in Appeal No. 709 of 1982 which was
di smssed at the stage of prelimnary hearing. This ' appea
by special leave is filed against the judgnent of the
Di vi sion Bench of the Hi gh Court.

It is urged on behalf of the Corporation (i) that the
H gh Court. was wong inissuing a direction to the
Corporation to pronmote the 1st respondent with effect from
23.5.1974 since the direction would have the effect of
di sturbing the pronotions made between 23.5.1974 and2l.3.
1977, on which date the 1st respondent was actually pronoted
and (ii) that in any event the pronbtions nmde prior to
12. 4. 1975, on which date the Corporation passed t he

PG NO 683

resolution giving effect to the Governnent resolution dated
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23.5. 1474, could not be disturbed and that A the 1st
respondent could not be pronpbted froma date earlier than
12.9.1975.

It is not in dispute that the Governnent resolution dated
23.5. 1974 did not cone into force as far as the services under
the Corporation were concerned on the date on which it was passed
by the Governnent. It could only come-into effect after the
Corporation passed its resolution on 12.9. 1975. Wien once the
Corporation passed the resolution dated 12.9. 1975 any pronotion
made thereafter in the services of the Corporation could only be
made subj ect to the reservation policy adopted by t he
Corporation. No doubt, the Corporation took some time to give
effect to the said resolution and it gave effect to it in the
case of the 1st respondent and others only after it passed its
resolution dated 4.3.-1977. The mere fact that there was sone
delay in the collectionof statistics and other particulars
necessary for giving effect to the resolution dated 12.9. 1975
could not have the effect of denying the benefit of the
reservation to the enployees belonging to the backward classes
concerned with effect from12.9. 1975. W are, therefore, of
opi nion that all promotions made subsequent to 12.9. 1975 in the
services of the Corporation would be subject to the reservation
pol i cy adopted by the Corporation on 12.9. 1975.

The next question -is whether the " 1st respondent is
entitled to claimthat her pronption should be treated as
one made on 33.5. 1973 when the Governnent passed the
resolution and that she shoul d be accorded -seniority over
and above those pronoted between 23.5. 1974 and 12.9. 1975.
It is no doubt true that in the resolution of t he
Corporation dated 12.9.1975 it is proposed to give effect to
the policy of reservation with effect from23.5. 1974 but
t he said resolution cannot have any effect  on t he
pronoti ons which had al ready been nade by 23.5.1974 because
those promotions had been nade in accordance wth the
prevailing rules and were not made subject to any future
resol ution which the Corporation would nake. |[n the
circunstances, it would be wholly unjust to disturb the
pronoti ons made prior to 12.9.1975 only because the
Governnment had passed the resolution on 23.5. 1974 and the
Corporation had passed the resolution-on 12.9.1975 to give
effect to the policy of reservation adopted by it wth
effect from 23.5. 1974. It is true that the Corporation
cannot ordinarily take a place which will be inconsistent
with its own resolution by which it proposed to give effect
to the policy of reservation with effect from 23.5.1974. But
having regard to the fact that a |arge nunber of -innocent

PG NO 684
enpl oyees | oyees who had been lawfully pronoted between
23.5.1974 to 12.9.1975 would be affected prejudicially, if
retrospective effect is given to the resolution of the
Corporation with effect from23.5. 1974, we feel ~-that it
would be wunjust to issue a direction to review al
promoti ons made between 23.5. 1974 and 12.9. 1975. The
rights acquired by them cannot be taken away nerely by the
passing of a resolution as it has been done in this case.
Wiile it may be true that service conditions of enployees
may be nodified retrospectively, no nodification which would
have the effect of depriving themof their vested rights can
be made retrospectively except under a valid law. No such
law is placed before us in this case. The seniority of those
who had been pronoted during that period cannot also be
di sturbed. In the circunstances the wit issued by the High
Court has to be nodified by directing the Corporation to
give effect to the pronotion of the 1st respondent from
12.9.1975. The 1st respondent shall, therefore, be deened to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

have been pronoted with effect from 12.9.1975 and not from
23.5.1974 as directed by the Hi gh Court.

The appeal is allowed to the above extent. There will,
however, be no order as to costs.

P.S. S Appeal al | owed.




