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ACT:
I Indian |nconme Tax Act, 1922 (Act Xl of 1922), s. 34-
Assessnent set aside owing to Indian Finance Act of 1939 not
being in force during the assessnent year-I|ndi an Fi nance Act
of 1939 brought into force retrospectively by Bi har
Regul ation IV of 1942-Fresh notice under s. 34 issued-
VWet her such fresh noticevalid.

HEADNOTE:

The appellant in this appeal had been assessed to |Incone Tax
which was reduced on appeal but that assessment was set
aside by the Income Tax Appellate Tribunal on the ground
that the Indian Finance Act of 1939 was not in force during
the assessnment year in Chota Nagpur. On a reference by the
Tribunal the Hi gh Court con-firmed the setting aside of this
assessment . By the pronul gation of Bihar Regul ation’'|V. of
1942 by the CGovernor of Bihar (which was assented to by the
CGovernor-Ceneral) the Indian Finance Act of 1939 was brought
into force in Chota Nagpur retrospectively as fromthe 30th
March 1939. On the 8th February 1944 the |Incone Tax O ficer
passed an order in pursuance of which a fresh  notice was
i ssued wunder s. 34 which resulted in the assessnent of / the
appel l ant to incone tax. The question for determnation in
this appeal was whether the notice under s. 34 was validly
i ssued.

Held (i) that for the purposes of s. 34 of° the Act the
income, profits or gains sought to be  assessed wer e
chargeabl e to income tax according to the schene of the Act
and the provisions of ss. 3 and 4 of the Act;

(ii) that it was a case of chargeable incone escaping
assessment within the neaning of s. 34 and was not a case of
mere non-assessnent of income tax because the earlier
assessment proceedings in the present case had in fact been
taken but failed to result in a valid assessnent owing to
some |acuna which was not attributable to the assessing
aut horities.

C.1.T., Bonbay v. Sir Mahoned Yusuf Isnmail ([1944] 12
I.T.R 8), Fazal Dhalav. CI.T., B. & O ([1944] 12 |1.T.R
341), Baghavalu Naidu & Sons v. C.I.T., Madras ([1945] 13
I.T.R 194), Raja Benoy Kunmar Sahas Boy v. C1.T., West
Bengal ([1953] 24 I.T.R 70), Chatturamv. C/I.T., Bihar
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([1947] F.C.R 116), Witney v. Comm ssioners of Inland
Revenue ([1926] A.C. 37), C I.T. Bonbay & Aden v. Khenthand
Randas ([1938] 6 |.T.R 414 at 428), Sir Rajendranath
Mukherjee v. CI1.T., Bengal ([1934] 2 |.T.R 71), WMadan
Mohan Lal v. C1.T., Punjab ([1935] 3 I.T.R 438), CI.T.,
Bonbay v. Pirojbai N Contractor ([1937] 5 I1.T.R 338),
Kunwar -
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Bi shwanath Singh v. CI1.T., CP. ([1942] 10 I.T.R
Raja Bahadur Kamakshya Narain Singh v. C1.T. B. & 0.
([1946] 14 1.T.R 683) and Chatturamv. C.1.T., B
([1946] 14 1.T.R 695), referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 38 of 1954.
Appeal fromthe Judgnent and Decree dated the 14th day of
March 1951 ~of the High Court of Judicature at Patna in
MJ.C. No. 230 of 1949.
Mahabi r-Prasad, Advocate-General for the State of Bihar (R
J. Bahadur and S. P. Varma, with him), for the appellant.
C. K. Daphtary, Solicitor-Ceneral for India (Porus A
Mehta and P. O Gokhale, with hin), for the respondent.
1955. April 18. The Judgnent of the Court was delivered by
JAGANNADHADAS /J. - This is an appeal by the assessee on |eave
granted under section 66-A of the Indian |ncone-Tax Act.
The assessee' by name Chatturam HorilramLtd., who is the
appel lant before us, is a private linmited conpany carrying
on in Chota Nagpur the business of exporting mca for sale
to foreign countries. ~The assessnent in-question is for the
year 1939-40 and the accounting year is the  cal endar year
1938. These proceedings wereinitiated on a notice issued
to the assessee under section 34-of the Indian |Income-tax
Act, 1922, (Act Xl of 1922) (hereinafter referred to as the

Act). It is the applicability of this section to the facts
of this case that is the sole matter for consideration in
this appeal. The circunstances under which the  above

mentioned notice under section 34 was issued are as follows.
The appellant had previously been assessed to tax ‘on. an
incone of Rs. 1,09,200 for the sane year ~ 1939-40. by ‘an
order dated the 22nd Decenber, 1939, which was reduced on
appeal by Rs. 31,315. That assessnment was set aside by the
I ncome- Tax Appellate Tribunal on the 28th March, = 1942, on
the ground that the Indian Finance Act of 1939 was not -in
force during
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the assessnent year 1939-40 in Chota Nagpur, which was a
partially-excluded area. On a reference by the Tribunal at
the instance of the Incone-tax authorities, the Hi gh Court
of Patna agreed with this view and pronounced on the 30th
Septenber, 1943, its judgnment confirming the setting aside
of the assessnent. Meanwhil e, the CGovernor of Bi har
promul gat ed Bi har Regul ation 1V of 1942, Which was assented
to by the Governor-General on the 30th June, 1942. By this
Regul ation, the Indian Finance Act of 1939 (along wth
Fi nance Acts of other years with which we are not concerned)
was brought into force in Chota Nagpur retrospectively as
from the 30th March 1939. The relevant portion of the
Regul ation was in the follow ng terns.

"The I ndi an Finance Act, 1939, shall be deened to have cone
into force in the area to which this Regul ati on extends on
the 30th day of March, 1939". On the 8th February, 1944,
the I ncone-tax Officer passed an order as foll ows:

"Due to recent judgment of the Hi gh Court the assessnent
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under section 23(3) stands cancelled and with it the notice
under section 34 issued in this case becomes ineffective and
is withdrawmn. Assessee derives incone frommca mning and
dealing, noneylending, mning rents and non-agricultura

sources of zam ndary, and this has escaped assessment in its
entirety. I ssue notice wunder section 22(2) read wth
section 34 again to file a return of income in the
prescribed formand within the prescribed tinme, and inform
the assessee that the original notice under section 34 has
been cancel | ed".

It may be nentioned, in passing, that the notice under
section 34 which is referred to in the above order as having
beconme i neffective and as, therefore, withdrawmm was a prior
one which was issued on the 8th July, 1941, i.e., during the
pendency of the assessee’s appeal relating to the earlier
assessment before the Income-tax Appellate Tribunal. It is
not quite clear fromthe record in what circunstances 'that
notice cane to be issued. But it |ooks probable that it
relates to certain itens appearing in the accounts as

293
cash-credits to the tune of four |akhs which, as will appear
presently, were treated in the later proceedings as

conceal ed i nconme in the absence of any proper explanation by
the assessee. This prior notice under section 34, having
been w thdrawn, has no bearing on the question at issue
before wus in this appeal and has not been relied on by
ei ther side. In pursuance of the -order dated the 8th
February, 1944, quoted above, a fresh notice under section
34 of the ‘Act was issued to the appellant on the, 12th
February, 1944. The -income of the  assessee-conpany was
thereupon determined at a sumof Rs. 4,86,351, which on
appeal to the Assistant Conm ssioner, was reduced by Rs.
11,187. Qut of this anmount a sumof Rs. 4,04,618 related to
two itens of cash-credits appearing in the name of the
partners of the Conpany which in the absence of any
satisfactory explanation, was treated by the Incone-tax
authorities as secreted profits of the Conpany. Before the
I ncome-tax Appellate Tribunal two points were /'raised. (1)
Whet her the notice dated the 12th February, = 1944, ' under
section 34 of the Act was validly-issued. (2) Wether the
Income tax authorities were right in holding that the cash-
credit itens were secret profits. Both the points  were
deci ded agai nst the assessee. On the assessee’s application
to refer both the points for the decision of the H gh Court,
the Tribunal declined to nmake a reference as regards the
second point but referred the first for the opinion of ~ the
Court in the follow ng termns:

"Whet her in the circunmstances of the case, the notice issued
on 12-2-1944 under section 34 of the Indian | ncome-tax Act
was validly issued for the assessment year 1939-40?"

The question was answered agai nst the assessee by the High
Court and hence this appeal before us. The assessee
attempted to reopen the second question relating to secret
profits before the Hgh Court but the |earned Judges
declined to allow it to be canvassed, since the Tribunal did
not refer the question to them W are, t her ef or e,
concerned in this appeal only with the question relating to
the validity of the notice
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issued on the 12th February, 1944, under section 34 of the
Act . It is obvious that if this notice is found to be

invalid the assessee would get relief for the entire anount
i ncl udi ng the amount of secret profits.

The answer to the question which arises for consideration in
this appeal depends on a correct appreciation of the
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requirenents of section 34 of the Act. Now, it has to be
nentioned that section 34 of the Act as it originally stood
in the Act of 1922, was anmended by Act VII of 1939 and this
was in turn anended by Act XLVIII of 1948. At the relevant

date, i.e., for the assessment year 1939-40, section 34 (1)
as amended by Act VIl of 1939 (and before its anendment in
1948) was in force. It was as foll ows:

“I'f in consequence of definite information which has cone
into his possession the Income-tax Oficer discovers that
income, profits or gains chargeable to income-tax have
escaped assessnent in any year, (or have been under-
assessed, or have been assessed at too low a rate, or have
been the subject of excessive relief under this Act) the
I ncome-tax O ficer may, (in any case in which be has reason
to believe that the assessee has concealed the particulars
of hi s i ncome or . deliberately furni shed i naccurate
particul ars-thereof, at any tinme within eight years and) in
any other case at any tinme within four years of the end, of
that year, ~serve on the person liable to pay tax on such
income, profits or gains, or, in the case of a company, on
the principal officer thereof, a notice containing all or
any of the requirenents which may be included in a notice
under sub-section (2) of section 22, and nmay proceed to
assess or re-assess such incone, profits or gains and the
provisions /of “this Act shall, sofar as may be, apply
accordingly as' if the notice were a notice issued under that
sub-section".

Oritting fromthe above sub-section those portions which are
i napplicable to the facts of the present case -nmarked out
wi thin brackets-it may be seen that the facts which require
to be established for the validity of the notice under this
sub-section are (I’ the incone, profits or gains sought to
be assessed should be chargeable to inconme-tax and have
escaped assess-
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ment in any year, and (2) the Inconme-tax O ficer should have
di scovered it in consequence of definite information which
has cone into his possession. The contention of the learned
counsel for the appellant is that, with reference to the
facts of this case, none of these conditions can be said to
have been satisfied. It is urged that the-incone sought ‘to
be assessed wunder these proceedings was not, as a fact,
chargeabl e to i ncome-tax during the assessment year 1939-40.
It is said that in any case there can be no question of the
i ncome having escaped assessment because, as a fact, the
i ncome-tax authorities did proceed to assess the income and
t hat what happened is that the pr.oceedi ngs became
i nfructuous by reason of the Hi gh Court | having. pronounced
them to be void. It is also contended that there is no
guestion of discovery of any relevant fact or /information,
because the non-assessnment of the inconme of ‘the assessee for
the period in question was in spite of all the information
rel ating to the incone of the assessee ' having been
previously furnished and being in the possession of the
Income-tax O ficer as would appear fromthe order of the
Oficer dated the 22nd Decenber, 1939. It is convenient to
deal with this last objection in the first instance.

It may be true that all the information relating to the
rel evant income of the assessee which is now sought to be
taxed was in the possession of the Incone-tax Oficer in the
year 1939 itself when the return was submtted in conpliance
with the notice under section 22(2) of the Act then issued.
But what was required under section 34(1) was not nerely
fresh information as to the inconme that escaped assessnent
but information as to the fact of escapement from assessnent
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of the chargeable income. 1In the present case the incone-
tax authorities proceeded to assess the appellant in the
normal way during the assessnent year 1939-40 itself. Those
proceedi ngs became infructuous, by virtue of the decision of
the Income-tax Appellate Tribunal and the decision of the
High Court confirmng it, which disclosed that the Indian
Fi nance Act of 1939 was not in operation in
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the relevant area at the relevant period and that in the
absence thereof no valid assessment could be nmde. The

fact, therefore, that the income of the appellant for the
rel evant year remained without any valid assessnent energed
only on the H gh Court finally giving its decision that the
assessment proceedi ngs previously taken were invalid. I f,
in the circunstances, there was "escapenent of chargeable
i ncome from assessnment"-a question to be dealt with
presently-there can be. no doubt that this fact can be
reasonably said to have been discovered by the |I|ncone-tax
O ficer only when he got definite information as to (1) the
passing of the Bihar Regulation IV of 1942 applying the
I ndiian Fi nance Act of 1939 retrospectively for the relevant
accounting period, and (2) the judgnent of the High Court
pronounci ng prior proceedings to be invalid It is know edge
of both these facts, together, that would, with reference to
the circunstances of the present case, constitute the
di scovery of the relevant fact i'n consequence of definite
i nfornmation received by the Incone-tax Oficer. The
information as to both these facts taken together could only
be after the decision of 'the Hgh Court on the 30th
Sept enber, 1943. As —already stated, the notice under
section 34(1) , whose validity is in question, was based on
the order of the Incone-tax Officer dated the 8th February,
1944, after the judgnent of the Hi gh Court was pronounced.
That order which has been extracted above, 'shows clearly
that it was in consequence of the judgment of the H gh Court
in the back-ground of the promul gation of Regulation IV of
1942 that fresh action under section 34 (1) -was being
initiated.

A nunber of cases (CI. T. Bonmbay v. Sir Mhoned  Yusuf
Ismail (1); Fazal Dhala v. C.I. T., B.& 0. Raghavalu Naidu &
Sons v. C.1. T., Madras(3); and Raja Benoy Kumar Sahas Roy
v. C |I. T., West Bengal (,) have been cited before us to
show how the phrase "definite information" _and the word
"di scovery" wused in this section have been interpreted by
the vari ous

(1) [1944] 12 1.T.R S

(3) [1915] 13 I.T.R 194.

(2) [1944] 12 1. T.R 341.

(4) [1953] 24 1.T.R 70.
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H gh Courts. It is unnecessary to deal with these cases at
any | ength. There is here no question as  to any new

subj ective facts such as change of opinion consequent on a
correct appreciation of |law by the very same, or another, or
hi gher officer, that is pressed into service as_bringing

about "definite information " and "discovery". W are quite
clear that the promulgation of the Regulation and the
deci sion of the High Court are objective facts, information

regardi ng which becane available to the Income-tax O ficer
when he passed the order dated the 8th February, 1944, and
it is only when these facts came to his know edge, that the
Inconme-tax OFficer can be said to have discovered that
chargeabl e i ncone escaped assessnment in the rel evant year

The main question that requires consideration in this case
is whether, on the facts, it can be said that "income
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chargeable to incone-tax has escaped assessnment in the
rel evant year". The contention of the |earned counsel for
the appellant is that during the relevant year 1939-40 the
income was not chargeable to tax as a fact and that the
retrospective operation of the Finance Act for the relevant
year by virtue of a later legislation does not make a
difference for this purpose. To decide this question it 1is
necessary to have a clear idea of the scheme of the |ncone-
tax Act and its correlation to the Finance Act of each year
The I ncome-tax Act is a standing piece of legislation which
provides the entire machinery for the levy of income-tax.
The Finance Act of each year inposes the obligation for the
paynment of a determinate sumfor each such year calcul ated
with reference to that nachinery. As has been pointed out
by the Federal  Court in Chatturamv. C1. T., Bihar(1)
(quoting from the-judgment of Lord Dunedin in Witney v.
Conmi ssioners of Inland Revenue (2). "there are three
stages in'the imposition of a tax. There is the declaration
of /liability, that is the part of the statute which deter-
nm'nes what persons in respect of what property are

(1) [1947] F.C.R 116 at 126.

(2) [1926] A.C 37.

38
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liable. Next, there is the assessnent. Liability does not
depend on assessnent. That, ex hypothesi, has already been
fixed. But assessnent particularises the exact sumwhich a

person liable has to pay.  lLastly, come the nethods of
recovery if the person taxed does not voluntarily pay". The
sane i dea has been expressed in slightly different |anguage
by Lord Roner in-the judgrment of the Privy Council reported

in C1.T., Bonbay & Aden v. Khenthand  Randas(1). Chapt er
1l  of the Incone-tax Act headed "Taxabl e Incone" contains
the various provisions wth reference to which taxable
income is determned. The tax is |eviable under section 3
and is in respect of the total incone of an assessee in the
previous year. The total (incone is defined/in section 2,
sub-section (15). The application of the Act to the tota
income in the hands of an assessee is governed by sections
4, 4-A and 4-B and is determined with reference to concepts

relating to residence, receipt and accrual, as _indicated
t herein. Section 3, under which the actual ~charge of
income-tax arises, is as follows:

"Where any Central Act enacts that inconme-tax - shall be

charged for any year at any rate or rates, tax at that rate
or those rates shall be charged for that year in accordance
wi th, and subject to the provisions of, this Act in respect
of the total incone of the previous vyear. of every
i ndividual, Hndu undivided famly, conpany /and | oca
authority, and of every firm and other ~association of
persons or the partners of the firmor the nenbers of the
associ ation individually".
It is by virtue of this section that the actual |evy of the
tax and the rates at which the tax has to be conputed .is
determ ned each year by the annual Finance Acts. Thus,
under the schene of the Inconme-tax Act, the income of an
assessee attracts the quality of taxability with reference
to the standing provisions of the Act but the payability and
the quantification of the tax depend on the passing and
application of the annual Finance Act. Thus, inconme is
chargeabl e to tax independent of the passing of the
(1) [21938] 6 I.T.R 414 at 428.
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Fi nance Act but until the Finance Act is passed no tax can
be actually levied. A conparison of sections 3 and 6 of the
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Act shows that the Act recognises the distinction between
chargeability and the actual operation of the charge.
Section 6 says "save as otherw se provided by this Act, the
following heads of incone, profits and gains, shall be
char geabl e to income-tax in the manner herei nafter
appearing, etc." while section 3, as already quoted above,
says that "where any Central Act enacts that incone-tax

shall be charged for any year at any rate or rates, tax at
that rate or those rates,, shall be charged for that year
etc."” Though, no doubt, sections 3 and 4 are the charging

sections in the Act as pointed out in Chatturamv. C1.T.,
Bi har (1) at page 125, the wording of section 3 assunes the
pre-exi stence of chargeable incone as indicated in section
6. Hence, according to the schenme of the Act the quality of
chargeability of “any incone is independent of the passing of

the Finance Act. In this view therefore, though, as a
fact, on account of the Finance Act not havi ng been extended
to the relevant area during the year 1939-40, | ega

authority was then lacking for the quantification of the tax
and inposition of the liability therefor, the inconme of the
assessee for the relevant year was nonet hel ess chargeable to
tax at the tinme, in the sense expl ai ned above. |ndeed, it
can also be said that the very fact of Regulation 1V of
1942, havi ng ‘brought the Finance Act of 1939 into operation
retrospectively, in this area, has factually brought about,
in any case, the chargeability of the tax during that very
year. The relevant portion of the Regul ation says that "the
I ndi an Fi nance Act of 1939 shall be deened to have cone into
force in the area to which this Regulation extends on the
30th day of March, 1939". By virtue of this deem ng
provision the Indian Finance Act of 1939 nmust be assuned
even factually to have cone into operation on the date
specified and the tax nmust- be taken to  have becone
chargeable in that very year, though the actual Iliability
for payment could not arise until proper and

(1) [1947] F.C.R 116.
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valid steps 'are taken for quantification of the tax. The
contention, therefore, of the appellant that the income was
not chargeable to tax in the year 1939-40 cannot  be
accept ed.

The next question that arises is whether the incone, though
chargeable to tax in the year, can be said to have escaped
assessment in the relevant year. The argunent of the
| earned counsel for the appellant is that since assessnent
proceedings had in fact been taken during the year 1939-40
by an order of assessnent dated the 22nd Decenber, 1939, it
cannot be said that the incone "escaped"” assessnent. He
urges that what happened was that, in spite of assessnent
havi ng been nmde, the assessnent pr oceedi ngs becane
i nfructuous on account of the decision of -the |ncone-tax
Appel late Tribunal setting aside the same and Hi gh Court
agreeing with it. He contends that, in the circunstances,
this is no nore than a failure of the assessnment proceedi ngs
but that it is not an escapenent from assessnent.  He relied
upon the Privy Council case in Sir Raj endranath Mikherjee v.
Cl. P., Bengal(1), where their Lordships say that "the
expression 'has escaped assessnent’ cannot be read as
equivalent to ’'has not been assessed"’ and that "such a
readi ng gives too narrow a nmeaning to the word ’assessnent’
and too wde a neaning to the word ’'escaped"’. Lear ned
counsel for the respondent relies on a nunber of subsequent
"cases of the wvarious H gh Courts (Madan Mhan Lal .
Cl.T., Punj ab(1); Cl. T., Bombay v. Pi r 0 bai N
Contractor(3); and Kunwar Bishwanath Singh v. C1I. T.,
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C.P.(4) ) which have explained. this decision of the Privy
Council and pointed out that the particul ar passage in that
judgrment which is relied upon bad reference to the, facts of
t hat case, viz., the proceedings by way of initia

assessment being still pending. Wile no doubt the Privy
Council case is thus distinguishable, the contention of the
| earned counsel for the appellant that the escapenment from
assessment is not to be equated to

(1) [1934] 2 1.TR 71 at 77.

(3) [1937] 51.T.R 338.

(2) [21935] 3 I1.T.R 438.

(4) [1942] 10 I.T.R 322.
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non- assessnent sinpliciter is not wthout force. Her e
agai n, it is “unnecessary to lay down what exactly
constitutes "escapenent from assessnent". For the purpose

of the present case it appears to us sufficient to say that,
where earlier assessnment proceedings had in fact been taken
but failed to result in a valid assessnent owing to sone
lacuna other than that attributable to the assessi ng
authorities, notw thstanding the chargeability of incone to
the tax, it would be a case of chargeable income escaping
assessment and not a case of mere non-assessment of income-

t ax. The proceedings for assessnent in the present case
have failed toresult in a valid assessnment by virtue of a
| egal lacuna, viz., the fact of the Indian Finance Act of

1939 not having been extended to the relevant area for the
rel evant assessment year. Learned counsel for the appell ant
suggests that the failure of the assessment proceedings in
this case nmust be taken to have been due to the | apse of the
incone-tax authorities. It is said that inasmuch as
Regulation |V of 1942 was actually passed during the
pendency of the reference in the H-gh Court in respect of
the prior proceedings, the result wuld have been different,
if the Regul ati on had been brought to the notice of the Hi gh
Court. There is, however, no reason to think so. The High
Court’s jurisdiction was  only to answer /the particular
guestion that was referred to it by the Incone-tax Appellate
Tribunal and it is extrenely doubtful whether they could
have taken notice of a subsequent |egislation and answered a
di fferent question. Learned counsel for the appellant also
urged that in any case the deem ng provision -enacted in
Regul ation |V of 1942, may be taken to have validated the
assessment proceedi ngs previously taken in the year 1939 and
at best to have restored the assessnment order passed by the
I ncome-tax O ficer on the 22nd Decenber, 1939, and confirned
by the Assistant Comm ssioner. But this overl ooks the fact
that the order had in fact been set aside by the Income-tax
Appel l ate Tribunal and that the setting aside was confirnmed

by the Hi gh Court on the reference nade to it. Admittedly
the Regul ation was passed after the decision of the
302

I ncome-tax Appellate Tribunal. Notw thstanding that the
Regul ation 1V of 1942 purported to be retrospective) it
cannot have the effect of effacing the result brought about
by the decision of the Incone-tax Appellate Tribunal and the
H gh Court on reference, unless there are clear and express
words to that effect. It might have been quite a different
matter, if by the date of the Regul ation the assessment pro-
ceedings themselves were still pending as in fact happened
with reference to assessnent proceedings in this area, in
respect of a nunber of assessees for the subsequent
assessnment year, 1940-41, which were pending by the date of
the relevant Regulation and were continued up to their
term nation. They were held to be valid both by the High
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Court and by the Federal Court when challenged by the
assessees. (See Raja Bahadur Kanmakshya Narain Singh v.
Cl.T., B. &0O(1l); Chatturamv. C1l. T., B. & O (1); as
al so Chatturamv. C1.T., Bihar(1). It follows, therefore,
that, in our view, the inconme of the assessee 'Chargeable to
i ncome-tax escaped assessnment in the relevant year 1939-40.
The High Court was, therefore, right in answering as it did
the question referred to it.

The appeal accordingly fails and is dismissed with costs.

(1) (1946) 14 1.T R (2) (1946) 14 1. T.R 695.
(a) 1947 F.C. R 116 at 126.
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