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ACT:

Arbitration Act,  1940: Sections 14, 17, 30 and 33-
Award- Setting aside of by Court- Error apparent on race of
award- Award not invalid where by process of inference and
argunent it may be denponstrated that the arbitrator had
conmitted mstake in arriving at sone concl usi on

HEADNOTE:

A dispute over the conpletion of construction work under
a contract led to the litigation between the appel lant and
the respondent - conpany. However, during the pendency of the
proceedings in the H gh Court, the parties agreed to settle
the dispute through arbitration

The Arbitrators gave their amard in favour of the
respondent-conpany on the ground that the appellant had
comm tted breach of contract and was al so guilty of w ongful
revocation of the agreenent. The award did not contain any
reason as to why and how the Arbitrators had arrived at the
sum awar ded

The appellant filed objection to the respondent’s
application for nmaking the award Rule of the Court~ on the
ground inter alia that (i) no reasons had been given for the
award, (ii) the award bei ng anbi guous showed non-application
of mnd, and (iii) the amount of interest awarded was
unj ustifi ed. The learned District Judge al | oned the
obj ection and set aside the award on the ground of anbiguity
and non-statenent of reasons. The H gh Court, however,
al l owed the respondent’s appeal and al so directed paynent of
interest for the period during which the arbitration
proceedi ngs were pendi ng.

Before this Court it was wurged that, because the
guestion whether on the ground of absence of reasons the
awar d is bad per se is pending consideration by a
Constitution Bench of this Court, the present case should
awai t adjudication on this point by the Constitution Bench

Di sposi ng of the appeal, it was,

HELD: (1) ©One of the <cardinal ©principles of the
adm nistration of justice is to ensure quick disposal of
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di sputes in accordance with law, justice and equity. Justice
between the parties in a particular case should not be in
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suspended ani mation. [445B-C, (G

(2) Interests of justice and administration of justice
woul d not be served by keeping at bay final adjudication of
the controversy in this case on the plea that the question
whet her an unreasoned award is bad or not, is pending
adj udi cation by a | arger Bench. [445E-F]

(3) It is not known whether the decision of this Court
woul d have prospective application only in view of the |ong
settled position of law on this aspect in this country or
not. [445(Q

(4) The law as it stands today is clear that unless
there is an error of |aw apparent on the face of the award,
the award cannot be challenged nerely on the ground of
absence of reasons. This is settled |law by a long series of
deci si ons. [ 445E]

(5) An award is not invalid nerely because by a process
of inference and argunent it nay be denpbnstrated that the
arbitrator had comm tted some mistake in arriving at sone
concl usi on. [446B]

(6) 'It-is not open to the Court to speculate, where no
reasons are given by the arbitrator, as to what inpelled the
arbitrator to arrive at his conclusions. [446C]

Ji var aj bhai U amshi Sheth v. Chintamanrao Balaji & Os.,
[1964] 5 SCR 480, referred to.

(7) It is an error of |aw apparent on the face of it and
not a mstake of fact which could be ‘the ground for
chal | engi ng the award. [446F]

Uni on of Indiawv. Bungo Steel Furniture P. Ltd., [1967]
1 SCR 324 and Allen Berry & Co. P.-Ltd. v. Union of India,
[1971] 3 SCR 282, referred to.

8. In the present case the arbitrator gave no reasons
for the award. There is no legal proposition which is the
basis of the award, far |ess any |egal proposition which is
erroneous. And there is no allegation of any misconduct in
the proceedings. [446E-F]

(9) The award of interest pendente lite in this case was
in violation of the principles enunciated by this Court.
[ 4478B]
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Executive Engineer (lrrigation) Balinela v. Abhaduta
Jena, [1988] 1 SCC 418, foll owed.

Food Corporation of India v. Ms. Surendra Devendra &
Mohendra Transport Co., [1988] 1 SCC 57, expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 3054 of
1988.

From the Judgnent and Order dated 16.3.1988 of the
Raj ast han Hi gh Court in S.B. Cvil Mscellaneous Appeal No.
240/ 1987.

K. Parasaran, Attorney GCeneral, B.L. Saruparia and
Badri das Sharma for the Appellant.

Soli J. Sorabjee, Paras Kul ad, Rohinton F. Narinman -and

Rat hin Das for the Respondent.

The Judgnent of the Court was delivered by

SABYASACHI MJKHARJI, J. Leave granted. Appeal is
di sposed of by the judgnent herein.

This appeal challenges the order of the H gh Court of
Raj ast han, dated 16th March, 1988. The respondent’s tender
for construction of conmplete masonry dam (Civil Engi neering
Works) Mahi Baj aj - Sagar Project, Banswara, was accepted by
the appellant for a sumof Rs.5,90,30,791 vide letter dated
29.4.1974 and a provisional agreenent was entered into
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between the parties on 23.5.1975. The construction was
conmenced by the respondent-conpany but it did not conplete
the sane and, it is alleged, left the work unfinished in the
year 1979, which was of the value of Rs. 1,79, 80, 054.

The letter of acceptance was dated 23.5.1975. It is
stated that the respondent did not start the work in spite
of witten notices and, ultimately, by a letter dated 24th
Decenmber, 1979 of the Executive Engineer (Dam Division),
Banswara, the respondent was informed that as it had
comm tted breach of the conditions of the contract, the sane
had been term nated and that the State Govt. would conplete
the work under the clauses and conditions of the contract.
The work had to be conpl eted departnentally at the cost and
risk of the respondent-conpany. After sone [itigation
between the parties when the Cvil Revision was pending in
the H gh Court of Rajasthan at Jodhpur, a conproni se between
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the parties was arrived at on the 13th April, 1982. It was
agr eed t'hat the dispute would be settl ed t hrough
arbitrati'on.. By an agreenent dated 13th June, 1982 the
parties naned their arbitrators.

The arbitrators entered upon the reference on 19th June,
1982. On 5th May, 1982, the respondent-conpany presented its
cl ai ns under 40 ‘heads claimng a total sum of Rs.
1,90,53,059.28. This ~anpbunt was later on revised to Rs.
1, 82,20,261.02. The State filed a counter-claimfor a sum of
Rs. 1,70,63,026.37 which was revised to Rs. 1,25,6706,17. It
is stated that the arbitration proceedings were conducted
for 52 days during which the nunmber of sittings was 25.
Various issues were framed. Mnutes of the proceedings were
recorded. The arbitrators gave the award on 8.12.1982. It is
stated that the award did not contain any reason as to why
and how they had arrived at the figure of Rs. 75,411,755 in
favour of the respondent-conpany. The award, however,
mentioned that the State of Rajasthan conmitted breach of
contract and was also guilty of wongful revocation of the
agreenment and the actions taken under O auses 2 and '3 of the
conditions of the Contract, were wongful and unjustified.
However. no reasons were indicated as to how the arbitrators
arrived at those findings.

The respondent filed an application in the Court of the
|earned District Judge for making the award Rule of the
Court. The appellant, however, filed an objection on the
grounds inter alia that no reasons had been given by the
arbitrators for the award and the anpunt of-interest awarded
was unjustified. It was further averred that the award being
anmbi guous, showed non-application of mnd and the question
as regards the plant machinery of the respondent-conpany
lying at the dam site, were beyond the scope of the
arbitrator.

The learned District Judge by his judgnent and order
dated 11th August, 1987 all owed the objection and set | aside
the award on the ground of ambiguity and non-application of
m nd. The award al so suffered fromthe vice of non-statenent
of reasons, according to the learned District Judge.
According to him the award was not in accordance with |aw
He further held that the plant & machinery lying at the dam
site was beyond the reference made to the arbitrators. He
was of the opinion that the interest ambunt was anbi guous
and thus liable to be set aside. THere was an appeal to the
High Court. The High Court allowed the appeal and passed a
decree for Rs. 75,41,755 being the amount of all clainms and
directed that the State should pay interest @5%p.a. on the
said anount for the period from1.8.1983 to 8.12.1985, being
the period during which the arbitration proceedings were
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pendi ng. This decision of the High Court is under challenge
in this appeal

It was contended before us that the question whether on
the ground of absence of reasons, the award is bad per se,
is pending consideration by a Constitution Bench of this
Court in C A No. 3137-39/85, 3145/85- Jaipur Devel opnent
Authority v. Firm Chhokhanmal Contractor etc. It was, hence,
urged that this should await adjudication on this point by
the Constitution Bench. W are unable to accept this
contention. In our opinion pendency of this question should
not postpone all decisions by this Court. One of the
cardinal principles of the adm nistration of justice is to
ensure quick disposal of disputes in accordance wth |aw,
justice and equity. In the instant case the proceedi ngs have
long procrasticated. | ndeed, the |earned Judge of the High
Court, after narrating the incidents from 1975 to 1985,
concl uded his judgnment in March 1988 by observing that that
was the end of the journey. He was wong. That was only the
end of a chapter in the journey and the appellant wants to
begin another chapter in the journey on the plea that the
award is not a reasoned one. The bargaining between the
parties was entered into in 1974-75 and the award was made
on 8th Decenber, 1985 i.e. a decade after the beginning of
the transaction.

The law as it stands today is clear that unless there is
an error of |aw apparent on the face of the award, the award
cannot be challenged nerely on the ground of absence of
reasons. This is settled law by a long series of. decisions.
Interests of justice and administration of justice would not
be served by keeping at bay final adjudication of the
controversy in this case on the plea that~ the question
whet her an unreasoned award is bad  or ~not, is' pending
adj udi cation by a larger Bench. There have been a ' |large
nunber of sittings before the arbitrators. Parties have been
heard. There was no m sconduct in the proceedi ngs. There has
been no violation of the principles of natural justice. In
such a situation it would be inappropriate to postpone the
deci si on pendi ng adjudication of this question by a /|arger
Bench of this Court. W do not know how | ong-it would take
to decide that question, and whether ultimtely this court
woul d decide that unreasoned awards per —se are bad or
whet her the decisi on woul d have prospective application only
in view of the long settled position of law on this aspect
in this country or not. Justice, between the parties in a
particul ar case, should not be in suspended animation. Law
as it stands today, as observed in Jivarajbhai U anmshi Sheth
& Os. v. Chintamanrao Balaji & Os., [1964] 5 SCR 480 is
that award nade by an arbitrator is conclusive as a judgnment
between the parties and the Court is entitled to set /aside
an award only if the arbitrator has m sconducted hinself in
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the proceedings or when the award has been made after the
i ssue of an order by the Court superseding the arbitration
or if the arbitration proceedi ngs have becone invalid under
Sec. 35 of the Arbitration Act or where an award has been
i mproperly procured or is otherw se invalid under Sec. 30 of
the Act. An award nmay be set aside by the Court on the
ground of error on the face of the award, but an award is
not invalid nmerely because by a process of inference and
argunent it nmay be denonstrated that the arbitrator had
conmtted sonme mistake in arriving at sone conclusion. In
that decision Shah, J. and Sarkar, J. as the learned Chief
Justices then were, were of the viewthat it was not open to
the Court to speculate, where no reasons are given by the
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arbitrator, as to what inpelled the arbitrator to arrive at
his conclusions. They held the award not sever abl e.
H dayatullah, J. as the learned Chief Justice then was,
observed that if the parties set linmits to action by the
arbitrator, then the arbitrator had to followthe limts set
for himand the Court can find his auxiliary jurisdiction

I nstant case before us is also not a severable award.

In Firm Madanl al Roshanl al Mahajan v. Hukunchand MIls
Ltd., Indore [1967] 1 SCR 105 Bachawat, J. speaking for the
Court observed that an arbitrator could give a lunp sum
award. He was not bound to give a separate award for each
claim Hs award on both fact and lawis final. There is
no appeal fromhis verdict. The Court cannot review his
award and correct any mistake in his adjudication, unless
an objection to the legality of the award is apparent on the
face of it.

In the present case the arbitrator gave no reasons for
the award. There'is no |legal proposition which is the basis
of the award, far less any legal proposition which is
erroneous. Al so there is no-allegation of any mi sconduct in
the proceedings. It is an error of law apparent on the face
of it and not m stake of fact which could be the ground for
chal | engi ng t he award. ~See in this connecti on t he
observations in Union of India v. Bungo Steel Furniture P
Ltd., [1967] 1 SCR 324. Also see the observations of this
Court in Allen Berry & Co. (P) Ltd. v. ‘Union of India, New
Del hi, [1971] 3 SCR 282. Hence, the Hgh Court was right in
the instant case.

There is, however, one infirmty in the award as
sanctioned by the H gh Court, that is to say, the grant of
interest pendente lite. Thearbitrators have observed as
follows :

"By adjustrment of interest held to be due to the
Respondents with that held to be due to the Caimants on
their items of clains which were not in the nature of 'claim
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for damages for breach, we hold that the Respondents do pay
Rs. 17,92,957 (Rupees seventeen lacs ni netytwo t housand nine
hundred fiftyseven only) as interest, to the Cainants wupto
the date of the AWARD. C ai mants further do pay to the
Respondents Rs. Nill."

This was awarding interest pendente lite. This is in
violation of the principles enunciated by this Court in
Executive Engineer (Irrigation), Balinmela & Ors. v. Abhaduta
Jena & Ors., [1988] 1 SCC 418. CQur attention was drawn by
Shri  Soli J. Sorabjee, counsel for the respondent, “to the
decision of this Court in Food Corpn. of India v. Ms.
Surendra, Devendra & Mbhendra Transport Co., [1988] 1 SCC
547 where at pages 555-556 of the report, the Court referred
to certain decisions cited by Chinnappa Reddy, J. in
Executive Engineer (lrrigation), (supra) in which- he had
expressed the view that those were cases in which the
references to arbitration were nade by the Court or in Court
proceedi ngs of the disputes in the suit. In that context it
was held in those cases that the arbitrator had power to
grant interest. It was contended before us that this was a
simlar case. There was a Court proceeding in this case
regardi ng the appointnent of the arbitrator and, as such, on
the same analogy it should be treated that the arbitrator
had power to grant interest. W are unable to accept this.

VWhat M justice O Chinnappa Reddy neant to say by the
latter judgrment in Executive Engineer (lrrigation), case
referred to in Food Corporation of India, (supra) was where
the disputes regarding the nerit of the case were pending in
the Court and such disputes instead of being decided by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

Court adjudication had been referred to an arbitrator by the

Court, in such cases the arbitrators deciding in the place
of the Court, would have the same powers to grant interest
pendente lite as the Courts have under Section 34 of the

Cvil Procedure Code. Instant case is not such a proceeding.

In that view of the matter this part of the award, which
was affirmed by the Hi gh Court of granting of interest, nust
be del eted. W do so accordingly.

Shri K. Parasaran, |earned Attorney General, assures us
that the amount awarded as nodified, would be paid within 8
weeks from today.

The appeal is thus disposed of without any order as to
costs.

R S. S Appeal disposed of.




