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ACT:

Constitution of |India 1950: Article  136-Supreme Court
does not interfere with findings of fact reached by High
Court unless vitiated by serious errors.

HEADNOTE:

The respondents were put on trial for offences under
section 302 read with section 34, IPC- At the trial the
prosecution nainly relied on the eye-witnesses ‘and the
statement of the deceased recorded by the Investigating
O ficer, which was sought to be used as a dying declaration.
The defence assailed the credibility of the eye-w tnesses as
well as the authenticity of the dying declaration. The
Sessi ons Judge accepted the prosecution case t hat
notwi t hstanding the sonmewhat serious injuries inflicted on
him the deceased was in a position toinstant the
preparation of the First Information Report and to make the
statenment before the Investigating O ficer. The respondents
were convicted and sentenced to inprisonnent for life:

In the appeal, the H gh Court, on re-assessment of the
evi dence, accepted the defence pleas, allowed the appeal and
ordered acquittal.

Before this Court it was urged by the State that the
H gh Court fell into a serious error in its assunptive
predication that injuries on the person on deceased  were
such as were likely to render him unconscious imediately
and incapacitate himfrom naking the dying declaration. It
was accordingly wurged that because the H gh Court had
reversed the conviction on conjectures and not on sound
reasoning. this Court should interfere.

On behalf of the respondents, it was urged that this
Court should not interfere under Article 136 even if two
views were possible on the evidence and the one in favour of
the prosecution could be reached on reappreciation of the
evi dence as long as the view opted for could not be said to
be al t oget her inpossible on the evidence.

Al'lowi ng the appeal partly and remtting the case to the
Hi gh Court for disposal on nerits afresh, it was,
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rule of practice, this Court did not interfere with the
findings of fact reached by the High Court, but judicia
pronouncenents thenselves qualify this rule and justify
interference where serious errors of assunption vitiated the
findi ngs. [398A]

State of U P. v. Jashoda Nandan CGupta, AIR 1974 SC 753;
State of Punjab v. Sucha Singh. AIR 1974 SC 343; State of
A P. v. P. Anjaneyulu, AR 1982 SC 1598; State of U P. .
Pussu, [1983] 3 SCR 294; Shivaji Sahebrao Bopade v. State of
Maharashtra, [1974] 1 SCR 489 referred to.

(2) The principles laid down regarding the scope of the
powers of the appellate Court in appeals against acquitta
did not detract fromthe platitude of the Courts powers to
review and reappreciate the evidence if the order of
acquittal on review of the evidence was found to be grossly
erroneous. These powers  were not different from or
inconsistent wththose that the appellate Court had in an
appeal ~against conviction; the difference was nore in the
manner = of approach and the perspective rather than in the
content . ‘of ~ the power. The -expressions "very substantia
reasons" —etc. used in several pronouncenents which tend to
qualify these powers did no nore than to convey these
principles. There was-thus no inmunity to an erroneous order
from a strict appellate scrutiny. But the appellate court
wherever it found justification to reverse an acquittal mnust
record reasons why it found | ower court wong. [400E-H]

Sheo Swarup’s case, 61 Indian -Appeals 398; Noor
Mohammad’'s case AR 1945 PC 151; Sanwat Singh v. State of
Raj ast han, AIR 1961 SC 715; Chandra Kanta Debnath v. State
of Tripura, AR 1986 SC 606, referred to.

(3) Eye witnesses account would require a carefu
i ndependent assessnent and eval uation for their credibility
which should not be adversely prejudged naking any. other
evi dence, including nedical -evi dence, as the sole touchstone
for the test of such credibility: [403B]

(4) What degree of probability anounted to ‘proof’ was
an exercise particular to each case. The concepts of
probability, and the degrees of it, could not obviously be
expressed in terms of units to be nmathematically  enumerated
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as to how nmany of such wunits constituted proof beyond
reasonabl e doubt. There was an unm stakable subjective-
el ement in the evaluation of the degrees of probability and
the quantum of proof. Forensic probability must, in the last
anal ysis, rest on a robust commpn-sense and;, ultimately, on
the trained intuitions of the judge. [403D; 404B-C]

(5) Doubts would be called reasonable if they were free
froma zest for abstract specul ation. A reasonabl e doubt was
not an imaginary, trivial or a nerely possible doubt; but a
fair doubt based upon reason and commpn-sense. |t nust/ grow
out of the evidence in the case. [403H, 404A-B]

6. The appellant’s submission that the judgment | under
appeal was rendered infirmon several counts could not be
said to be wthout substance. The appeal before the Hi gh
Court must, therefore, receive a reconsideration. [401B]

Qanreeddin v. Acgeel, AIR 1982 SC 12 29 adopt ed.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 891
of 1985.

From the Judgnent and Order dated 30.9.1983 of the
Al | ahabad High Court in Crl. A No. 1320 of 1982.

Prithvi Raj, Dalveer Bhandari and Ms. Rachna Joshi for
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the Appell ant.

U R Lalit and Shakil Ahmed Syed for the Respondents.

The Judgnent of the Court was delivered by

VENKATACHALI AH, J. This appeal, by special |leave, is by
the State of Utar Pradesh preferred against the Judgnent
dated 30.9.1983 of the Hi gh Court of Judicature at All ahabad
setting aside the conviction and sentence passed agai nst the
two Respondent-accused in Sessions Trial No. 256 of 1981 on
the file of the Sessions Judge, Bareilly, for offences under
Section 302 read with Section 304, |IPC. The | earned Sessions
Judge had handed down a sentence of inprisonnent for life,
but the Hgh Court, in reversal of that conviction and
sentence, acquitted the respondents.

2. The case of the prosecution may briefly stated:

PG NO 394

At 2.00 PMon 31:1.1981 in the town of Mrganj in the
District Bareilly, in front of the house of a certain Lalan
the two respondents- Krishna Gopal and Vijai-who are rel ated
to each ~/other as uncle and nephew, set-upon and attacked
Hari sh, S/o M hilal, with knives causing serious injuries to
whi ch Harish succunbed at 6.40 PMthe sanme day at the
District Hospital, Bareilly, to which he was renoved after
the incident. The incident -was w tnessed by Orkar (PW 1),
Khiali Ram (PW2) who saw the attack froma close distance
of about 20 paces and on account of whose protestations the
accused persons hastened away fromthe scene, one of them
| eavi ng behind the knife used in the attack; Paranvir (PW6)
cane on the spot 'soon thereafter ~and wote the First
Information Report  (Ex. Ka. 1) ~at the scene as per
instructions of injured Harish who signed it. Thereafter,
Hari sh was taken to Mrganj Police Station which was just
two furlongs away fromthe scene in an auto-rickshaw by
Orkar (PW1) and Mhilal, the father of Harish, who had al so
reached the spot by then. Ex. Ka. 1 was delivered at
Station-house by injured Harish hinself at 2.15 PM Harish
who had al so brought with himone of the knives left behind
by the assailants, was deposited in the Station-house under
Meno (Ex. Ka. 2) prepared in that behalf. [Injured-Harish
signed that Meno.

Thereafter, Harish was taken to the Public Health Centre
at Mrganj acconpanied by a constable. The investigating
officer, Nanak Chand Sharma, (PW7) who ~carne to - the
Station-house at 2.30 PM proceeded to Mrganj Hospital and
recorded Harish's statenent (Ex. Ka. 7). As no doctors were
available at the Public Health Centre at Mrganj, injured-
Harish was taken to the District Hospital at Bareilly in a
notor-vehicle. Dr. Rajeev Aggarwal (PW3) exam ned Harish at
about 4.40 PM and noted the injuries on the person of Harish
in the list, Ex. Ka. 3. Despite treatment at the District
Hospital by the Surgeon Dr. Pundani and Dr. Sharnm,  Harish
died at 6.40 PM at the hospital.

The accused Krishna Gopal was arrested at 6.30 PMon the
same day. His Kurtha (Ex. 4) and his bl ood-stained Paijanma
(Ex. 5) were recovered, under Menp Ex. Ka. 10. The accused
Vijai was arrested on 8.2.1981. Accused were put-up for
trial for offences under Section 302 read with Section 34,
| PC. The motive for the killing was previous enmty between
the accused-persons and Mhilal. the father of the deceased.
The accused denied the charge and pleaded not qguilty.
According to the drift of the suggestions nade to the
prosecution witnesses at the trial and fromtheir statenents
under Section 313 C. PC, they indicated that deceased-
Harish was a gambler and had sustained injuries at about
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3.00 PMthat day in a ganbling-brawl and that occasion was
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exploited by Paranvir (PW6) and others to foist a false
case agai nst themowi ng to previous ennmty. Accused Krishna-
Copal while adnmitting the seizure of his clothes under Ex.
Ka. 10, however, denied that at the tine of recovery they
wer e bl ood st ai ned.

3. At the trial, before the | earned Sessions Judge, the
prosecution exam ned and relied upon the two eye W tnesses,
Orkar (PW1) and Khiali Ram (PW?2). Dr. Rajeev Aggarwal (PW
3) spoke to the injury report (Ex. Ka. 3), prepared by him
Dr. Balbir Singh (PW5), who conducted the post-nortem
exam nation spoke to the post-nortemreport Ex. Ka. 6;
Paranvir (PW6) who was the scribe of Ex. Ka. 1, and Habib
(PW 8) who had wi tnessed the seizure of the clothes on the
person of Krishna CGopal under Ex. Ka. 10 were also called.
Nanak Chand Sharma, investigating officer, tendered evidence
as PW7. Serologist's report was marked as Ex. Ka. h. The
ot her witnesses were formal w tnesses.

The  prosecution relied, in the main, on the eye-
wi tnesses ‘and on the Ex. Ka 1 and Ex. Ka. 7 which it sought
to use as dying decl arati ons.

4, In the trial, it-was urged for the defence that,
having regard to the serious nature of the injuries
sustained by the deceased which included a 4 cm |long

slashing of the tongue and the shock ' and the profuse-
bl eeding the injuries admttedly had caused, injured-Harish,
woul d have |ost consciousness very soon and that, at al
events, even if he had retai ned consci ousness he would not
be in a position to articulate his speech. These
circunmstances would, it was urged, wholly inprobablise, if
not render altogether false, the two, dying declarations.
The defence also assailed the credibility of ‘the eye-
wi tnesses on what, according to the  defence, were the
intrinsic discrepancies in the version of the tw eye-
wi tnesses who were characterised as chance and, otherwi se
i nterested, witnesses.

5. On an appraisal and assessnment of the evidence on
record, the |earned Sessions Judge found the eye-w tnesses
trust-worthy and their version credi ble and acceptable. The
| ear ned Sessions Judge on the basis of the nedical-evidence
of PWS3 accepted the prosecution case that notwi thstanding
the somewhat serious injuries inflicted on him Harish was
in a position to instruct the preparation of Ex. Ka. 1 and
to nmke the statenment before the investigating officer as
per Ex. Ka. 7. Learned Sessions Judge considered the
sequence of events, that the First Information Report
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reached the Station-house within fifteen mnutes of the
occurrence; that injured was physically present at. the
station which the |earned Judge considered undisputable
having regard to the signature on Ex. Ka. 10 and that the
circunstance that one of eye-witnesses, (PW 1) had
acconpanied the injured to the police station within a few
m nutes of the occurrence, suggested his presence at the
scene, had established the prosecution case against the
accused persons beyond reasonabl e doubt. The accused were,
accordi ngly, convicted and sentenced.

6. In the appeal by the convicted persons, the High
Court on a re-assessment of the entire evidence persuaded
itself to the viewthat having regard to the nature and
severity of the injuries, Harish could not reasonably be
expected to have been in a position to nake the dying-
declarations attributed to him that the discrepancies in
the evidence of the eye-wi tnesses rendered themunsafe to be
relied upon and that with the rejection of the dying-
declarations and the eye-w tness-account, nothing remined
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whi ch woul d connect the accused persons with the crine. The
Hi gh Court, accordingly, allowed the appeal and acquitted
t he accused.

The State has challenged the acquittal as one arrived at
as nuch by a basically erroneous approach to the matter as
by a non-consideration of material evidence on record,
resulting in a serious mscarriage of justice.

7. Shri Prithviraj |earned senior Counsel for the State
submitted that in discarding the two dying declarations (Ex.
Ka. | & Ex. Ka. 7), the Hgh Court fell into a serious error
in its assunptive predication that the injuries on the
person of Harish were such as were likely to render him
unconsci ous inmedi ately and incapacitate himfrom nmaki ng the
dying declarations attributed to him In posting this, the
Hi gh Court, contends counsel, ignored the positive and firm
opinion of Dr. Rajeev Aggarwal (PW3), who had had the
opportunity of exam ning the injured person at 4.40 PM that
very day, that "the deceased could survive and speak for an
hour after being injured." Learned Counsel subnmitted that
the H gh Court, quite erroneously, preferred a hypothetica
answer of the doctor as tothe mere theoretical possibility
implicit in his later answer that "in view of the injuries
(1) and (3) it is likely that the deceased nmight not have
been able to speak” to the certainty of the first answer.
Learned Counsel al'so sought to point out that the evidence
of PW5, Dr. Balbir Singh, who conducted the post-nmortemdid
not al so support the specul ation that the injured would have
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| ost consciousness  immedi ately after the injury. Learned
Counsel also |Ilisted what, according to him~ were certain

i mportant circunstances which conpelled an -irresistable
inference as to the presence of Harish at the  Station-house
in an injured condition within a few m nutes of the attack
Shri  Prithviraj subnmitted that certain inportant pieces of
evidence were ms-read by the H gh Court which led to
serious errors and to the consequent m scarriage of justice.
Sri Prithviraj submtted that where, as here, the Hi'gh Court
reverses a conviction on conjectures and not ~‘on / sound
reasoning, this Court should interfere. An unjust acquitta
he said, was as much a miscarriage of justice as an unjust
conviction was. Sri Prithviraj further submitted that the
version of the eye-witnesses as to the tine of the attack
was, indeed, corroborated by Medical-evidence and t he
information having been lodged with the police wthin~ 15
m nutes of the occurrence, there was absolutely no scope for
any deliberation and concoction. That apart, —injured-Harish
or his well-w shers had no reason to shield the identity of
the real culprits and inplicate innocent persons.

8. Shri UR Lalit, learned Senior Counsel for/ the
respondents, endeavoured to show that this was not a fit and
appropriate case for interference by this Court and that if
the Hi gh Court, after consideration of the whole evidence,
cane to a conclusion which cannot be said to be
unsupportable on the evidence, this Court should not
interfere under Article 136, even if two views were possible
on the -evidence and the one in favour of the prosecution
could be reached on re-appreciation of the evidence, as |ong
as the view opted for and that commended itself to the High
Court could not be said to be altogether inpossible on the
evidence. Shri Lalit invited attention to certain answers of
the Medical-experts that enabled an inference that the
infjuries were such as were likely to render the victim
i mredi ately unconscious or at |east inarticulate and urged
that if in viewof the injuries of a grave nature and the
profuse bleeding suffered by the injured, the H gh Court
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considered it probable that the injured mght have |ost
consci ousness after the attack so as to inprobablise the

dying declarations and that, at all events, iif, having
regard to the very serious slashing of the tongue, which
according to the nedical-evidence could initself, in the

ordi nary course have caused death. the H gh Court considered
it likely or probable that the injured would not be able to
speak, there was nothing in that view which would invite or
justify interference by this Court under Article 136. The
principle of penal policy would, says counsel, require that
this Court should decline to interfere.

PG NO 398

9. It is, no doubt, true that as a self-made rule of
practice, this Court does not interfere with the findings of
fact reached by the Hi gh Court, but such findings of facts
must not be vitiated by serious errors. In State of U P. v.
Jashoda Nandan Gupta & O's., AR 1974 SC 753 (757) observed:

Y as a self-made rule of practice, this Court does
not interferewith the findings of fact reached by the High
Court, unless exceptional and grave circunstances exist, or
forns of legal process have been disregarded or otherw se
there has been a gross miscarriage of justice. Were the
judgrment which is the subject of appeal under that Article,
is one of acquittal, this Court will not interfere with the
same in the exercise of its overriding jurisdiction unless
that judgrment is clearly unreasonable, ‘or perverse or
mani festly illegal or grossly unjust. Therefore, if in the
nicely balancing probabilities of a case, two views of the
evi dence- one indicating acquittal and the other conviction-
were reasonably possible, this Court would not disturb the
Hi gh Court’s order of acquittal."

In State of Punjab v. Sucha Singh & Os., [1974] AIR SC
343 (344) this Court said:

..... In our opinion, it was for the Hgh Court to
apprai se the evidence which was adduced in this case. In the
absence of any infirmty in the apprai sement of the evidence
by the H gh Court, we find no cogent grounds to reappraise
the evidence. The fact that on the evidence adduced, a
different view could also have been taken in the matter,
woul d not induce us to interfere with the judgnment ~of the
H gh Court. The appeal fails and is disnissed.”

In State of A P. v. P. Anjaneyulu, AR 1982 SC 1598
(1599) it was hel d:

Y The question is one of appreciation of ~evidence
and the proposed appeal does not raise ~any -substantia
guestion of Jlaw Apart fromthat we do not ordinarily
entertain appeals against orders of ach|ttaI if two views
of the evidence are possible ........

In State of U P. v. Pussu, SCR 1983 (3) 294 (309) /this
Court observed:
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" W are aware of the rule of practice that
ord|nar|ly this Court should not interfere with judgnments of
acquittal of a nere reappreciation of evidence. But if these
are glaring infirmties in the judgnment of the H gh Court
resulting in a gross miscarriage of justice, it is the duty
of this Court to interfere. In the instant case we find that
the approach of the H gh Court is basically erroneous and
its judgment is founded on false assunptions, conjectures
and surnises .

But these pronouncenents thenselves qualify this rule of
sel f-abnegati on prescribed for itself by this Court, wth
the qualification that where serious errors of assunption
and i nference vitiate the finding, i nterference is
justified. In matters such as this, it is appropriate to the
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observations of this Court in Shivaji Sahebrao Bobade v.
State of Maharashtra, [1974] 1 SCR 489 (492-93)

. The dangers of exaggerated devotion to the
rul e of benefit of doubt at the expense of social defence
and to the soothing sentinent that all acquittals are always
good regardl ess of justice to the victimand the comunity,
demand especial enphasis in the contenporary context of
escalating crine and escape. The judicial instrunent has a
public accountability. The cherished principles or golden
thread of proof beyond reasonabl e doubt which runs through
the web our our |law should not be stretched norbidly to
enbrace every hunch, hestiancy and degree of doubt .....

. The evil of acquitting a guilty person
I|ght—heartedly as a learned author Ganville Wllians; in
"Proof of @iilt’ has sapiently observed, goes nmuch beyond
the sinple fact that just one guilty person has gone
unpuni shed. If unmerited acquittals beconme general. they
tend tolead to a cynical disregard of the law, and this in
turn leads to-a public demand for harsher |egal presunptions
agai nst indicated 'persons’ -and nore severe punishnment of
those who are found guilty. Thus too frequent acquittals of
the gquilty my lead to a ferocious penal law, eventually
eroding the judicial protection of the guiltless . L

"a mscarriage of justice may arise fromthe acquitta
of the guilty no less than from the /conviction of the
i nnocent....... "

PG NO 400
10. Shri  Lalit, however, said that the accept ed
principles of crimnal jurisprudence, and adm nistration of

crimnal justice require that an appellate Court should
refrain from reversing an —acquittal except  for "very
substantial" and "conpelling" reasons. Learned counse

submitted that if after a discussion of the evidence and on
a consideration of probabilities, the Hgh Court considers
that so serious a charge as of a capital offence cannot
safely be sustained on the evidence there is not only
not hing i nherently erroneous in.it but the omssion'to nmake
such an approach on the appraisal of crimnal evidence is
itself violative of accepted rules of admnistration of
crimnal justice whose twin principles are the presunption
of innocence and the burden of proof on the prosecution to
establish a crimnal charge by standards of evi dence
appropriate to crimnal actions, beyond reasonabl e doubt.

But the subnmissions of Sri Lalit bearing on t he
l[imtations of the appellate Court under the supposed rule
that unless there are "substantial" or "conpelling" reasons
or "very substantial reasons" or "strong reasons", the
findings in a judgment of acquittal should not be interfered
with should not pass without sone comment. This Court in
dealing with the scope of the powers of the appellate /Court
i n appeal s agai nst the acquittal has, by and | arge, approved
and accepted the lucid fornulation of the law by the
judicial committee in Sheo Swarup’s case, (61 Indian Appeals
399) as clarified later by the judicial commttee in  Noor
Mohamuad’'s case (AR 1945 PC 151). Those principles, as  we
understand them do not detract fromthe plenitude of the
power of the appellate Court to review and reappreciate the
evidence if the order of acquittal on a review of the
evidence is found to be grossly erroneous. The powers of the
appel | ate Court, in an appeal against the acquittal, are not
di fferent from or inconsistent with. those that t he
appel late Court has in an appeal against a conviction; the
difference is, as is sonetines stated, nore in the nmanner of
approach and the perspective rather than in the content of
the power. The expressions "very substantial reasons”,
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"substantial and conpelling reasons". "strong reasons" used
in several pronouncenents which tend to qualify the power
of the appellate Court do no nore than to convey the
principles stated by the judicial comrittee in Sheo Swarup’s
case (See: Sanwat Singh v. State of Rajasthan, AIR 1986 SC
715; Chandra kanta Debnath v. State of Tripura, AIR 1985 SC
606). There is, thus no inmunity to an erroneous-order from
a strict appellate scrutiny. But the appellate Court
wherever if finds justification to reverse an acquittal nust

record reasons why it finds the ower court wong. This, in
the wultimate analysis, is merely a reiteration of a
PG NO 401

principle which every exercise of appellate jurisdiction in
the matter of reversal of an order under appeal is subject
to.

11. In the present -case, the subm ssions of Sr
Prithviraj that the judgment under appeal is rendered infirm
on several counts cannot be said to be wthout substance.
W, however, abstain froma review of the evidence oursel ves
to test whether the inferences drawn by the H gh Court are
justified-or not as, in our view, the appeal before the H gh
Court nust receive a reconsideration. Any coment by us
m ght pre-judge aspects which require consideration by the
H gh Court.

But it would not be inappropriate to refer to the
submi ssions of Sri Prithviraj as to sone aspects of the
evidence in the case. The High Court for instance did not
advert to the evidentiary value and effect of Ex. Ka. 2,
relating to the deposit of the knife at the Station-house by
the deceased-Harish which was said to contain Harish's
signature. The H gh Court did not consider either the
genui neness of Ex. Ka. 2 and of the signature of Harish
thereon and if Ex. Ka. 3 was genui ne, what i nferences. would
follow on the cognate question as to how long Harish was
conscious after the attack. The H gh Court, Sri Prithviraj
poi nt's out did not consider the evidence of the
investigating officer (PW7) on certain inportant  aspects.
As an instance of nis-reading of the evidence by ‘the High
Court, Shri Prithviraj pointed out the error in t he
assunption made by the High Court that according to Paranvir
(PW 6), injured-Harish had merely indicated by signs _or
gestures that he was injured by the knife which was seen at
the scene of occurrence as a circunstance bearing on the
guesti on whet her Harish’'s speech had been affected. The Hi gh
Court referred to the evidence of PW6 on.this point and
observed

At one place he said that Harish has nade a
sign |nd|cat|ng that he was injured with the knife which was
found on the scene of occurrence . . . ."

This, according to Sri Prithviraj. WE|ghed with the Hi gh
Court in reaching such erroneous conclusions as it did in
regard to the ability of the deceased Harish to @ speak
i Mmediately after the injuries-a circunstance which had a
mat eri al bearing on the genui neness of the declarations. Sri
Prithviraj pointed out that the evidence on the point was
msread by the Hgh Court and that evidence clearly
indicated that Harish did not nerely gesture, but did also
speak. Indeed, this appears to be so. PW6 had stated:

PG NO 402

" .. . ... This knife was found at the spot. He had
indicated towards that knife saying that he was attacked
with this knife ..."

12. Sri  Prithviraj pointed out certain circunstances
which stand established with a degree of probability
appropriate to the requisite crimnal evidential standard
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viz., that Harish had died a honicidal death attributable to
the injuries caused by a weapon of the kind of Ex. 1; that
the attack had occurred at the place and tinme all eged by the
prosecution ; that Harish in the injured condition went to
the Station-house at 2. 15 PM along with Orkar (PW 1) and
| odged Ex. Ka. 2 and that Ex. Ka. 3 evidencing the deposit
of the knife was al so signed by Harish at the Station-house.
The High Court, according to Sri Prithviraj. had not given
due recognition to these facts which were clearly
est abl i shed and the inevitable consequences | ogically
flowing there-from It was urged that the H gh Court did not
al so displace the inmportant reasons given by the trial court
in accepting these circunstances.

In regard to Shri Prithviraj’'s point that the evidence
of the investigating-officer did not receive independent
appraisal it is relevant to recall what was said in State
of Kerala v. M M Mthew & Anr, though in a sonewhat
di fferent context:

P U It is true that courts of |law have to judge the

evi dence before them by applying the well recogni sed test of
basi ¢ hunman probabilities...... "
..... prima facie public servants nust be presumed to
act honestly and conscientiously and their evidence has to
be assessed on its intrinsic worth and cannot be discarded
nerely on the groundthat being public servants they are
interested in the success of their case..... !

3. There might also be sonme justification for the
gri evance of the appellant that the H'gh Court had preferred
sorme observati ons in the medi cal - evi dence-whi ch Sri
Prithviraj characterised as nmerely conjectural answers-to
the other categoric answer by the very nedical-w tnesses
thenselves. So Prithviraj also submtted that if would be
erroneous to accord undue prinacy to the hypothetica
answers of nedical -w tnesses to exclude the eye-w tnesses’
account which had to be rested independently and not
treated as the "variable" keeping the nedical-evidence as
the "constant".

PG NO 403

It is trite that where the eye-w tnesses’ ~account is
found credi ble and trustworthy, nedical-opinion pointing to
alternative possibilities is not accepted as conclusive.
Wtnesses, as Bantham said, are the eyes and ears of
justice. Hence the inportance and prinmacy of the orality of
the trial-process. Eye witnesses’ account would require a
careful independent assessnent and evaluation for ~their
credibility which should not be adversely prejudged naking
any ot her evidence, including nedical-evidence, as the sole
touch-stone for the test of such credibility. The evidence
nust be tested for its inherent consistency and the inherent
probability of the story; consistency with the account of
other witnesses held to be credit-worthy; consistency wth
the undisputed facts; the 'credit’ of the w tnesses;  their
performance in the w tness-box; their power of observation
etc. Then the probative value of such evidence becones
eligible to be put into the scales for a cunulative
eval uati on.

A person has, no doubt, a profound right not to be
convicted of an offence which is not established by the
evidential standard of proof beyond reasonabl e doubt. Though
this standard is a higher standard, there is, however, no
absolute standard. Wat degree of probability anmunt to
‘proof’ is an exercise particular to each case. Referring to
the inter-dependence of evidence and the confirmation of one
pi ece of evidence by another a | earned author says: (See:
"The Mat hematics of Proof-11": Ganville Wlliams: Crimna
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Law Revi ew, 1979, by Sweet and Maxwel |, p. 340 (342).

"The sinple multiplication rule does not apply if the
separate pieces of evidence are dependent. Two events are
dependent when they tend to occur together, and t he
evi dence of such events may al so be said to be dependent. In
a crimnal case, different pieces of evidence directed to
establishing that the defendant did the prohibited art wth
the specified state of mind are generally dependent. A juror
may feel doubt whether to credit an alleged confession, and
doubt whether to inter guilt from the fact that the
dependant fled fromjustice. But since it is general l y
guilty rather than innocent people who run away, the two
doubt are not to be nmultiplied together. The one piece of
evi dence may confirmthe other."

Doubts woul d be reasonable if they are free froma seat
for abstract specul ation. taw cannot afford any favourite
other than truth. To consitute reasonabl e doubt, it is nust
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be free /from an over enotional response. Doubts nmay be
actual and  substantial doubts as to the guilt of the
accused-person arising fromthe evidence, or fromthe |ack
of it, as opposed to mere vague apprehensions. A reasonable
doubt is not an imaginary, trivial or a nerely possible
doubt; but a fair doubt based upon reason and common-sense.
It must grow out of the evidence in the case.

The concepts of probability, and the degrees of it,
cannot obviously < be expressed in terns of wunits to be
mat hematically enunmerated as to how nmany of such wunits
constitute proof beyond reasonable doubt. 'There is an
unm st akabl e subjective-elenent ~ in the evaluation of the
degrees of probability and the quantum of proof. . Forensic
probability nust, in the last analysis, rest on ‘a robust
conmon-sense and, ultimately, on the trained intuitions of
the judge. Wiile the protection given by the crimna
process to the accused-persons is not to be eroded, at the
same time, uninforned legitimsation of trivialities would
nmake a nockery of administration of crimnal justice.

14. In the circunstances of the case, we propose to
adopt the course which commended itself to the Court in
Qanruddin v. Acgeel & Ors., AR 1982 SC 1229 where Fazal Al
J. observed:

"The trial court had convicted the accused on a full and
conpl ete apprai sal -of the evidence. The Hi gh Court in appea
has witten a very cryptic judgnent and has not tried to
di spl ace sone of the inportant reasons given by the tria
court nor has it made any attenpt to scan the intrinsic
nmerits of the evidence. W are satisfied that the judgnent
of the Hi gh Court is not in accordance: with llaw. In these
circunstances, therefore, we allow this appeal and renand
the case to the Hi gh Court for fresh disposal according to
law ..... "

15. Accordingly this appeal is partly allowed, the
Judgnent of the High Court dated 30th September, 1983, in
Crl. Appeal No. 1320 of 1982 is set aside and the appeal —is
remtted to the High Court with the direction to re-admt
it, and hear and di spose of the same on the nerits afresh.
W hope and trust that it will be possible for the Hgh
Court to dispose of the appeal npst expeditiously.

The Hi gh Court, should it consider it necessary or
appropriate, mght consider calling for expert medical-
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evi dence- of course with appropriate opportunity to the
defence’-on the point of the effect of the injuries on the
speech and consci ousness of Harish. This is of entirely left
to the High Court.
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16. During the pendency of the appeal before the High
Court pursuant to this order, the respondents shall be

enl arged on bail to the satisfaction of the Sessions Court,

Bareilly. Appeal is disposed of accordingly.
R S. S Appeal allowed partly.




