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ACT:

Trade Uni ons Act, 1926: Sections 15 and 18 Trade Union-
Wor ker resigning fromnmenbershi p-Wether entitled to ask
for account and claimrefund of anpbunts received by trade
uni on from nanagenent .
%

G vil Procedure Code 1908, Section 9.

Central Trade Union Regul ations 1938, Regulation Il(i).

Cvil suit by workers-Against office bearers of Trade
Union-Claimng refund of anobunts received by Union from
managenent - Mai ntai nability of.

HEADNOTE:

The ternms and conditions of service including the rates
of wages and other allied matters were decided and settled
t hr ough mutual negotiations between the trade uni on
represented by respondent No. 3, its CGeneral Secretary and
respondent No. 4, President of the Enpl oyers Associ ati on
Respondent Nos. 1 and 2 were workers and were nenbers of the
trade union.

Under an agreenent entered into in October, 1973 an
amount equivalent to 10 pai se out of every rupee earned by
the workers was deducted by the managenent towards the
gratuity fund and transferred to the trade union for and on
behalf of the workers. Under another agreement -a sum
equi valent to 10 pai se per rupee in the wages of the workers
was paid by the nanagenent to the trade wunion- towards
accident benefit fund of which the workers were the
beneficiaries. The ambunts so collected were entrusted to
the petitioner, who was also the treasurer and custodi an of
these funds of the trade union. The petitioner deposited
the anounts received by himin his personal nane in his bank
account, and no account of these anpbunts was rendered by him
to the nenbers of the trade union. He did not call any
general body neeting and the menbers of the trade union
could not ventilate their grievance regarding m smanagenent
of the funds.

In view of the aforesaid difficulty, 85 wor ker s
i ncl udi ng Respon-
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dent Nos. 1 and 2 and three others resigned fromthis trade
uni on on January 13, 1976, and forned a separate trade union
of their own and A registered the sanme under the Trade
Uni ons Act, 1926.

Respondent Nos. 1 & 2 and three other persons instituted
five suits in the Munsiff Court against the petitioner and
respondent No. 3 for a decree directing the petitioner and
respondent No. 3 to render an account of the anounts
col I ected on their behalf from Decenber, 1969 towards the
accident benefit fund and from Cctober, 1973 towards the
gratuity fund.

The petitioner who was the President and the Treasurer
of the trade union resisted the suits and contended that
since the plaintiffs had resigned and ceased to be nenbers
of the trade union they had no right to claimthe refund of
the sunms due to themfromout of the funds of the trade
uni on and that the suits were not maintainable in the G vi
Courts in view of the provisions of the Paynent of Gatuity
Act, 1972 and the Wrkmen's Conpensation Act, 1923.

Al these suits were tried together and the Minsiff
passed a prelimnary decree against the petitioner and
respondent No. 3 directing themto render an account of the
amounts received by them and further directed that each of
the plaintiffs was entitled to get his proportionate share
of the amunt due to himfromout of the total anount
recei ved by the petitioner and respondent No. 3.

The petitioner filed an appeal and the Additional Sub-Judge
found that the petitioner and respondent No. 3 had received
from the managenent. amounts on behal f of the  workmen, but
held that the plaintiffs were not entitled to any decree at
the hands of the Gvil Court since the suits were not
mai ntai nable in view of the provisions of the Paynent of
Gatuity Act, 1972 and the Worknen’s Conpensation Act, 1923.

Second Appeals were filed in the H gh Court by respondent
Nos. 1 & 2 and the High Court by a comon judgnent set aside
the judgnent and decree passed by the First Appellate Court
and restored the judgnment and decree passed by the Tria
Court.

In the appeal by Special Leave to this Court it was
contended that the provisions of the Paynent of Gatuity
Act, 1972 and the Wrknmen s Conpensation Act, 1923 have
debarred the filing of the suit, that respondent Nos. 1 & 2
could not <claim the anobunt after resigning from the
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nmenbership of the trade union as the said amunts forned
part of the general fund of the trade union, and that only
on the dissolution of the trade union its funds could be
distributed as per the rules of the trade union, and where
the rules did not provide for the sane, then the fund was
liable to be distributed as per Rule 11(1) of the Centra
Trade Uni on Regul ations, |938.

On the question: whether a menber of the trade union is
entitled to ask for an account and to claim refund of
sums received by the trade union fromthe managenent for and
on his behalf on his ceasing to be a nenber.

Di sm ssing the Special Leave Petition,

HELD: 1. The civil suits filed by the workers-Respondent
Nos. 1 & 2 were not barred under the provisions of the
Paynent of Gatuity Act 1972 and t he Wor kmen’ s
Conpensati on Act, 1923. [264(

2. The anpbunts were received by the trade union fromthe
enpl oyer concerned towards the gratuity and acci dent benefit
to which the workers were entitled. There was no scheme
drawmn up by the trade union regarding the paynent of the
gratuity anmount and the accident benefit fund received on
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behal f of the workmen to the workmen concerned. There was no
agreenment between the trade union and its nenbers that the
amount received towards gratuity and acci dent benefit should
form part of funds of the trade union. Any anount received
for and on behalf of the menbers is liable to be refunded to
the wor knen concerned. [264D0

In the instant Case, the ampbunt which had been received
on behalf of Respondent Nos. 1 & 2 by the petitioner and
Respondent No. 3 had, therefore, to be refunded to them on
their resignation fromthe nenbership of the trade union
[ 264E]

3. There is no warrant for the viewthat only on the
di ssol uti on of the trade wunion its funds coul d be
distributed as per the rules of the trade union and that
where the rules did not provide for the sanme, the fund was
liable to be distributed as per Rule 11(1) of the Centra
Trade Uni on Regul ations 1938. [264B]

Bal mer, Lawrie Wirkers Union. Bombay and Anr. v. Bal mer
Lawie and Co. Ltd. and Os., [1985] 2 S.CR 492
di stingui'shed.
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JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Speci al Leave Petition
(Civil) No. 7506 of 1988.

From the Judgnent and Order dated 22.10.1987 of the
Kerala High Court in S A Nos. 527 of 1981 and 535 of 1981

M K. Ramanur t hy, Ms. C. Ramanur t hy and M A
Kri shnamurthy for the Petitioner

The Order of the Court was delivered by

VENKATARAM AH, J. The question involved in this petition
is whether a menber of a trade union is entitled to ask for
an account and to claimrefund of the suns received by the
trade union fromthe managenent for and on his behalf on his
ceasing to be a nenber of the said trade union

Respondents 1 and 2, E.K Thomas and K K. Surendran
respectively, were enployees of a certain managenent ~ which
was the nmenber of the Cochin Railway Forwarding Agents
Associ ati on whose President is inpleaded as Respondent No. 4
in this petition. The managenment concerned was doing the
busi ness of a clearing agent in the Cochin Harbour Termn nus
Rai | ways Goods Shed. The respondents 1 and 2 were working as
head |oad workers. Sonme of the enployees working under the
managenment concerned were menbers of a trade union called
Cochin Port Thozhilali Union (hereafter referred to as ‘the
trade wunion’) whose GCeneral Secretary is inpleaded as
Respondent No. 3 in this petition. The petitioner, 'GS.
Dhara Singh was the President of the trade union. The /'terns
and conditions of service including the rates of wages and
other allied matters relating to the head | oad workers were
deci ded and settled through nutual ’'negotiations between the
trade union and Respondent No. 4. Under an agreenent entered
into in COctober, 1973 an anount equivalent to 10 paise out
of every rupee earned by the workers was deducted by the
managenent towards the gratuity fund and transferred to the
trade union for and on behalf of the workers. Under another
agreement a sumequivalent to 10 paise per rupee in the
wages of the workers was paid by the nanagement to the trade
union towards accident benefit fund of which the workers
were the beneficiaries. The anobunts so collected were
entrusted to the petitioner, who was also the treasurer and
custodian of the funds of the trade union. It 1is alleged
that the Petitioner deposited the amounts so received by him
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in his personal nane in his bank account. No account of the
amounts so received by himwas rendered and the nmenbers of
PG NO 262

the trade wunion found that it was not possible to keep
control over the funds so received by the petitioner.The
petitioner who was the President of the trade union did not
call any general body neeting and thus the nenbers of the
trade wunion could not ventilate their grievance regarding
the mi smanagenent of the funds received by the petitioner by
denocratic neans. In view of the above difficulty faced by
them 85 workers including Respondents 1 & 2 and three
ot hers, nanely, K T. Raghavan, A N Joseph and K. J.
Ant happan, resigned fromthe trade union on 13.1.1976 and
formed a separate union of their own, which was registered
under the Trade Unions Act. Thereafter Respondent Nos. 1 &
2, K T. Raghavan, 'A-N. Joseph and K J. Anthappan instituted
five suits being Original Suits Nos. 49 to 52 and 54 of 1977
on the file of the Munsiff, Cochin against the petitioner
and Respondent No. 3 praying for.a decree directing the
petitioner and Respondent No. 3 to render an account of the
amounts collected on their behalf from Decenber, 1969
towards the accident benefit fund and from October, 1973
towards the gratuity at the rate of 10 pai se per rupee under
each head and to pay the anmounts due to them Each of the
plaintiffs in the said suits estimted the anbunt payable to
himat Rs. 3000. They also clained future interest at 6 per
cent per annumon the amounts found to be due to them til
the date of paynent.

The petitioner, who was the President and Treasurer of
the trade union ~took wup various pleas denying his
liability to render account and to refund the amunt. One
of the pleas raised by the petitioner was that since the
plaintiffs had resigned and ceased to be the menbers of the
trade union they had no right to claimthe refund ' of the
sums due to themfromout of the funds of the trade ' union
and that if they rejoined the trade union they would be

entitled for paynent of gratuity and accident benefit
when occasi on arose for paynent of the sanme. He al so pl eaded
that the suits were not nmintainable in civil courts in

vi ew of the provisions of the Paynment of Gatuity Act, 1972
and the Wirkmen’s Conpensation Act, 1923. On the  basis of
the pleas rai sed by the parties, the Trial Court franmed
two i ssues, in each of the suits nanely, (i) whether the
plaintiff could ask the petitioner and Respondent No.” 3
to render an account of the anpunts received by them and
(ii) whether he was entitled to claimthe refund  of any
amount. All the five suits were tried together and they were
di sposed of by a common Judgnent dated 31.5. 1979 by the
|earned Munsiff. By his judgnent the Muinsiff passed a
prelimnary decree against the petitioner and Respondent No.

3 directing them to render an account of the  anpunts
received by themtowards the accident benefit fund from
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December 1969 to 16.11.1975 and towards gratuity  from
October, 1973 to 16.11.1975. The learned Minsiff further
directed that each of the plaintiffs was entitled to get
proportionate share of the anpbunt due to himfromout of the
total anount received by the petitioner and Respondent No.

3. He further directed the plaintiffs to apply for a fina

decree for ascertaining the actual anobunt due to them in
accordance with the prelimnary decree passed by him al ong
with future interest at 6 per cent per annumfromthe date
of suit till date of realization. Aggrieved by the judgnent
and decree passed by the learned Minsiff the petitioner
filed two appeals in A'S. 122 of 1979 and A S. 124 of 1979
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on the file of the Additional Sub-Judge, Cochin against the
decrees passed by the Munsiff in favour of Respondent Nos. 1
and 3 respectively. After hearing the parties the |earned
SubJudge found that the petitioner and Respondent No. 3 had
received from the managenent anmobunts on behalf of the
wor kmen concerned towards gratuity and acci dent benefit fund
but the plaintiffs were not entitled to the decree at the
hands of the Cvil Court since the suits were not
mai ntai nable in view of the provisions of the Paynent of
Gratuity Act, 19)7?. and the Wrknen's Conpensation Act,
1923 which provided for separate renedies. He accordingly
set aside the decrees passed in favour of Respondent Nos. 1
and 2 in the suits filed by them Aggrieved by the commobn
Judgnent dated 21.8.1980 of the | earned Additional Sub-Judge
Respondent Nos. 1 and 7 filed Second Appeal No. 537 of 1981-
F and Second Appeal No. 535 of 1981-G respectively on the
file of the H gh Court of Kerala. The two second appeals
wer e heard together and the High Court by its conmon
Judgnent ~/dated 22. 10. 1987 set aside the judgnent and
decrees passed by the First Appellate Court and restored the
j udgrment and decrees passed by the Trial Court. This Specia
Leave Petition is filed by the petitioner against the said
conmmon judgnent of the H gh Court under Article 136 of the
Constitution of |ndia.

At the hearing of the Special Leave Petition the |earned
counsel for the petitioner stated and we think rightly that
the ground on which the First Appellate Court had set aside
the decrees passed by the Trial Court, nanely, that the
suits were barred under the provisions of the  Payment of
Gratuity Act, 1972 and the Worknmen' s Conpensati on Act, 1923
was unsust ai nabl e. But he, however, contended that since the
amounts had been realised by the petitioner and Respondent
No. 3 fromthe managenent under settlenents which had been
entered into through the trade union Respondents 1 and 2
could not <claim the anount after “resigning from the
menbership of the trade union as the said anounts formed
part of the general fund of the trade union to /which a
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menber who had resigned had no right. The |earned counse
further urged that since the ambunts were made available to
the trade union by the enployer for the benefit of the
menbers of the trade union on the happening of certain
contingencies and since the resignation from nenbership of
the trade union was not one such contingency a nenber of a
trade union who had resigned fromthe nenbership of the
trade union could not claimthe amount. He further urged
that only on the dissolution of the trade union “its funds
could be distributed as per the rules of the trade union and
where the rules did not provide for the same then the /fund
was liable to be distributed as per rule 11(1) of the
Central Trade Uni on Regul ations, 1938.

W do not find that the petitioner is right ‘in his
contentions. Admittedly, the anmbunts were received by the
trade union fromthe enpl oyer concerned towards the gratuity
and accident benefit to which the workers were entitled.
There was no schene drawn up by the trade wunion regarding
the paynment of the gratuity anopunt and the accident benefit
fund received on behalf of the Wrkmen to the worknen
concerned. There was no agreenent between the trade union
and its nenbers that the ampbunt received towards gratuity
and accident benefit should formpart of funds of the trade
uni on. Any ampunt received for and on behalf of the nenbers
is liable to he refunded to the workmen concerned.. In the
i nstant case the anmount which had been received on behal f of
Respondent Nos. 1 and 1 by the petitioner and Respondent No.
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3 had, therefore, to be refunded to them on their
resignation fromthe nmenbership of the trade union. W do
not find any tenable defence which the trade union could put
forward in the circunstances of the case.

On the question that the workmen concerned were entitled
to the amunts received on their behalf there is a
concurrent finding of all the three courts in favour of
the plaintiffs. The decision in Bal ner Lawie Wrkers’
Uni on, Bonbay and Anr. v. Balnmer Lawie and Co. Ltd. and
Os., [ 1985 ] 2 SCR 492 is of no assistance to the
petitioner. 1In that case this Court was concerned with the
validity of clause 17 of the Settlenment, referred to
therein, which read as foll ows:

"Arrears will be paid within two nonths fromthe date of
signing of the settlenment. Further, the Conpany shal
col l ect fromeach worknman an anount equivalent to 15% of the
gross arrears payable to each enpl oyee under this settl ement
as contributionto the Union Fund and this Amount shall be
paid to the Union within 3 days of the paynment of arrears by
Payee’ s' Al ¢ Cheque."

(enphasi s added)
PG NO 265

The appellant in the above case which was a non-
recogni sed union had challenged the validity of clause 17,
referred to above, on the ground that it permtted a
conpul sory exaction not pernitted by the Payment of Wages
Act from the arrears payable to the  workmen. This Court
rejected the said 'contention since under clause 17 the
amount of 15% of the gross arrears received by the Union was
to be treated as contribution tothe Union Fund and that the
said clause was a valid one.

In the case before us the petitioner and Respondent No.
3 have not shown that there was any such settlenent between
the managenent and the trade union or a schene prepared by
the trade uni on whi ch was bi nding on the worknen under which
the ampunts received towards the gratuity and the accident
benefit fund on behal f of the worknmen woul d becone a part of
t he Uni on fund.

We do not, therefore, find any ground to interfere wth
the judgnent of the High Court. This Special Leave Petition
therefore, fails and it is dismssed.

N. V. K. Petition dism ssed.




