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ACT:

Letters Patent of 1865 of Calcutta High Court: C ause
13-Extraordinary original jurisdiction-Exercise of by High
Court - Condi tions requisite -Ejectrment suit under W B.
Prem ses Tenancies Act, 1956 and title suit transferred to
Hi gh Court by consent of parties-But retransferred to tria
court-Held disposal of suit by Hgh Court would serve
pur pose of justice.

%

Constitution of I ndi a-Art. 136- Proceedi ng at a
prelimnary stage-Interference-Wen called for.

Practice and Procedure: Disposal of suits by Hi gh  Court
woul d serve purpose of justice-Lesser nunber of appeals and
possibility of settlenent.

HEADNOTE

The appellant let out his godown to a Textile conpany,
which was subsequently amalgamated wth the respondent
Conpany, under a schene of anmal ganati on approved by the Hi gh
Court.

On August 29, 1985 the appellant issued . a notice to the
erstwhile conmpany under s. 106 of the Transfer of Property
Act read with s. 13(6) of West Bengal Prem ses Tenancy Act,
1956 to quit and hand over vacant possession of the godown.
Thereafter he filed a suit for eviction in the Cty  Gvi
Court against the erstwhile Conpany and the respondent
Conpany. The respondent also filed a suit under Order  39(I)
and (2) of the Civil Procedure Code for tenporary injunction
restraining the appellant from di sconnecting electricity in
the said prem ses.

The appellant filed an application in the H gh Court
under clause 13 of the Letters Patent for transfer of the
two suits on the ground that the respondent had adopted
dilatory tactics and had taken several adjournnents to file
witten statenent, and that the original records relating to
amal gamati on were available in the H gh Court. By consent of
the parties, the Hi gh Court transferred these suits to
itself for trying inits extraordi nary original civi
jurisdiction.
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represented that the suits were transferred to the High
Court only on the understanding that the suits would be
settled and that the efforts to settle the suit had failed.
Hence,the Judge fixed a date for hearing of the two suits.
On February 17, 19S8 the respondent filed an application for
recalling the order of transfer.

Accordingly, the High Court recalled its earlier order
and retransferred themto the City Cvil Court.

Aggri eved, the appellant filed an appeal by specia
| eave, contending that there was sinply an agreenment to have
the suits transferred to the High Court for quick and
expedi tious disposal, in viewof the long delay in filing
witten statenents.

The Respondent, however, contended that the agreenent
was that the suits woul.d be settled in the H gh Court.

Di sposi ng of the appeal,

HELD: 1.1 C ause 13 of the Letters Patent enables the
High Court to exercise the extraordinary original civi
jurisdiction. The Letters Pat ent contenpl at es t wo
contingencies for the High Court to exercise extraordinary
jurisdiction, nanmely, on agreenent of the parties to that
effect, the suits be transferred and, secondly, for the
purpose of justice. It further stipulates that the reasons
for so doing to be recorded on the proceedings in the Hgh
Court. [209C- D)

1.2 The disposal’ of the suits by the Hgh Court would
serve the purpose of justice. It would shorten litigation in
the sense that there would be |[|esser nunber of appeals to
the higher Court and the possibility of settlement is there
in the Hi gh Court nore than anywhere else. Suits are likely
to be nore expeditiously disposed of under the  supervision
of the H gh Court Judge than before the City Cvil Court or
the Court subordinate to H gh Court. [2]0B]

1.3 The purpose of justice must- be determ ned by
reference to the circunstances of each case and the | bal ance
of conveni ence having regard to those circunstances, is one
of the matters for consideration. [2l0D]

In the instant case, even though initially the agreenent
to transfer mght have been on the basis that the suits
would be settled but the agreenment to transfer was not
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unequi vocal . The possibility of settlement mght have -been
the notivation. But the Hi gh Court has, wundoubtedly, for
the purpose of justice, rightly power to dispose of the
suits. Having once transferred the suits, it would be just
and fair and would al so serve the purpose of justice that
the suits should continue to be disposed of by the High
Court. [210C- D]

Though the suits are at a prelimnary stage, but for the
pur pose of justice, t he Court nust over see t he
adnm nistration of justice by different Courts and orders
passed Hi gh Court as well as City Cvil Courts. [210F]

Therefore, the purpose of justice would be served by
directing expeditious disposal of the suits by the H.gh
Court. [210F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2597 of
1988.

From the Judgnent and Order dated 17.3.1988 of the
Calcutta High Court in Matter No. 2462 of 1987.

Soli J. Sorabji, R Mhapatra, B.P. Singh and L.P.
Agarwal a for the Appellant.
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S. K. Kapoor, S. Dube, Chatterji and Ms. Indra Sawhney
for the Respondent.

The Judgnent of the Court was delivered by

SABYASACH  MUKHARJI, J. Special |eave granted. The
appeal is disposed of by the judgnent herein.

On or about 7th August, 1963 Jayshree Textiles &
Industries Ltd. (hereinafter called 'the Jayshree ') was
inducted as a tenant in respect of a godown in Calcutta on
groundfloor at a nonthly rent of Rs. 151 per nonth payable
according to the English calendar month we. f. 1.8. 1963
exclusive of electric charges. Such induction was by the
predecessor in title of the present appellant. The said rent
of Rs.151 p.m was |ater enhanced fromtine to tine and the
| ast rent was Rs. 225
p. m

On or about 21st July, 1975, the H gh Court at Cal cutta,
in Company Petition No. 161/76 connected wth conpany
application No. 70/76 filed by the Jayshree, approved the
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schene " of amal ganati on whereby the Jayshree nerged in the
respondent Conpany. It is alleged that on or about 4th July,
1985, the appellant for the first tine came to know that the
said godown was in occupation of Indian Rayon Corporation
Ltd and, hence, anotice to quit was issued. On or about
11th July, 1985, the respondent by its letter intimated the
appel | ant. that Jayshree was anal gamated w th the respondent
in accordance with the schene sanctioned by the H gh Court
at Calcutta on 21st July, 1976.

On 29th August, 1985, a notice under Section 106 of the
Transfer of Property Act, read with Section I3(d) of the
WB. Prem ses Tenancy Act, 1956 (hereinafter ~called ’'the
Act’), to quit, vacate and hand-over vacant -~ possession on
the last date of the follow ng nonth,was issued to Jayshree.
Thereafter, on | st Decenber, 1985 the appellant filed a suit
for eviction in the City Cvil Court at Calcutta against the
Jayshree and the respondent herein. On 25th March, 1986, the
respondent filed a Title Suit No. 545/86 under Order '39(1)
and (2) of the Cvil Procedure Code praying for ‘tenporary
injunction restraining the appellant from disconnecting
electricity in, the said prenises.

It is alleged and was al so al | eged before the H gh Court
that the defendant No. 2 in the suit in the Gty Gvi
Court, took 15 adjournnents to file witten statenent
bet ween March 1986 to May 1987. On about 6th July, 1987, the
appellant filed an application under Cause 13 of the
Letters Patent in the H gh Court at Calcutta, praying for
transfer of the two suits on the ground that the respondent
had adopted dilatory tactics and had t aken severa
adj our nnent s and. furthers that the original records
relating to anml ganmation are available in the H gh Court.
Rule nisi was issued by the High Court. On 10th " Cctober
1987 the Hi gh Court passed the follow ng order

The Court: By consent of the parties, this application
for transfer of the suit under Clause 13 of the Letters
Patent is treated as on days’ list and is disposed of by the
fol |l owi ng order:

By consent of the parties the title suit being Title
Suit No. 345 of 1986 between Indian Rayon Corporation Ltd.
and Abhay Singh Surana pending before the |earned Judge's
bench in the Gty Cvil Court and the ejectnent suit being
Ej ectnent Suit No. 1088 of 1985 between Abhay Singh Surana
and Jayshree Textiles & Industries Ltd. and another pending
inthe Cty Cvil Court are renoved and transferred to this
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Court and to be entertained and tried by this Court in its
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extraordinary original civil jurisdiction, the records be
transferred to this Court by 16th Septenber 1987. The
Regi strar, Oiginal Side, shall conmunicate order to the
Regi strar, City Cvil Court. If necessary, at the cost of
the petitioner a special messenger is to be deputed for the
purpose of transfer of the records fromthe City Gvil Court
to this Court. Let the two suits appear in the for
settlenent on 17th Septenber, 1987. "

It appears that the suits appeared before the |earned
Judge wupon nmentioning on 15th Decenber, 1987. It was
represented that the suits were transferred to the High
Court only on the understanding that the suits would be
settled. It was further represented that the effort settle
the suits had failed and, hence, the |earned Single judge of
the High Court fixed a date for hearing of the two suits.

On 17t h February, 1988, the respondent filed an
application before the l'earned Trial Judge in Calcutta for
recalling  the order of transfer dated 10.10.1987. On 17th
March, 11987, the court passed the foll owi ng order

"The Court: |t appears that on 10th Septenber, 1987, an
order was passed directing transfer of the suit to this
Court so that the parties could settle the matter in this

Court. It has been stated by M. Ranjan Dev, Advocate, that
there is no possibility of settlenent and the suit should be
heard. 1In that view of the matter, let the suit be heard by

the appropriate Court. The order dated 10th Septenber, 1987
is hereby recalled. Let there also be an order in ternms of
prayer [b] of the petition. Since the suit is being re-
trans-ferred to the Gty Cvil Court, this Court cannot pass
any order as to the prayers made for deposit  of rent.
Liberty is given to the parties to nmke an appropriate
application before the appropriate Court- for  such a
direction.”

Aggrieved thereby, the petitioner had filed a | specia
| eave petition and |eave was granted herein. That is
how, t hi s appeal is here.

In order to appreciate the contentions urged /in this
case, it is inperative to refer to Cause 13 of the Letters
Pat ent of 1865 of the Hi gh Court, which reads as foll ows:

"And we do further ordain, that the said H gh Court of
Judi cature at Fort WIlliamin Bengal shall have  power to
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renmove, and to tr and determine, as a Court of “extra-
ordinary original jurisdiction of any court, whether wthin
or wthout the Bengal Division of the Presidency of Fort
WIlliam subject to its superintendence. when the said High
Court shall think proper to do so, either on the  agreenent
of thethe parties to that effect, or for,r  purposes of
justice. the reasons for so doing being recorded on the
proceedi ng of the said H gh Court. "

The aforesaid clause has been the subJect-nmatter of
various adjudications and interpretations by the Hi gh Court.
It enables the Hi gh Court to exercise the extraordinary’
ori gi nal civil jurisdiction. The Letters Pat ent
contenplates two contingencies for the H gh Court to
exerci se extraordinary jurisdiction. nanmely. on agreenent of
the parties to that effect. the suits be transferred and,
secondly, for the purpose of justice. It further stipulates
that the reasons for so doing to be recorded on the
proceedings in the Hgh Court. In this case. apparently the
suits were transferred by agreenent of the parties. There
is. however, great deal of difference as to what that
agreenment was. On behalf of the appellant, it is contended
that there was sinply an agreenent to have the two suits
transferred to the H gh Court for quick and expeditious




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

di sposal . It was further, asserted that in view of the
long delay in filling the witten statenents, it was,
therefore, advisable to have the suits disposed by the High
Court.

On the other hand, it is seriously contended that the
agreement was that the suits would be settled in the High
Court. It appears that sone such representations had been
nmade to the |earned Judge that the suits would be settled.
This, however. the appellant disputes. The suits have been
transferred for settlement. As the agreenment to settle the
suits has not fructified, the respondent does not want the
suits to be tried in the High Court. The appellant states
that there was no such agreenent that the suits would be
settl ed. There was, undoubtedly, a possibility for the
suits being settled and the counsel for the appellant stated
that the suits could nore easily be settled in the High
Court. On the basis that there was sone such kind of
agreenment "and it is desirable that the suits should be tried
by an appropriate Court having jurisdiction, the H gh Court
has remtted the suits back to the City Cvil Court. There
is no doubt that the City Cvil Court is the appropriate
Court and that there existed the agreenment which, as
recorded in the order of the Court, does not indicate that
it was on the basis that the suits woul d be settled. There
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are factors indicating that the purpose of justice wuld be
met if the suits are tried in the Hi gh Court. Undoubtedly,
the witten statenent has been | ong delayed in the suit in
1985 and the sane has not yet been fil ed.

The di sposal ot the suits by the H gh Court, would serve
the purpose of justice. It would shorten litigation in the
sense that there would be | esser nunber of appeals to the
hi gher Court and the possibility of settlenent is there in
the H gh Court nore than anywhere else. Suits are likely to
be nore expeditiously disposed of under the supervision of
the H gh Court Judge than before the learned Cty G vi
Court or the Court subordinate to High Court. Hence, even
though initially the agreenment to transfer m ght have been
on the basis that the suits should be settled but the
agreement to transfer was note unequivocal. The possibility
of settlenment might have been the notivation. But the High
Court has, undoubtedly, for the purpose of justice rightly
power to dispose of the suits and in the facts of this case
in our opinion, having once transferred the suits, it would
be just and fair and woul d al so serve the purpose of justice
that the suits should continue to be di sposed of by the High
Court. The purpose of justice nust be determ ned by
reference to the circunstances of each case and the bal ance
of conveni ence having regard to those circunstances, i's’ one
of the matters for consideration

Counsel for the respondent contended under Art. 136 of
the Constitution that it is not an order which should be
interfered with. W are unable to agree. It is true that the
suits are at a prelimnary stage but it is also true that
for the purpose of justice the Court, if possible, nust
oversee the administration of justice by the different
Courts and the orders passed therein by the High Courts as
well as the City Cvil Courts.

In that view of the matter we think that the purpose of
justice would be served by directing expeditious disposal of
these suits by the High Court. In the premi ses the order of
the High Court is set aside and | et these two suits be heard
by the Hi gh Court one after the other. The witten statenent
as mentioned hereinbefore, has not been filed. The witten
statenment, if any, by the respondent may be filed wthin
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four weeks fromtoday and further directions for expeditious
di sposal may be obtained fromthe | earned Judge taking these
suits. Let these suits appear before the appropriate Bench
in the Hi gh Court of Calcutta.
The appeal is disposed of as aforesaid. No order as to
costs.
N, P. V.
Appeal disposed of.
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