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ACT:

Cvil Services: Utar Pradesh Non-Technical (class Il)
Services (Reservation of vacancies for denobilised officers)
Rul es 1973/ U.P. Non-Technical (class I'1/Goup B) Services
(Appoi ntment of Denpbilised officers) Rules, 1980-Rules 1, 3
and 6/Rule 5-Denobil I sed officers from arned forces
recruited in Givil Servi ce-Seniority-Period bet ween
denpbi lisation and recruitnent to Cvil Service-Conputation
of .

HEADNOTE

The appel |l ants have been appointed in the U P. G vi
Service as direct recruits on. the basis of conpetitive
exam nation held by the U P. Service Conm ssion. They are
governed by the U P. Cvil Service (Executive Branch) Rules,
1941. The respondents were recruited under -the U.P. Non-
Technical (Cass-11) Services (Reservation of Vacancies for
Denobi l i sed officers) Rules, 1973 and/or U.P. Non-Technica
(dass-11/Goup '"B) Services (Appointnment of Denobilised
of ficers) Rules, 1980. They wer e ei t her Ener gency
Comm ssioned of ficers or Short Service Conmissioned Oficers
of the armed forces. They were denpbilised fromthe armed
forces in or about 1968. In order to rehabilitate such
persons who rendered services to the country (during the
operation of the emergency when the nation's security was in
peril due to aggression, the 1973 Rules were franmed under
the proviso to Art. 309 of the Constitution of |ndia.

In 1976, a seniority list was prepared showing the
respondents as seniors to the appellants on the basis of
their service in the armed forces and the gaps between their
di scharge and recruitnent in civil service. Simlar |ist was
prepared in 1980 as well. Aggrieved by this, the appellants
noved two wit petitions before the H gh Court chall enging
the validity of the 1973 Rules as also the 1980 Rules. The
Hi gh Court held that these Rules were |legal and valid and
upheld the wvalidity of the inmpugned seniority list. These

two appeals by special |eave are against the H gh Court
j udgrent .

On behalf of the appellants, it was contended that the
Hi gh
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Court’s interpretation of Rule 6 of the 1973 Rules relating
to seniority and pay was in excess of the relief intended to
be granted by the rule. It was also urged that when a
candi date who was in the arned forces joined civil service,
the assunption should be that he had entered the civi
service at the second opportunity of conpeting for the
recruitnment, but no other period including that between the
di scharge and recruitnment would be taken into account for
the purpose of conputing his seniority.

The contention of the Respondents was that since only
ten per cent of the vacancies were reserved for war service
candi dates, it was difficult for themto get a chance within
a reasonable tine after their discharge fromwar service and
it would be quite consistent with rules of natural justice
to take into account the interregnum between the date of
di scharge and the date of recruitnent in civil service.

Al owi ng the appeals, this Court,

N

HELD: 1.1. The Hi gh Court was right in holding that the
1973 Rules as al so the 1980 Rules are quite |egal and valid.
However, under— Rule 6 of the 1973 Rules or Rule 5 of the
1980 Rules, only a reasonable period of three years for
taking the exam nation and the time taken for recruitnment or
posting woul d be taken into consideration for the purpose of
conputing seniority and pay. [582D E]

1.2. Under Rule 6 of the 1973 Rules, the recruitnent of
a war service candidate will be assumed to have been nmade in
the year in which he had the second opportunity of conpeting
for such recruitment, the first” being on attaining the

m ni mum age to conpete. It does not provide for the period
bet ween denobilisation and recruitnent of a -war service
candidate in the civil service. Nor does it forbid
consi deration of such period. It cannot, however, he denied
that after the discharge fromwar service, there wll be
some |l apse of time for the recruitment of a candidate in the
Provincial Cvil Service. There 1is a question of competing

in the exam nation. Though Rule 6 does not provide for any
gap to be taken into consideration, it is apparent that sone
reasonabl e period has to be allowed to a candi date to enabl e
himto avail hinmself of the opportunity of appearing at the
conpetitive exam nation for recruitnent in the ~Provincial
Gvil Service. Conpetitive exam nations are generally
difficult and at least two years’ tine should be allowed to
a candidate, after his discharge, for his preparation for
the competitive exanmination and that wll be his first
opportunity. The second opportunity wll arise in-the next
year, that is, in the third year
576
of his discharge from the arned forces. In other words, he
shoul d be allowed three years for conpeting in the relevant
exam nation for recruitnent in the civil service. Apart from
the three years, the period of tine taken for recruitnent or
posting will also be taken into consideration for the
pur pose of conputing the seniority of a war service
candi date. [580H; 581C H|

1.3. If, however, a candidate does not avail hinself of
the opportunity within three years of his discharge from war
service or takes the exami nation but becomes unsuccessful,
the period between his discharge and subsequent recruitnent
will not be taken into account for the purpose of conputing
the seniority. [582C

[ This Court set aside the judgnment of the H gh Court
relating to the interpretation of Rule 6 of the 1973 Rul es,
guashed the seniority lists of 1976 and 1980, and directed
the State of U P. to prepare the seniority list within six
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nonths in the light of this judgnent.] [582F-

JUDGVENT:

ClVIL APPELLATE JURISDICTION: GCivil Appeal Nos. 973-74
of 1985.

Fromthe Judgnent and order dated 15.7.1983 of the
Al'l ahabad High Court in Wit Petition Nos. 3532 of 1979 &
357 of 1981.

Dr. L.M Singhvi, KR Nagaraja, RS. Hegde and C
Mukhopadhyay for the Appellants.

A.D. Singh, Ms. S D kshit, A K Gupta, Raju
Ramachandaran and B. S. Chauhan for the Respondents.

Subhash Chandra, Respondent No. 34 in person

The Judgnent of the Court was delivered by

DUTT, J. These two appeal s by special |eave involve the
interpretation of the Utar Pradesh Non-Technical (Cass-I11)
Servi ces (Reservation of Vacancies for Denobilised officers)
Rul es, 1973, hereinafter referred to as ’'the 1973 Rules’,
and the Uttar Pradesh Non-Technicall (Cdass-I1/Goup 'B)
Servi ces (Appoi ntnent of Denobilised officers) Rules, 1980,
hereinafter referred to as "the 1980 Rules’, relating to the
seniority of t he appel | ant s Vi s-a-vis the private
respondents.

577

The appellants have all been - appoi nt ed in the
Provincial Civil Service of the State of Uttar Pradesh as
direct recruits on the basis of conpetitive ‘exam nations
held by the Utar Pradesh Public Service Conmm ssion. The
appoi ntnents of the appellants were nade wunder the U P.
Cvil Service (Executive Branch) Rules, 1941 franed under
section 241(1)(b) of the Governnment of India Act, 1935,
hereinafter referred to as 'the Service Rules’.

The respondents were recruited under the 1973 Rules
and/ or the 1980 Rul es. The respondents were either Emergency
Comm ssioned officers or the Short Service Conm ssioned
officers of the arned forces of the Union of India and were
comm ssioned on or before Novermber 1, 1962 -during the
| ndo- Chi nese war. They were denpbilised fromarned forces in
or about 1968. These respondents,  therefore,” rendered
services to the country during the operation of the

emergency when the nation's security was in peril ~due to
external aggression. In order to rehabilitate such persons
and to ensure them that in civil life, after the cessation

of energency, they were not to suffer for rendering services
to the nation and with a view to putting the respondents at
par with other persons, the 1973 Rules were framed by the
Governor of U P. in exercise of his powers under the proviso
to Article 309 of the Constitution of India.

Rule 1(3) of the 1973 Rules provide that they shal
remain in force for a period of five years fromthe date of

their comrencenent. Rule 3, inter alia, provides for the
reservation of ten per cent of the permanent vacancies in
all  Non-Techni cal (Cass-11) Services to be filled

substantively by direct recruitnment through conpetitive
exam nation in any year. Rule 6 relating to seniority and
pay, which is inportant for the purpose of these appeals, is
extracted bel ow
"R 6. Seniority and pay-
(1) Seniority and pay of candi dates appointed
agai nst the vacancies reserved under sub-rule (1)
of rule 3, shall be determined on the assunption
that they entered the service concerned at their
second opportunity, of conpeting for recruitnent,
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and they shall be assigned the sane year of
all ot ment as successful candi dates of the rel evant
conpetitive exani nation:

Provi ded that any such candi date who had two
opportunities before the date of his joining the
training

578
prior to his comm ssion whether he actually
avail ed any A such opportunity or not, shall be
assigned the sanme year of allotment as successfu
candi dates of the first conpetitive exam nation
hel d after the said date.

Expl anati on- The year of a candidate’s second
opportunity will " be determ ned by the date of his
birth in relationto the prescribed m ninmm age
for conpeting for recruitnment to the service.

(2) “Seniority inter se of candidates who are
appoi nted agai nst vacancies reserved under sub-
rule (1) ~of rule 3 and allotted to a particular
year shall be determined according to the nerit
list-prepared by the Ayog on the basis of the
results of their perfornmance at the exani nation

(3) All candi dat es appoi nt ed agai nst
vacanci es reserved under sub-rule (1) of rule 3
and allotted to any particular year shall rank

bel ow t he /candi dates who were successful at the
conpetitive exanmi nation held for recruitnment to
the service in that year

(4) The pay of _candi dates appointed agai nst
vacancies referred toin sub-rule (3) of rule 3
shall also be determned in the same nmanner as
indicated in sub-rule (1) of thisrule but their
seniority shall be determined in accordance with
the foregoing sub-rules-only if and at the point
of time when they are appointed substantively

agai nst permanent vacancies."
For the purpose of seniority and pay, rule 6 takes into
account the period of war service rendered by a candidate

who, after hi s denobi | i sati on from such service
successfully conpetes in the relevant exanination which is
in the present case, the Provincial G vil Service

Exam nation. Under Rule 6, when such —a candidate is
recruited after his successfully conpeting in the rel evant
exam nation, it wll be assumed that he had entered service
with retrospective effect fromthe year in which he had the
second opportunity of taking the relevant  exam nation for
his recruitment, which he could not take on account of his
having joined the service of the armed forces of the Union
of India.

So far as the actual period rendered by the respondents
in the
579
armed forces during the emergency is concerned, thereis no
di spute that such period shall be taken into consideration
for the purpose of conmputing the seniority and pay. The
grievance of the appellants is that although there were |ong
gaps between the dates of denobilisation and the dates of
recruitnment of the respondents, the State of Uttar Pradesh
had, in computing the seniority of the respondents, taken
into consideration not only the period during which the
respondents were in the services of the arnmed forces, but
al so such long gaps. It is pointed out by the appellants
that in the cases of one or two respondents, the gaps were
even of about 11 vyears and these |Iong gaps had been taken
into account in computing their seniority. As a result of
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such conputation, the respondents after their appointnents
were placed above the appellants, although the appellants
were recruited to the Provincial Cvil Service under the
Service Rules long before the respondents were recruited. |f
such gaps are excluded from consideration, the appellants

will be seniors to the respondents.
It is also alleged by the appellants that several of
the respondents, after comng back from the army, joined

various services, both Governnment and private services, and
had spent 3 to 10 years or nore in those services before
they were recruited under the 1973 Rules or 1980 Rul es.

In 1976, a seniority list was prepared showing the
respondents seniors to the appellants on the basis of the
period of their service in the arned forces and the gaps
between their discharge and  recruitment. In 1980 also, a
seniority list was prepared in like nanner showing the
appel lants as juniors to the respondents.

Bei ng aggrieved by the 1976 seniority |list, the
appel l ants noved two wit petitions under Article 226 of the
Constitution before the Al ahabad H gh Court, inter alia,
challenging the wvalidity of the 1973 Rules and also 1980
Rules. The H gh Court ~overruled the contention of the
appel l ants that the 1973 Rules and 1980 Rules were invalid
being violative of ‘Article 14 of the Constitution of India
and held that both these Rules were legal and valid. It,
however, took the view that under rule 6 of the 1973 Rul es
or rule 5 of 1980 Rules, which areverbatimthe same, the
period during which the respondents-had no enploynent or

were enpl oyed elsewhere till recruitnment in the Provincia
Cvil Service after conpeting in the relevant exam nation
will be taken into account along wth the period during

which they were in the services of thearned forces for the
pur pose of conputing their seniority in the Provincial Cvi
Servi ce. Accordingly, the H gh Court upheld the vali -

580

dity of the inmpugned seniority |list. Hence this appeal.

It is wurged by Dr. Singhvi, |earned Counsel appearing
on behalf of the appellants, that the interpretation given
by the High Court of rule 6 of the 1973 Rules relating to
seniority and pay is in excess of the relief -intended to be
granted by that rule. It is submitted that rule 6 was framed
for the purpose of taking into consideration the period of
service in the arnmed forces in conmputing the seniority of a
candi date appointed in the Provincial Cvil Service after
conpeting in the relevant exam nation, so-that he does not
suffer because of joining the armed forces. Rule 6 does not
provide for taking into consideration the gap between the
date of denobilisation of a candidate and the date on which
he is appointed in the Provincial Civil Service after
conpeting in the relevant exam nation. If such gaps are al so
taken into consideration, it would be doing injustice to the
appel l ants who have been appoi nted |ong before the
respondents. Accordingly, Dr. Singhvi submits that ' when a
candi date who was in the armed forces of the Union joined
the Provincial Civil Service after his discharge fromthe
armed forces, it would be assumed that he had entered the
Provincial Cvil Service at the second opportunity of
conpeting for the recruitnment, but no other period including
that between the discharge and recruitnment wll be taken
into account for the purpose of conputing the seniority of
such a candi date

on the other hand, it is submtted by M. Anil Dev
Singh and M. Gupta, I|earned Counsel for the respondents,
and M. Subhash Chandra, respondent No. 34, appearing in
person, that rule 6 does not prohibit, either expressly or
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by necessary inplication, the taking into account of the
peri od between denobi lisation and recruitnent in the
Provincial Gvil Service. It is subnmitted that not only the
length of the war service but also such gaps should be
consi dered for the purpose of computation of seniority. They
submit that as only ten per cent of the vacancies were
reserved for war service candidates, it was difficult for
such candidates to get a chance within a reasonable tine
after their discharge fromwar service and it would be quite
consistent with rules of natural justice to take into
account the interregnum between the date of discharge and
the date of recruitment.

Rule 6 only provides that after the discharge of a
candidate from the arned forces and his subsequent
appointnent in civil service on the basis of conpetitive
examnation, it wll be assunmed that he had joined the
service at the second opportunity of conpeting for the
recruitment. The  second opportunity has been explained in

t he Expl a-

581

nation to rule 6. It provides that the year of a candidate’'s
second opportunity wll be determined by the date of his

birth in relation to the prescribed mnimm age for
conpeting for recruitment to the service. For exanple, if
the mnimum age for taking the conpetitive exam nation for
recruitment is 21 / years, the first opportunity of a
candidate will be in the year he attains that age and the
second opportunity will be in the next year, that is, at the
age of 22 years. Under rule 6, the recruitnent of a war
service candidate wll be assuned to have been made in the
year in which he had the second opportunity of conpeting for

such recruitment. In other words, the  seniority of such a
candi date will be conputed on the basis that he had joi ned
the civil service in the year of his second opportunity of

conpeting for the recruitnent.
It is true that rule 6 does not provide for the period
bet ween denpbilisation and recruitment of a war/  service

candidate in the civil service. Nor does it forbid
consi deration of such period. It cannot, however, be deened
that after the discharge fromwar  service, there wll be
some |l apse of time for the recruitment of a candidate in the
Provincial Civil Service. Inmmediately after discharge, one
cannot get hinself recruited in the Provincial G vi

Service. There is a guestion of conpeting in t he

exam nation. Rule 6 does not provide for any gap to betaken
into consideration, yet it is apparent that sone reasonable
period has to be allowed to a candidate so as to enable him

to avail hinmself of the opportunity of appearing at the
conpetitive exam nation for his recruitnent in the
Provincial Cvil Service. It cannot be gainsaid that to

conpete in the exam nation, a candidate has' to nake
preparation for that. Competitive exam nations are generally
difficult and, in our opinion, at least two years'  time
should be allowed to a candidate, after his discharge, for
his preparation for the conpetitive exam nation and that
will be his first opportunity. The second opportunity wll
arise in the next year, that 1is, inthe third year of his
di scharge from the arned forces. In other words, he should
be allowed three years for conpeting in the relevant
exam nation for recruitnment in the civil service.

Even after he becomes successful, he is not recruited
i mediately. There is the question of availability of
vacanci es and posting. It is comobn know edge that sone tine
is taken for posting. On a proper construction of rule 6,
the period spent by a candidate for conpeting in the
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exam nation which, in our opinion, will not be nore than
three years, and the period of tinme taken for his
recruitnment or posting will also be taken into consideration
for the purpose of conputing the

582

seniority of a war service candidate. Thus, if a candidate
is discharged in the year 1968, he should be given three
years’ time to avail hinmself of the opportunity of conpeting
in the examination. Suppose, he is successful in the
exam nation held in 1971 and posted in 1973. In view of rule
6, he would be deenmed to have entered service at the second
opportunity of conpeting for recruitnent and the entire
period from the date of assumed entry in the service up to
his recruitment in 1973 shall be taken into account for the
purpose of conputing seniority and pay. |If, however, a
candi date does not avail ~hinmself of the opportunity within
three years of his discharge fromwar service or takes the
exam nati on but becomes unsuccessful, the period between his
di scharge and  subsequent recruitnent will not be taken into
account flor~ the purpose of conputing the seniority. Rule 6
shoul d be given a reasonable interpretation. W do not find
any reason to interpret rule 6 in a way which will be doing
injustice to the appellants who have been recruited under
the Service rules after competing successfully in the
exam nati on.

W agree with the Hi gh Court that the 1973 Rules as
also the 1980 Rules are quite legal and valid. W are,
however, of the view that under rule 6 of the 1973 Rules or
rule 5 of the 1980 Rules only a reasonabl e period, namely,
the period of three years, ~ required for taking the
exam nation and the time taken for recruitnment or posting,
as discussed above, along wth the period of war service,
but no other period, wll be taken'into consideration for
the purpose of computing the seniority and pay. The inpugned
seniority list prepared in 1976 and also that prepared
subsequently in the year 1980 cannot be sustained, as they
have been prepared by taking into consideration the entire
peri od between the di scharge and the recruitnent wi'thout any
reservation for conputing the seniority.

For the reasons aforesaid, we set aside the judgment of
the High Court relating to the interpretation of rule 6 of
the 1973 Rules. The inmpugned seniority lists of 1976 and
1980 are also quashed. The State of Utar Pradesh is
directed to prepare the seniority list in the light of the
observati ons nmade hereinabove within a period of six months
from date

The appeals are allowed to the extent indicated above.

There will, however, be no order as to costs in either of
t hese appeal s.
G N Appeal s al | owed.
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