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ACT:

Article 235-District Courts and Courts Subordinate
thereto-Control over /vests in High Court-Power of Contro
conpri ses Appoi nt ment , Pronot i on and | mposition of
Puni shment in respect of Subordi nate Judiciary-Decision to
be arrived at after due enquiry-Governor to take action on
recommendati on of Hi gh Court.

Fundanental Rul es-FR 56(d) read subject to and in
har nony with Article 235- Judi ci al of ficer-Conpul sory
retirement of- Decision to be taken by High Court-Governor
to take action on recomrendation of H gh Court.

G vil Servi ces- Action agai nst CGover nmrent
servant.consists of two parts-First part is decision wll
have to be taken whether action(is to be taken-Second part
the decision to be carried out by a formal order

HEADNOTE:

The two respondents, R Rajiah and R Rajeswaran, who
were nenbers of the Tami| Nadu State Judicial Service, were
functioning as District Mnsifs when orders of ~their
conpul sory retirenent from service were passed by the Hi gh
Court of Madras in its administrative jurisdiction under
Rul e 56(d) of the Fundamental Rules. Both the respondents
noved the Hi gh Court wunder Article 226 of the Constitution
challenging the wvalidity of the inpugned orders on the
grounds: (1) that the High Court had no power to pass an
order of conpulsory retirement of a nenber of the  State
Judicial Service as such an order could be passed only by
the Appointing Authority i.e., the Governor; (2) that there
was no material on record which could justify their
premature retirement; and (3) that the Review Conmittees of
the Hgh Court that passed the inpugned orders were not
properly constituted.

Two Judges of the Division Bench of the H gh Court
del i vered separate judgnments and differed on the question of
the power of the Hi gh Court to pass the inmpugned orders. One
of the |earned Judges took the viewthat though it was
within the jurisdiction of the H gh Court to take a decision
whether a nenber of the State Judicial service should be
conpul sorily retired or not, the formal order of compul sory
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retirement was to be passed by the Governor acting on the
reconmen-

333

dation of the High Court. According to the other |earned
Judge, it was the Hi gh Court which was conpetent to pass an
order of conpulsory retirement of a nenber of the State
Judicial Service wthout any formal order by the Governor
under rule 56(d) of the Fundanmental Rules.

On nerits, both the Judges cane to the concl usion that
there was no material on record to justify the inpugned
order. It was also held that in the case of M. Rajeswaran,
the irregular or illegal constitution of the Review
Conmittee vitiated the inpugned order, while in the case of
M. Rajiah, the nmanner’ in which the Reivew Committee
consi dered the guestion of conpul sory retirement was
illegal.

The High Court further pointed out that although M.
Raj eswaran was confirmed as a District Muinsif on 1.1.1976,
incomng toa decision that M. Rajeswaran should be
conpul sorily retired, the third Judge of the Review
Comm ttee relied upon events that happened in 1954.

It was contended on behalf of the appellant that the
H gh Court alone has the power to pass an order of
conpul sory retirenent of a nmenber of the State judicia
Service, and unless it is so held it would be in derogation
of High Court’s control over subordinate courts as conferred
on it by Article 235 of the Constitution. It was al so urged
that rule 56(d) of the Fundanental Rul es should be decl ared
ultra vires in so far as it confers power on the Governor to
conpul sorily retire mnenbers of ~the Subordinate judicia
service. On nmerits, it was contended that the H-gh Court was
not at all justified in considering the question of adequacy
or otherwise of the nmaterial on record in respect of the
i mpugned orders of conpul sory retirenent.

Di sm ssing the appeal s, it was,

N

HELD: (Per MM Dutt, J.) (C/J.1. agreeing with him

(1) Art. 235 vests in the Hgh Court control over
Districts Courts and Courts subordinate thereto. The vesting
of such control is consistent with the idea of preservation
of the independence of the judiciary. |f any authority ot her
than the H gh Court is conferred with the absolute right to
take action against a nenber of the subordinate judicia
service, such conferment of power will inpinge upon the
power of control that is vested in the Hi gh Court ~under
Article 235 of the Constitution. [339C- D]

(2) Rule 56(d) of the Fundamental Rules under which a
menber
334
of subordinate judicial service can be conpulsorily retired
has to be A read subject to and in harnmony with the power of
control vested in the Hi gh Court wunder Article 235 of the
Constitutioin. [339E]

(3) The test of control is not the passing of an order
against a nmenber of the subordinate judicial service, but
the decision to take such action. Passing or signing of such
orders by the Governor wll not necessarily take away the
control of the High Court vested in it under Article 235 of
the Constitution. [339G H;, 340A- B]

(4) An action against any Government servant consists

of two parts. Under the first part, a decision will have to
be made whether action will he taken agai nst the Governnent
servant. Under the second part, the decision will be carried

out by a formal order. The power of control envisaged under
Article 235 of the Constitution relates to the power of
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maki ng a decision by the H gh Court against a nmenber of the
subordi nate judicial service. [340B-C]

(5) The control of the Hi gh Court, as understood, will
be applicable in the case of conpulsory retirement in that
the High Court will, upon an enquiry, cone to a conclusion
whet her a nenber of the subordinate judicial service should
be retired prematurely or not. If the H gh Court cones to
the conclusion that such a nenber should be prematurely

retired, it will make a reconmendation in that regard to the
Governor inasmuch as the Governor is the appointing
authority. The CGovernor wll rmake a formal order or

conpul sory retirenent in accordance with the recomendati on
of the H gh Court. The Governor cannot take any action
agai nst any nenber of a subordinate judicial service
wi thout, and contrary to, the recomendation of the High
Court. [342B-(]

(6) It my be that the power of the Governor under rule
56(d) of the Fundanental Rules is very formal in nature, for
the Governor nerely acts on the recommendation of the High
Court. In__the instant cases, as there is no formal order by
the CGovernor —under rule 56(d), the  inpugned orders of the
Hi gh Court are ineffective. [343D E

(7) In that view of the matter, the contention made on
behal f of the H gh Court that rule 56(d) should be decl ared
ultra vires in so far as it confers power on the Governor to
conpul sorily retire /a nmenber of. the ~subordinate judicia
service is without any substance whatsoever. [ 343E- F]

(8) When the Hi gh Court takes the view that an order of
com
335
pul sory retirenment should be nade against a nenber of the
subordi nate judicial service, the adequacy or sufficiency of
such materials cannot be questioned, unless the materials
are absolutely irrelevant. But such a ~conclusion nust be
based on nmaterials. If there be no material to justify the
conclusion, it will be an arbitrary exercise of power by the
Hi gh Court. As there is absence of any material to justify
the i npugned orders of conpul sory retirement, these nust be
held to be illegal and invalid. [344C E]

(9) It is true that the menbers of the Review Conmittee
should sit together, but sinmply because one of them did not
participate in the nmeeting, and subsequently agreed with the
vi ew expressed by the other two Judges, it would not vitiate
the decision of the Conmittee. The third Judge m ght  be
justified in correcting the date with effect fromwhich M.
Rajiah would retire but that is a very minor issue and woul d
not make the decision invalid. [344H 345A-B]

(10) This Court failed to understand why the Chief
Justice could not appoint a Review Committee. But' the
decision of the Review Comittee should have been placed
before a neeting of the Judges. |In that sense, the
reconmendation of the Riview Committee was not strictly
| egal . [345C DO

(11) The decision to conpulsory retire M. Raj eswaran
is vitiated as the Review Committee had relied upon sone
adverse incidents against him that took place in 1954,
al though the respondent was appointed to the post of
District Munsif in 1976. [ 346E-F]

Per Sharma, J.:

Since there is no material on record in support of the
i mpugned orders of compul sory retirement of the two
respondents they were rightly quashed by the Hi gh Court. No
opinion is expressed on the other questions raised in these
cases. [347B]

State of West Bengal v. Nripendra Nath Bagchi, [1966] 1
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SCR 771; State of Haryana v. |Inder Prakash Anand, [1976]
Suppl. SCR 603; State of Utar Pradesh v. Batuk Deo Pati
Tripathi, [1978] 2 SCC 102; Hi gh Court of Punjab & Haryana
v. State of Haryana, [1975] 3 SCR 365; Shansher Singh v.
State of Punjab, [1978] 1 SCR 814; B. Msra v. Oissa Hi gh
Court, [1976] 3 SCC 327; Baldev Raj Chadha v. Union of
India, [1981] 1 SCR 430 and Brij Bihari Lal Aggarwal v. Hi gh
Court of MP., [1981] 2 SCR 297, referred to.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 367 &
368 of 1984

Fromthe Judgnment and order dated 17.5.1983 of the
Madras Hi gh Court in WP: No. 5008 of 1980 and 5304 of 1982

Raj endra Choudhary for the Appellant.

G N. 'Rao-and T. Sridharan for the respondents.

The Judgrment of the Court was delivered by

DUTT, J. ~These two _appeals are directed against a
conmon judgrment of the Division Bench of the Madras Hi gh
Court whereby, in exercise of its jurisdiction under Article
226 of the Constitution of India, the H gh Court quashed the
orders of conpulsory retirenent of the two respondents, M.
R Rajiah and M K. Raj eswaran, who were then the District
Munsi f s.

The respondent, R Rajiah, originally joined service as
a Sub-Magistrate on 3.3.1965. On 6.1.1973, he was appointed
a District Mnsif in the Tam | Nadu State Judicial Service.
Wil e he was functioning as District Minsif, on-3.3.1980 the
Regi strar of the H gh Court, the appellant- herein, sent a
conmuni cation to the respondent Rajiah stating therein that
he was being conpulsorily retired from service in public
interest with effect from 3. 3.1980

The ot her respondent, - K Raj eswar an, was al so
originally appointed a Sub-Mugistrate in 1953. On 29.11
1971, he was appointed a District Minsif having been
sel ected by the Tami| Nadu Public  Service Comm ssion. On
22.2.1976, the High Court passed an order confirning himas
District Munsif with effect from1.1.1976. On 27.10.1976,
the H gh Court passed an order conpulsorily retiring - him
from service, which was conmunicated to him by the
Regi strar.

Both the respondents being aggrieved by the orders of
conpul sory retirenent, noved the High Court under Article
226 of the Constitution challenging the wvalidity of the
i mpugned ordes of conpul sory retirement passed by the High
Court inits admnistrative jurisdiction under Rule 56(d) of
t he Fundanental Rules.

The principal contention of the respondents before the
H gh Court was that the Hgh Court had no power to
oonpul sorily retire
337
menbers of the Tami| Nadu State Judicial Service. Such _an
order could be passed only by the State Governor, who was
the appointing authority. Al that the H gh Court could do
was to nmake a recommendation to the State Governor in that
behal f. It was also contended on behalf of the respondents
that there was no material on record which would justify the
premature retirement of the respondents. The respondents
al so challenged the validity of the constitution of the
Revi ew Committees of the High Court that passed the inpugned
orders of conpul sory retirenent.

Two | earned Judges of the Division Bench delivered two
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separate judgnents. One of the |earned Judges of the
Di vision Bench took the viewthat though it was within the
jurisdiction of the High Court to take a decision whether a
menber of the State Judicial Service should be conpul sorily
retired or not in public interest, the formal order of
conpul sory retirenent was to be passed by the Governor
acting on the recomendation of the Hi gh Court. The other
| ear ned Judge, however, did not subscribe to the above view.
According to him it was the H gh Court which was conpetent
to pass an order of compul sory retirenent of a nenmber of the
State Judicial Service without any formal order by the
CGovernor under rule 56(d) of the Fundanental Rules. Both the
| ear ned Judges, however, cane to the conclusion that there
was no naterial on record to justify the inpugned orders of
conpul sory retirenent of the two respondents. The |earned
Judges al so hel d against the validity of the constitution of
the Review Committee of the Hi gh Court that considered the
guestion of passing the order of conpulsory retirenment of
the respondent, Rajeswaran. According to the |earned Judges,
the irregular or illegal constitution of the Review
Conmittee vitiated the i npugned order of conpul sory
retirement. In the case of respondent, Rajiah, it was held
that the manner in which the Review Committee considered the
question of conpulsory retirement of Rajiah was illegal. The
wit petitions filed by the respondents were accordingly,
allowed by the Hgh Court and the inpugned orders of
conpul sory retirenent were quashed. Hence these two appeal s.
M. Datta, | earned Additional Sol i citor Gener a

appearing on behalf of the H gh Court, has strenuously urged
that it is the H gh Court and the H gh Court alone that is
conpetent to pass an order of conpulsory retirenent of a
nmenber of the subordinate judiciary under rule 56(d) of the
Fundanental Rules. He has placed much reliance on the
provisi on of Article 235 of the Constitution. It is
submitted by himthat unless itis held that the H gh Court
is the only conpetent authority to pass an order of
conpul sory retirenent, it woul d be denudi ng

338

the High Court of its control over subordinate courts as
conferred on it by Article 235 of the Constitution. On the

nmerits of the case, it is submtted by the |Iearned
Addi tional Solicitor General that the D vision Bench of the
Hi gh Court was not at all justified in considering the

guestion as to the adequacy or otherw se of the materials on
record in support of the inpugned orders of  conpul sory
retirement.

Bef ore considering the contention advanced on the basis
of Article 235 of the Constitution, we may, at this stage,
refer to the provision of rule 56(d) of the Fundanenta
Rul es, the relevant portion of which is extracted bel ow -

"R 56(d)-Notwithstanding anything contained in
this rule, the appropriate authority shall if it
is of the opinion that it 1is in the ‘public
interest so to do, have the absolute right to
retire any Government servant by giving himnotice
of not less than three nonths in witing or three
nont hs pay and allowances in lieu of such notice,
after he has attained the age of fifty years or
after he has conpl eted twentyfive years of
qgual i fying service. Any CGovernnment servant who has
attained the age of fifty years or who has
conpl eted twentyfive years of qualifying service
may |likewise retire fromservice by giving notice
of not less than three nonths in witing to the
appropriate authority.
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Expl anation |: Appropriate authority neans
the authority which has the power to nake subst
antive appointnments to the post or service from
whi ch the Governnent servant is required to retire
or wants to retire.

[Explanations Il to V are omtted as they are not
rel evant for our purpose.]

Rul e 56(d) of the Fundanmental Rules confers absolute
right on the appropriate authority to retire a Governnent
servant in the public interest. Under Explanation, I
"appropriate authority" neans the authority which has the
power to make substantive appointnent to the post or service
fromwhich the Governnment. servant is required to retire or
wants to retire. In view of Explanation |, it is nmanifestly
clear that the absolute power to retire any GCovernment
servant has been conferred on the appropriate authority,
that is, the authority which has the power to make
substantive appointment to the post or service from
339
which the Governnment servant” is required to retire. It is
not di sputed that the authority to nmke substantive
appoi ntnent to the post of Munsif or District Munsif is the
Governor. Therefore, w thout anything else, under rule 56(d)
of the Fundamental ~ Rules, the State " Government or the
Governor being the appointing authority, has the absolute
power to retire a District Munsiff.

It is not necessary to consider the provision of
Article 235 of the Constitution and its inpact on rule 56(d)
of the Fundamental Rules as to the absolute right of the
State Government to retire a nmenber of the subordinate
judicial service. Article 235 vests in the High Court the
control over District Courts and Courts-subordinate thereto.
The vesting of such control is consistent with theideal of
preservation of the independence of the judiciary. The power
of control conprises within it various matters in respect of
subordinate judiciary i ncl udi ng those rel ating to
appoi ntnent, pronotion and inposition of punishment, both
major and mnor. If any authority other than the H gh Court
is conferred with the absolute right to take action agai nst
a menber of the subordi nate judicial service, such
conferment of power will inpinge upon the power of contro
that is vested in the High Court under Article 235 of the
Constitution.

Rul e 56(d) of the Fundanmental Rules wunder ~which a
menber of suboridnate judicial service can be conpulsorily
retired has to be read subject to and in harnony with the
power of control vested in the H gh Court under Article 235

of the Constitution At this stage, it 1is 'necessary to
consider the extent of the power of control of the  Hi gh
Court under Article 235. 1In the instant cases, it has been

already noticed that the H gh Court had held the enquiry and
made t he inpugned orders of compul sory retirement. According
to one of the |earned Judges of the Division Bench of the
H gh Court, as the inpugned orders were not signed by the
Governor, but by the H gh Court, they were illegal -and
should be struck down. The contention of the |earned
Additional Solicitor General is that if the Governor is
required to sign the inmpugned orders, it would take away the
control of the High Court as conferred on it by Article 235.
We are, however, unable to accept the contention

The test of control 1is not the passing of an order
against a nmenber of the suboridnate judicial service, but
the decision to take such action. It may be that so far as
the nenbers of the subordinate judicial service are
concerned, it is the Governor, who being the appointing
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authority, has to pass an order of conpul sory retirenment or
340

any order of punishnent against such a nenber. But passing
or signing of such orders by the Governor wll not
necessarily take away the control of the Hi gh Court vested
init wunder Article 235 of the Constitution. An action
agai nst any Government servant consists of two parts. Under

the first part, a decision will have to be nade whet her an
action will be taken against the Governnment servant Under
the second part, the decision will be carried out by a

formal order. The power of control envisaged under Article
235 of the Constitution relates to the power of making a
deci sion by the H gh Court against a nenber of the
subordinate judicial service. Such a decision is arrived at
by holding an enquiry by the H gh Court agai nst the nenber
concerned. After the H gh Court comes to the conclusion that
some action eitherin the nature of conpul sory retirenent or
by the ~inposition of ~ a punishment, as the case may be, has
to be ' taken against the nenber concerned, the Hi gh Court
will make —a recommendation -in that regard to the Governor
and the Governor will act ~in accordance wth such
reconmendati on of the High Court by passing an order in
accordance with the decision of the H gh Court. The Governor
cannot take any action -against any nmenber of a subordinate
j udi ci al service wi t hout , and contrary to, the
recomendati on of the High Court.

In the State of West Bengal v. Nripendra Nath Bagchi
[1966] 1 SCR 771 a question arose whether Article 311 takes
away the control of ‘the Hgh Court vested in it wunder
Article 235 of the Constitution. In t hat cont ext,
Hi dayatullah, J. (as he then was) speaking for the Court
observed as foll ows:

"There is, therefore, nothing in Art. 311 which
conples the conclusion that the Hgh Court is
ousted of the jurisdictionto hold the enquiry if
Art. 235 vested such a power in it. 'In our
judgrment, the control which is vested in/'the Hi gh
Court is a conplete control subject only to the
power of the Governor in the matter of -appoi ntnment
(i ncluding dismssal and renoval) and posting and
promotion of District Judges. Wthin the exercise
of the control vested in the Hgh Court, the Hi gh
Court can hold enquiries, inpose punishnments ot her
than dism ssal or renoval, subject however to-the
conditions of service, to a right of appeal if
granted by the conditions of service, and to the
giving of an opportunity of showi ng cause as
required by cl. (2) of Art. 311 unless  such
opportunity is dispensed with by the Governor
acting under the provisos (b) and (c) to that
clause. The Hi gh Court alone could have held the

enquiry

341
in this case. To hold otherwise will be to reverse
the policy which has noved determinedly in this
direction."

Thus, it appears that this Court brought about a
har rony between the power of the Governor and the power of
control of the Hi gh Court.

The question was again considered by this Court in
State of Haryana v. Inder Prakash Anand, [1976] Suppl. SCR
603. In that case AN Ray, C J. Observed as follows:

"The control vested in the High Court is that if
the High Court is of opinion that a particular
Judicial officer is not fit to be retained in
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service the Hi gh Court wll communicate that to
the CGovernor because the Governor is the authority
to dismss, renove, reduce in rank or termnate

the appointent. In such cases it is the
contenplation in the Constitution t hat t he
CGovernor as the head of the State will act in

harmony with the recommendati on of the Hi gh Court.
If the recommendation of the High Court is not
held to be binding on the State consequences w ||
be unfortunate. It is in public interest that the
State will accept the reconmendation of the Hi gh
Court. The vesting of complete control over the
Subordi nate Judiciary in the H gh Court leads to
this that the decision of the Hgh Court in
matters within its jurisdiction wll bind the
St at e. " The Gover nnent will act on t he
recomendati on-of the Hgh Court. That is the
broad basis of Article 235"."

It is apparent from the observation extracted above
that this Court al so understood the power of control of the
Hi gh Court as the power of taking a decision against a
menber of the subordinate judicial service. The H gh Court
is the only authority that can take such a decision. The
H gh Court will hold an-enquiry and decide on the result of
such enquiry whether any action will be taken against a
nmenber of the subordinate judicial service. If it cones to
the conclusion that such an action is required to be taken

it will rmake a recommendation in that regard to the State
CGCovernor who w il nmake an order in accordance wth the
recommendati on of the High Court.

There can be no doubt and, indeed, it is well

established that conpulsory retirement ~ of nenbers  of the
subordinate judicial service comes within the purview of the
power of control of the H gh Court

342

under Article 235 of the Constitution. See State of Uttar
Pradesh v. Batuk Deo Pati Tripathi, [1978] 2 SCC 102; Hi gh
Court of Punjab & Haryana v. State of Haryana, [1975] 3 SCR
365; Shamsher Singh v. State of " Punjab, [1975] 1 SCR 814;
State of Haryana v. Inder Prakash Anand (supra) and B. M sra
v. Orissa High Court, [1976] 3 SCC 327.

The control of the Hi gh Court, as understood, wll also
be applicable in the case of conpulsory retirenent is that
the High Court will, upon an enquiry, cone to a concl usion
whet her a nenber of the subordinate judicial service should
be retired prematurely or not. If the H gh Court cones to
the conclusion that such a nenmber should be prematurely

retired, it will make a reconmendation in that regard to the
Governor inasmuch as the Governor is the  appointing
authority. The CGovernor wll nmake a fornal order of

conpul sory retirenent in accordance with the recomendati on
of the H gh Court.

In the instant cases, admttedly, the inmpugned orders
of compul sory retirement have been passed by the Hi gh Court
under rule 56(d) of the Fundanental Rules. It has been
noticed that under rule 56(d) of the Fundanental Rules right
of compul sory retirement has been conferred on the
appropriate authority which, under Explanation |, neans the
appoi nting authority, that is, the Governor. Wile the Hi gh
Court decided to conmpul sorily retire the respondents. it did
not communi cate the recommendations to the State Governor
for passing formal orders of conpul sory retirenent. I|nstead
the H gh Court passed the orders of conpul sory retirenent
itself. As Article 235 vests the power of control of
subordinate judiciary in the High Court, the absolute right
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to conpulsorily retire a Governnent servant conferred on the
CGovernor by rule 56(d) of the Fundanental Rules nust be
subj ect to the power of control of the High Court, so far as
the nenbers of the subordinate judicial service are
concerned. In other words, if the Hi gh Court considers that
a menber of the subordinate judicial service should be
conpul sorily retired, the High Court wil | nmake a
recomendation in that regard to the Governor, who will make
an order of conpulsory retirenent in accordance with the
recomendati on of the High Court. The Governor will only act
on the basis of the recommendati on and pass a formal order

But however formal it is, the compul sory retirement of
the nmember concerned will take effect after the order is
passed by the Governor. ' The High Court, in the present
cases, sought to deriveits power to conpulsorily retire the
respondents from rule 56(d) of the Fundanental Rules and in
exercise of its power of control it decided to
343
conpul sori'ly retire  the respondents, but ignored the power
of the Governor under rule 56(d) of the Fundanental Rules to
nmake the —order of conpulsory retirement in accordance with
the recommendation of the High Court. It may be that the
power of the CGovernor under rule 56(d) of the Fundanenta
Rules is very formal in nature, for the Governor nerely acts
on the recomendation of the Hi gh Court by signing an order
in that regard. But / however formal it may be, yet the
procedure has to be conmplied with. “So long as there is no
formal order by the Governor, the conpul sory retirement, as
directed by the High Court, could not take effect. W are
unable to accept the contention of the |earned Additiona
Solicitor CGeneral that to send the recomendation to the
CGovernor for the purpose of making a fornal order of
conpul sory retirenent would be in derogation of the power of
control of the Hi gh Court as vested in it under Article 235
of the Constitution. As has been discussed above, the power
of control is a power to nake the decision as to whether any
action would be taken against a’ nmenber of the subordinate
judicial service and if so, what would be the nature of the
action. In the case of conmpul sory retirenent, when the Hi gh
Court conmes to a decision that the nenmber should be
conpul sorily retired from service, its deci si on or
recomendati on has to be communicated to the Governor so
that he may pass a formal order of conpulsory retirenent. In
the instant cases, as thereis no formal order by the
Covernor under rule 56(d) of the Fundanental Rules, the
i mpugned orders of the Hi gh Court are ineffective. The view
expressed by one of the | earned Judges of the Division Bench
that it was not the H gh Court but the Governor who had to
pass formal orders of conpulsory retirenent, is correct. The
contention made on behalf of the H gh Court that as rule
56(d) of the Fundanmental Rules inpinges upon the power of
control of the Hi gh Court, as vested in it under Article 235
of the Constitution, it should be declared ultra vires in so
far as it confers power on the Governor to conpulsorily
retire Government servants, who, in the instant cases, are
nenbers of the subordinate judicial service, is wthout any
subst ance what soever and is rejected.

W may now cone to the nerits of the case. It has been
upheld by both the |[|earned Judges of the Division Bench of
the Hgh Court that the inpugned orders were not supported
by any material. Further, it has been held that no nateria
has been placed before the Hgh Court to show that the
i mpugned orders have been passed in public interest. This
finding has not been challenged by the |earned Additiona
Solicitor General appearing on behalf of the H gh Court. All
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that has been submitted by him is that the H gh Court was
not
344
justified in considering the adequacy or otherw se of the
materials in support of the orders of conpul sory retiremnent.
There can be no doubt that when the Hi gh Court takes the
view that an order of conpulsory retirement should be nmade
against a nenber of the subordinate judicial service, the
adequacy or sufficiency of such materials cannot be
guestioned, unless the materials are absolutely irrelevant
for the purpose of conpulsory retirement. But, in the
i nstant case, there is no question of adequacy or
sufficiency of the materiials in support of the inpugned
orders of <conpulsory retirenment. According to the High
Court, no material has been placed in justification of the
i mpugned orders of conpul sory retirenent of the respondents.
It is true that the High Court in its admnistrative
jurisdiction has” power to conpulsorily retire a menber of
the judicial -service in accordance with any rule franed in
that regard, butin coningto the conclusion that a nmenber
of the subordinate judicial service should be conpulsorily

retired, such conclusion nust be based on materials. |If
there be no material ~ to justify the conclusion, in that
case, it wll be an arbitrary exercise of power by the Hi gh

Court. Indeed, Article 235 of the Constitution does not
contenplate the exercise by the H gh Court of the power of
control over subordinate courts arbitrarily, but on the
basis of sone materials. As there is absence of any materia
to justify the impugned orders-of  conpul sory retirenent,
those nust be held to be illegal and invali d:

In Rajiah’s case, a Review Commttee consisting of
three Judges was appointed by a resolution of ‘the Hgh
Court. In the neeting of the Review Committee held on June
25, 1979 to consider the case of the respondent Rajiah, only
two Judges of the Hi gh Court were present. The two Judges
cane to the conclusion that the respondent, Rajiah, should
be conpulsorily retired with effect fromApril 2, 1980. The
Di vi sion Bench found that the third Judge had no notice of
the nmeeting held on June 25, 1979, but he agreed with the
view expressed by the two Judges with -a slight nodification
that the respondent would retire with effect from March 3,
1980 under rule 56(d) of the Fundanental Rules. The Di vision
Bench of the High Court took the viewthat as all the three
Judges had not sat together and considered the question of
conpul sory retirenent of respondent Rajiah,  and that,
further, the third Judge having also nodified the decision
of the two Judges, nanely, that the respondent would be
conpul sorily retired with effect fromMarch 3, 1980, the
i mpugned order of conpul sory retirenment of the respondent,
Rajiah, was vitiated. It is true that the nenbers of the
Revi ew Committee should sit together and consi der
345
the question of conpulsory retirement, but sinply because
one of them did not participate in the nmeeting, -and
subsequently agreed with the view expressed by the other two
Judges, it would not vitiate the decision of the Commttee
to conpul sorily retire the respondent. The third Judge m ght
be justified in correcting the date with effect from which
the respondent woul d compul sorily retire, but that is a very
m nor issue and would not, in our opinion, nmake the deci sion
i nval i d.

In regard to the case of the other respondent, nanely,
K. Rajeswaran, the H gh Court took the view that the
constitution of the Review Conmittee by the Chief Justice
and not by the Full Court was illegal. W are wunable to
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accept the view cf the Hgh Court. W fail to understand why
the Chief Justice cannot appoint a Review Comrittee or an
Admi ni strative Committee. But in one respect the H gh Court
is, in our opinion, correct, nanely, that the decision of
the Review Committee should have been placed before a
nmeeting of the Judges. |In the case of the respondent, K
Raj eswaran, the decision and recommendation of the Review
Conmittee was not placed before the Full Court neeting. Nor
is there any material to show that the same was circul ated
to the Judges. In that sense, the recommendation of the
Revi ew Comm ttee was not strictly |egal
Anot her fact which has been pointed out by the High
Court is that although the Review Commttee was constituted
with two Judges, another Judge also participated in the
neeting of the Review Conmittee and, indeed, he recorded a
very el aborate minute. The Division Bench has |ooked into
the record and found that the |earned Chief Justice had
appoi nted only two Judges to constitute the Review Comm ttee
and observed that the participation of the third Judge was
i mproper. It is, however, not known whether he participated
in the neeting of the Review Committee under the direction
of the Chief Justice. W had not the opportunity of | ooking
into the record and, ~ as such, we do not make any fina
pronouncenent about 't he sane.
Anot her infirmty  that has been pointed out by the
Di vision Bench is of sonme substance. The  respondent, K
Raj eswaran, was selected a District-Munsif - by the Public
Servi ce Comm ssion on 29.11.1971. Hi s probation was decl ared
by the order of the H gh Court -dated 15.7.1974 and on
1.1.1976 he was confirmed as a District Munsif. The Division
Bench has rightly observed that it nust be taken that when
he was confirnmed on 1.1.1976, there was nothing seriously
wong against him In coming to a decision that the
respondent should be compulsorily retired, the third Judge
of the Review Committee
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relied upon events that had happened right from 30.3.1954.
It is curious that the past events that happened in 1954
were not considered to be of any significance in appointing
the respondent to the post of District Miunsif, but for the
pur pose of conpul sory retirenent t hose events were
considered to be of inportance. In Baldev Raj Chadha v.
Union of India, [1981] 1 SCR 430 this Court observed as
fol |l ows:
"One wonders how an officer whose  continuous
service for 14 years crossing the efficiency bar
and reaching the maximum salary in the scale and
with no adverse entries at least for five years
i mediately before the conpulsory retirenent,
could be cashiered on the score that |ong years
ago, his performance had been poor, although his
superiors had allowed himto cross the efficiency
bar without qualms. A short cut may often  be a
wong cut. The order of compulsory retirenent
fails because vital material, relevant to the
deci sion, has been ignored and obsol ete nateri al
less relevant to the decision has influenced the
decision. Any order which materially suffers from
the blem sh of overlooking or ignhoring, wilfully
or otherwise, vital facts bearing on the decision
is bad in law. Li kewi se, any action which
irrationally digs up obsolete circunstances and
obsessively reaches a decision based thereon,
cannot be sustained."
The above decision has been relied wupon by the
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Di vision Bench and that rightly. The decision to conpul sory
retire the respondent, in our opinion, is vitiated as the

Hi gh Court had relied wupon sone adverse incidents against
the respondent that took place in 1954, although the
respondent was appointed to the post of District Munsif in
1976. In this regard, we may also refer to an observation by
this Court in Brij Bihari Lal Agarwal v. Hi gh Court of MP.
[1981] 2 SCR 297:
"It is possible that a GCovernment servant nmay
possess a sonewhat erratic record in the early
years of service, but with the passage of tinme he
may have so greatly inproved that it would be of
advantage to continue him in service up to the
statutory age of superannuation.”
For the reasons aforesaid, we are of the view that the
Di vi sion Bench of the H gh Court was perfectly justified in
qguashi ng the i nmpugned orders of- conmpul sory retirenent.
347

In the result, the appeals are dismssed. There will,
however, ‘be no order as to costs.

SHARMA, J.° | have gone through the Judgnment just now
delivered by M. Justice MM Dutt, and | agree that since
there is no material on the records of the cases in support
of the inpugned orders ~of conpulsory retirement of the two
respondents-M. R / Rajiah and M. K Rajeswaran, they were
rightly quashed by the Hi gh Court. The appeals are
accordingly dismssed. | am not expressing- any opinion on
the other questions raised in these cases.

R S. S Appeal s disni ssed.
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