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ACT:

VWhet her a Co-operative Society registered under Co-
operative Societies Act, 1912 has power to anend its bye-
laws with retrospective effect-Wether ~the amended bye-| aw
is operative during period previous  to accounting year-
Whet her deposits nmade by nenbers of ~ the society by way of
deductions contenpl at ed under bye-law 50 of the Society were
in the nature of permanent liabilities and were capita
receipts not liable to be included in taxable incone of
assessee-Society or whether the deductions  were ' revenue
receipts liable to tax.

HEADNOTE:

Cvil Appeal No. 563 of 1975 filed in the Court was
directed against the Judgnment of the H gh Court ‘in an
I ncome-tax Reference.

The respondent (assessee) was a registered co-operative
Society, carrying on business of manufacture and sale of
sugar. The respondent had established a fund called "Loss
Equal i sation and Capital Redenption Reserve Fund"” to which
it added, during the relevant accounting ~year, a sum of
Rs. 5, 15,863 by deduction from the price payable by the
respondent to its nenbers for the supply of  sugarcane
received from the menbers. The deductions were made under
bye-law 50 of the Byel aws of the society, which was anended
later. The Income-tax Oficer in assessing the respondent
for the relevant assessnent year held that the sum above-
nmentioned represented a revenue receipt and was liable to be
included in the taxable income of the assessee. On appeal
the Assistant Comm ssioner affirmed the view of the |ncome-
tax Oficer, holding that the case had to be decided on the
basis of the bye-law as it stood during the relevant
accounting year. The respondent-assessee appealed to the
I ncome-tax Appellate Tribunal, which held that the amended
bye-1 aw was operative even during the rel evant previ ous year
in view of the retrospective amendnent thereof and that in
vi ew of the said anended bye-law 50 the deposits made by the
nmenbers by way of deductions fromthe price as contenpl ated
in the bye-law 50 were in the nature of pernmanent
liabilities and hence they were capital receipts and not
liable to be included in the taxable incone of the assessee.
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The Tribunal directed that the said amount of Rs. 5,15, 863
be deduct ed

1035

fromthe taxable income of the assessee. At the instance of
the appellant, a reference was made to the Hi gh Court for
the determ nation of the question whether the Income-tax
Appel late Tribunal was right in holding that the anmobunt of
Rs. 5, 15,863 was not a revenue receipt liable to tax. The
Hi gh Court answered the question in the affirmative and in
favour of the assessee. The Commi ssioner of |ncome-tax noved
this Court by this appeal against the decision of the High
Court.

The appel l ant contended that the anendrment of the bye-
aw 50, which was purported to be nmade with retrospective
ef fect, could have no retrospective effect in |aw. There was
no del egation of power to the respondent society to make
bye-laws with retrospective effect.

All'owi ng the appeal, the Court,

N

HELD: The respondent society had no authority in lawto
amend its bye-law 50 with retrospective effect. The
amendment of bye-law 50 coul'd not have any retrospective
effect and the anounts deducted fromthe anpbunts payable to
menbers for the supply of sugarcane, would have to be dealt
with as if they were deducted under the provisions of bye-
law 50 as it stood in the rel evant accounting period. If the
provi sions of the unanended bye-lawwere applied, it was
clear that the anpbunts deducted by the respondent fromthe
price payable to its menbers on account of. supply of
sugarcane were deducted in the course of the trading
operations of the respondent - and these deductions were a
part of its trading operations. The receipts by way of these
deductions nmust be regarded as revenue receipts and were
liable to be included in the taxable incone ' of the
respondent. Those recei pts- could not be regarded as
deposits. The receipts constituted by the deductions were
really trading receipts of the assessee society and were
liable to be included in its taxable inconme. The H gh Court
was in error and the question referred nmust be answered in
favour of the revenue. [1042A, G H; 1044D E]

Cvil Appeal No. 564 of 1975 was filed against the
judgrment of the High Court in an income-tax reference in
which the question referred for determ nati on was whet her a
sum credited during the year of account to the loss
equal i sation and capital redenption reserve fund by deposits
received from producer menbers of the society under clause
50 of its bye-laws was in the nature of a revenue receipt
assessabl e to tax.

Al'l owi ng the appeal, the Court,

1036

HELD: In view of its decision in Cvil Appeal No. 563 of
1975, the Court answered the question referred in the
affirmative and in favour of the revenue. [1045A]

I ncome-tax Oficer, Aleppey v. MC  Poonnoose —and
Os., [1970] 1 S.CR 678; Hukam Chand etc. v. Union  of
India & others, [1973] 1 S.C R 896; Co-operative Centra
Bank Ltd. & Ors. v. Additional Industrial Tribunal, Andhra
Pradesh & Os., [1970] 1 S.C.R 205; Dr. Indranmani Pyarela
GQupta v. WR Nathu and others, [1963] 1 S.CR 721,
Chow i nghee Sales Bureau P. Ltd. v. Comm ssioner of I|ncome-
tax West Bengal, [1973] 87 |I.T.R 541 and Punjab Distilling
I ndustries Ltd. v. Comm ssioner of Inconme-tax Sima, [1959]
35 1.T.R 519, referred to.
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JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 563 &
564 of 1975.

Fromthe Judgment and Orders dated 15.11.71 and 9.5.72
of the Allahabad H gh Court in I.T.R No. 67 of 1969 and 724
of 1971.

B.B. Ahuja, M. A Subhashini and K C. Dua for the
Appel | ant s.

S.C. Manchanda, Ms. A K Vernma and Joel Pares for the
Respondent s.

The Judgrment of the Court was delivered by

KANIA, J. This is ‘an appeal against the judgment of a
Di vision Bench of the Allahabad High Court in |Incone-tax
Ref erence No. 67 of 1969. The appeal has been filed at the
i nstance of the Conmissioner of Incone-tax, U P.

The rel evant facts are as follows: -

The respondent (assessee) i's a Co-operative Society
regi stered under the Co-oprative  Societies Act, 1912. It
carries on the business of manufacture and sal e of sugar and
runs at a M1l situated at Bazpur. The rel evant assessnent
year is the assessnent ~year 1961-62, the corresponding to
the accounting year 1st July, 1959 to 30th June, 1960, which
was the rel evant ~ co-operative year.  The assessee had
established a fund called "Loss Equalization and Capita
Redenmpti on Reserve Fund". On the openi ng day of the year of
account, nanely, 1st July, 1959, a sumof Rs.1, 30,196 stood
to the credit of
1037
this fund. During the rel'evant accounting year, the
respondent society added a sumof Rs.5,15.863 to this fund
by deduction fromthe price payable by the respondent to its
nmenbers for the supply of sugarcane received from its
menbers. These deductions were made under the provisions of
bye-law 50 of the Bye-laws of ~the respondent society, to
which we shall presently cone. Bye-law 50 under which the
sai d anbunt was deducted fromthe price payable by the
respondent to its nenbers for the supply of sugarcane at the
relevant tine ran as follows: -

"There shall be established a Loss Equalisation
and Capital Redenmpti on Reserve Fund in the
Society. Every producer shareholder shall deposit
every year a sumnot |ess than 32 np and not nore
than 48 np per quintal of the sugarcane supplied
by him to the society as nay be determ ned by the
Board. After adjusting the losses, if any, in the

wor ki ng year the deposits shall be allowed to
accunulate and wutilised for repaynent of. the
initial loan from the I ndustri al Fi nance

Corporation of |India and thereafter for redeem ng
Gover nnent share

The bal ance of the said deposit after neeting
| osses shall be used in being converted into share
capital in accordance with bye-law 44(xix) —and
each producer share holder shall be issued shares
of the society of the corresponding value in lieu
t hereof . "

During the accounting year, the respondent debited a
sum of Rs.2,34,354 to the said fund by adjusting this anount
against the 1oss brought forward from the previous year
with the result that at the close of the said year on 30th
June, 1960, the account showed a credit balance of
Rs.4,11,705. A neeting of the Sub Committee of the
respondent society which was held on August 26, 1964 took
the view that bye-law 50 was not clear as to whether the
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fund in question was perpetual or term nable and al so that
it was not clear as to howthe liability for the |oss of the
respondent society can be fastened on the said fund. The Sub
Commi ttee recommended an anendnent of the bye-law 50 and
pursuant to this recommendati on, at a general neeting of the
respondent held on 30th June, 1965, bye-law 50 was anended
to run as follows: -
"There shall be established a Loss Equalisation
and Capita
1038
Redenpti on Reserve Fund in the Society. Every
producer share holder shall deposit every year a
sumnot |ess than 32 paise and not nore than 48
pai se per quintal of the sugarcane supplied by him
to the society as may be terninated by the Board,
until the ~shares to be subscribed by a nmenber are
fully paid up: The anpbunts standing to the credit
of this fund presently or to be credited in future
shall be “used for making the partly paid shares
fully paid up. The balance of the said account
shall” be refunded to the menbers concerned soon
after the present | oan fromthe Industrial Finance
Corporationof |Indiais repaid, whereafter the
fund shal " cease to exist.
Thi s anended bye-law shall be deened to have cone
into force from 1st July, 1958."
It may be nentioned here that the respondent society
came into existence.in 1958-59 and the original bye-Iaws
cane into force fromlst July, 1958. The Incone-tax O ficer
in assessing the respondent for the rel evant assessnent year
held that the said sumof Rs.5, 15,863 represented a revenue
receipt and was liable to be included in the taxable incone
of the assessee. On appeal the Appel | ate Assi stant
Commi ssioner affirned the view of the Income-tax O ficer
hol ding that the case has to be decided on the basis of the
bye-law as it stood during the rel evant accounting year. The
respondent assessee went in. appeal to the Incone-tax
Appel l ate Tribunal which took the view that the anended
Clause 50 nust be held to be operative even during the
rel evant previous year in view of the retrospective
amendment thereof and that in view of the said anmended bye-
| aw 50 the deposits nade by the nenbers by way of deductions
fromthe price as contenplated in bye-law 50 werein the
nature of permanent liabilities and hence they were capita
receipts and not liable to be included in the taxable incone
of the respondent assessee. The tribunal allowed the appea
of the assessee and directed that the said anpbunt of
Rs. 5, 15,863 should be deducted fromthe taxable incone of
the assessee as determ ned by the Incone-tax O ficer. At the
i nstance of the Conmm ssioner a reference was nade to the
Al Il ahabad Hi gh Court and the question franed for
determ nati on of the H gh Court was as follows: -
"Whether on the facts and in the circunstances of
the case, the Incone-tax Appellate Tribunal —was
right in holding that the anmobunt of Rs.5, 15,863
was not a revenue receipt liable to tax?"

1039

The Division Bench of the H gh Court which disposed of
the said reference agreed with the view of the Tribunal that
the bye-law 50 of the bye-laws of the society was validly
amended with retrospective effect and that retrospective
effect nust be given to that bye-law. The Division Bench
took the view that in view of the amended bye-|aw the anmount
of Rs.5,15,863 was not an anmount which the society could
deal with as its incone or according to its will and hence
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the source of the receipt was diverted. The H gh Court
answered the question referred to it in affirmative and in
favour of the assessee. The present appeal 1is directed
agai nst the said decision of the Hi gh Court.

Bef ore com ng to the contentions urged by the
respective counsel, it will be useful to take note of the
rel evant statutory provisions and the relevant rules. The
respondent society was registered under the Co-operative
Societies Act of 1912. Cause (a) of Section 2 of the said
Act of 1912 defines "bye-laws" as registered bye-laws for
the time being in force and includes a registered amendnent
of the bye-laws. Section 6 deals with the conditions for the
registration of a co-operative society. Section 43 confers
upon the State Governnent power to nmake rules for registered
societies to carry out the purposes of the said Act. The
rel evant portion of clause (c) of sub-Section (2) of Section
43 runs as fol |l ows:

"In particular and, without prejudice to the
generality of the foregoing power, such rules may
prescribe the matters in respect of which a
society nmay or- shall make bye-laws, and the
procedure to be followed in making, altering and
abrogating bye-laws, and the conditions to be
satisfied prior to such making, alteration or
abrogation."

Cl ause (e) /of Section 43(2) runs as follows: -

“I'n particular and wthout™ prejudice to the
general ity of the foregoing power, such rules may
regul ate the rmanner in which funds may be raised
by means of shares or debentures or otherw se;"

Pursuant to the powers conferred under Section 43 of
the Co-operative Societies Registration Act, 1912, the
Government of U.P. franed certain rules known as  United
Provi nces Co-operative Societies Rules, 1936 for registered
societies and these rules were'in force at the relevant

time. The relevant portion of Rule 8 under heading "I11-Bye-
laws" ran as follows: -
1040

"A society shall, subject to the provisions of the

Act and of the rules, nake bye-lawin respect of

the follow ng matters, nanely:

(1) the nanme of the society;

(2) its registered address;

(3) its ainms and objects;

(4) the purposes for which its funds nmay be
applied;"

Rule 10 conferred power on a society to nake bye-Iaws
in respect of any other matter incidental to the managenent
of its business. Rule 11 which deals with the amendnent of
rules runs as foll ows:

"An amendnent nmay be nade in the bye-laws, i.e. a
bye-law may be altered or rescinded or a new bye-
| aw added by a resolution passed by the votes of
at least two-thirds of the nmenbers present at a
special nmeeting called for the purpose.”

It was subnitted by M. Ahuja, |earned counsel for the
appel l ant (revenue) that the anmendnent of bye-law 50,
although it was purported to be made wth retrospective
effect could, in fact, have no retrospective effect in | aw.
It was submitted by himthat a co-operative society governed
by the Co-operative Societies Act, 1912 was not a body
constituted by the said Act nor a statutory body. The power
to make bye-l aws was conferred upon the society by
del egation under rules which thenselves were franed by the
CGovernment in exercise of power delegated to the Governnent
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by the |Ilegislature under Section 43 of the aforesaid Act of
1912. It was subnmitted by him that as there was no

del egation of any power on the respondent society to make
bye-laws with retrospective effect, it had no power to do so
and the amendnent of bye-law 50 made by the society,
al t hough purporting to be retrospective, could not be given
any such effect. In support of this submission, M. Ahuja
relied upon the decision of this Court in Incone-tax
Oficer, Alleppey v. MC. Poonnoose & Os., [1970] 1 S.C. R
p. 678 in which the Court held as foll ows:
"Where any rule or regulation is nmade by any
person or authority to whom such powers have been
del egated by the legislature it nay or may not be
possi bl e to make the sane
1041
so as to give retrospective operation. It wll
depend on the | anguage enployed in the statutory
provi sion which may - in express ternms or by
necessary inplication enmpower the authority
concerned to nake a rule or regulation wth
retrospective effect. ~But where no such |enguage
is to be found it has been held by the courts that
the person ~or authority exercising subordinate
| egi sl ative functions cannot make a rul e,
regul ation or bye-law which can operate wth
retrospective effect (see Subba Rao J., in Dr.
I ndramani Pyarelal Cupta vo. WR -Nathu & O hers.
[1963] SCR' 721-the mmjority not having expressed
any different opinionon the point; Md Food
Products Ltd., v. Comm ssioner of Sales Tax U.P.
A l.R 1956 All. 356; India Sugar Refineries Ltd.
v. State of Mysore, A I.R 1960 Ms. 326 and
General S. Shivedev Singh & Another v. The State
of Punjab & Orhers, [1959] P.L.-R 514.")

The aforesaid observations have been cited wth
approval by this Court in Hukum Chand etc. v. Union of India
& O hers, [1973] 1 SSC R p. 896 where the Central Govennent
was held to have acted in excess of its powers in‘'so far as
it gave retrospective effect to the Explanation to Rule 49
franmed under the Displaced Persons (Conpensation and
Rehabi litation) Act, 1954, exercising the powers conferred
by Section 40 of the Act. W may also refer here to the
decision of this Court in Co-operative Central Bank Ltd. &
O's. v. Additional Industrial Tribunal, Andhra Pradesh &
Os., [1970] 1 S.C.R p. 205 where it has been stated by this
Court as foll ows:

"W are wunable to accept the subm ssion that the
bye-laws of a co-operative society framed in
pursuance of the provisions of the Act can be held
to be law or to have the force of law. It has no
doubt been held that, if a statute gives power to
a Government or other authority to make rules, the
rules so franed have the force of statute and are
to be deened to be incorporated as a part of the
statute,. That principle, however, does not apply
to bye-laws of the nature that a co-operative
society is enmpowered by the Act to nmake. The bye-
laws that are contenplated by the Act can be
nmerely those which govern the internal nanagenent,
busi ness or administration of a society."

W nay nention that the Act under which the bye-laws
were franmed was the Andhra Pradesh Co-operative Societies
Act, 1964.

1042
In the light of the decisions discussed earlier, it
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appears to us that the respondent society had no authority
inlaw to amend bye-law 50 with retrospective effect as it
purported to do. W have already pointed out the power of
the society to anend its bye-laws arises fromthe provisions
of Rule 11 of the United Provinces Co-operative Societies
Rul es, 1936, which rule has been nmade under the powers
conferred by Section 43 of the United Provinces Co-operative
Societies Act, 1912. There is nothing expressly or inpliedly
in Rule 11 which confers any power on the society to anmend
its bye-laws with retrospective effect and in the absence of
any such power being conferred, either expressly or by
inmplication, it <cannot be said that the society had any
power to anmend its bye-laws with retrospective effect. M.
Manchanda, | earned counsel for the respondent-society placed
strong reliance on the decision of this Court in Dr.
I ndramani Pyarelal Gupta v. WR Nathu and Qthers, [1963] 1
S CR p. 721 where it was held that the substituted bye-Iaw
52AA of the East India Cotton Association made by the
Central Governnent in exercise of the power conferred upon
it under " Section 12 of the  Forward Contracts (Regul ation)
Act, 1952 and which, very shortly stated, conferred power on
the Forward Markets Conmission, after notifying with the
Chairman of the Board of the East India Cotton Association

to cl ose hedge contracts in the eventualities nmentioned in
the said rule was/ not invalid in law 'or ultra vires the
Constitution. On a /proper construction, ‘the anended or
substituted bye-law applied not only to contracts to be
entered into futute but also to subsisting contracts. This
Court pointed out that, in that case, the power to nake bye-
laws so as to affect the rights in subsisting. contracts
followed as a necessary inplication from the ‘terns of
Section 11 of the Forward Contracts (Regul ation) Act, 1952.
In the case before us, however, there is nothing in Section
43 of the U P. Co-operative Societies Act, 1912 or Rule 11
of the United Provinces Co-operative Societies Rules, 1936
to indicate that there is any power, express or by inplied,
in a co-operative society registered under that Act to make
bye-laws with retrospective effect in respect of its
busi ness.

In view of the above discussion, in our view the
amendment of bye-law 50 of the respondent society cannot
have any retrospective effect and the anounts deducted from
the anpbunts payable to nenbers for the supply of sugarcane,
will have to be dealt with as if they were deducted under
the provisions of bye-law 50 as it stood in the relevant
accounting peri od.

If the provisions of the unamended bye-law are to be
applied, it
1043
is clear that these anpbunts which were deducted by the
respondent from the price payable to its nenbers on account
of supply of sugarcane were deducted by the respondent from
the price payable to its nmenbers on account of supply of
sugarcane were deducted in the course of the trading
operations of the respondent and these deductions were a
part of its trading operations. The receipts by way of these
deductions nmust, therefore, be regarded as revenue receipts
and are liable to be included in the taxable inconme of the
respondent. It is wurged by M. Mnchanda, that these
recei pts have been described in the bye-law 50 as deposits,
but we fail to see how they can really be regarded as
deposits. It was held by this Court in Chowinghee Sal es
Bureau P. Ltd. v. Conmissioner of Incone-tax, Wst Bengal
[1973] 87 I.T.R p. 541 that it is the true nature and
quality of the receipt and not the head under which it is
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entered in the account books as would prove decisive. If a
receipt is a trading receipt, the fact that it is not so
shown in the account books of the assessee woul d not prevent
the assessing authority from treating it as a trading
recei pt. The sane principle can be derived fromthe decision
of this Court in Punjab Distilling Industries Ltd. .
Conmi ssi oner of Inconme-tax, Sima, [1959] 35 |I.T.R p. 519.
In that case, the assessee carried on business as a
distiller of country liquor and sold the produce of its
distiller to |licensed whol esal ers. Under a scheme devi sed by
the Government, the distiller (assessee) was entitled to
charge the wholesaler a price for the bottles in which the
liquor was supplied, at rates fixed by the Governnent, which
he was bound to repay when the bottles were returned. In
addition to the price fixed under the Governnent schene, the
assessee took fromthe wholesalers certain further anounts,
described as security deposits wthout the Governnent’s
sanction and entirely as a condition inposed by the assessee
itself for the sale of its liquor. The noneys described as
security deposits were al so returned as and when the bottles
were returned —but in this case the entire sumtaken in one
transaction was refunded when 90 per cent of the bottles
covered by it were returned. The price of the bottles
received by the assessee was entered by it in its genera

tradi ng account while the additional sumwas entered in the
general |edger wunder the heading "enpty bottles return
security deposit account." The question was whether the
assessee could be assessed to tax on the balance of the
amounts of these additional suns-left after the refunds made
out of the same. It was held that the additional anount
described as security deposit by the assessee was really an
extra price for the bottles and was a part of the
consi deration for the sale of liquor; it did not make any
difference that the additional ampunt was entered in a
separate |edger terned "enpty bottles return deposit
account". It was held that these additiona

1044

amounts, which renmined after the refunds were nade, were
trading receipts of the assessee and liable to tax. Applying
these principles to the present case, in our opinion, it
makes no difference that in the bye-law, these ambunts have
been referred to as deposits and the account in which these
recei pts were entered has been called "Loss Equalisation and
Capital Redenption Reserve Fund". The essence of a deposit
is that there nust be a liability to return it to the party
by whom or on whose behalf is made on the fulfillment of
certain conditions. Under the anended bye-law, the anpunts
deducted from the price and credited to the said fund were
first liable to be wused in adjusting the losses of the
respondent society in the working year; thereafter in the
repaynent of initial loan from the Industrial - Finance
Corporation of India and then for redeening the CGovernment
share and only in the event of any bal ance being left, it
was liable to be converted to share capital. The primary
purpose for which the deposits were liable to be used were
not to issue shares to the nenbers from whose anounts the
deductions were nmade but for the discharging liabilities of
the respondent-society. In these circunstances, the receipts
constituted by these deductions were really trading receipts
of the assessee society and are liable to be included in its

taxable inconme. |In our view, the |earned judges of the Hi gh
Court were, with respect, in error in answering the question
referred in the negative. In our opinion, the question

referred nust be answered in affirmative and in favour of
t he revenue.
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In the result, the appeal succeeds and is allowed wth
costs. The respondent shall also pay to the appellant the
costs incurred in Income-tax Reference No. 67 of 1979.

ClVIL APPEAL No. 564 OF 1975

This is an appeal against the judgnent of a Division
Bench of the Allahabad Hi gh Court in Incone-tax Reference
No. 724 of 1971. The question referred to us for
determination is as foll ows: -

"Whether on the facts and in the circunstances of
the case, the sum of Rs.6,11,846 credited during
the year of account to the |oss equalisation and
capital redenption reserve fund by deposits
received from producer nmenbers of the society
under Clause 50 of its bye-laws is of revenue
nature assessable to tax"?
1045

In view of our decision, the appeal must be all owed and
the question referred answered in the affirmative and in
favour of 'the revenue. The appeal is allowed. No order as to
cost s.

S. L. Appeal al | owed.
1




