http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
BURVAH SHELL O L DI STRI BUTI NG NOW KNOWN AS BHARAT PETROLEUMC

Vs.

RESPONDENT:
KHAJA M DHAT NOOR AND OTHERS

DATE OF JUDGVENTO03/ 05/ 1988

BENCH
MUKHARII, SABYASACH (J)
BENCH

MUKHARJI, SABYASACH (J)
RANGNATHAN, S.

Cl TATI ON
1988 AI'R 1470 1988 SCR (3) 811
1988 SCC (3) 44 JT 1988 (2) 429

1988 SCALE (1) 1074

ACT:

Transfer of Property Act, 1882: Sections 106 and 107-
Lease- Absence of /'a registered instrunment-Mnthly |ease-
Notice of termination of |ease-Has to be read and construed
in context of facts of each particular case and to the
parties to whomit is addressed-Valid termn nation of |ease-
Subl essee need not be made party-in ejectnent suit.

HEADNOTE

On 16th January, 1958 a | ease deed was executed between
the |l essee and the [|essor-respondent” in respect of the
dem sed land for a period of. ten-years, wth a right of
renewal for a further period of five years, and wth
perm ssion to sub-lease the sane. The | essee sub-leased the
premi ses to the petitioner for running a petrol punp. After
the expiry of the |ease period on 16th January, 1968, the
| essor continued to accept the rent fromnonth to nonth.
However, no fresh instrument was executed by the parties.

The |l essor issued on 30th Novenber, 1972 a notice to
the lessee termnating the l|ease and for giving vacant
possession of the land on the expiry of 15th January, 1973
after removing the structures by the 16th January, 1973. No
noti ce was given separately to the petitioner. The |essee
did not contest the suit filed on the basis of the notice.
The petitioner contested the proceedings and cont ended t hat
it was holding over after the expiry of the | ease, that no
notice termnating tenancy was received by it, and that the
noti ce was invalid.

The trial Court dismssed the suit holding that the
notice termnating the | ease was necessary and the notice in
this case was invalid. The Court also rejected the lessor’s
plea that the tenancy expired by afflux of tine. The tria
Court, however, held that the |ease was not extended for a
fixed period of five years in absence of any witten
i nstrument.

The 1st Additional Sub Judge allowed the lessor’s
appeal and held the notice valid. The Hi gh Court upheld the
appel | at e order.
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Di smissing the special |eave petition, it was,
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HELD: (1) |In view of paragraph 1 of section 107 of the
Transfer of Property Act, 1882 a | ease of inmpvable property
fromyear to year, or for any term exceeding one year, or
reserving an yearly rent, can be nmade only by a registered
instrument. In the absence of a registered instrunent, it
must be a nonthly | ease. [815G H

(2) The High Court was right in holding that the | essee
and the sub-lessee, in the facts of this case, continued to
remain in possession as a tenant fromnonth to nonth. [816A-
Bl

(3) The Hi gh Court was right that the tenancy was
automatically determined on the expiry of ten years. The
| ease was thereafter renewed fromnonth to nonth which coul d
only be termnated by giving a valid notice. [816E-F]

(4) The notice of ~ termnation must be read in the
context of the facts of each particular case having regard
to the situation of the parties to whomit is addressed. If
all the paragraphs of° the notice in the instant case are
read together ~in harnony it would be nmanifest that the
| essee was ~directed to handover the | ease-hold property on
16th January, 1973, and hence the notice was a valid notice
of termination of the 1easeunder section 106 of the Act.
[817C; 818F]

(5) Law does not require that the sub-Iessee need be
nmade a party, if there-was a valid term nation of the |ease.
In all cases where the landlord instituted a suit against
the |l essee for possession of the land on the basis of a
valid notice to quit served on the lessee and did not
i mpl ead the sub-lessee as a party to the suit, the object of
the landlord is to eject the sub-lessee from the land in
execution of the decree and such an object is quite
legitimate. The decree in such a suit would bind the sub-
| essee. [818H; 819A- B]

Hari har Banerji v. Ramsashi ~Roy, 45 |Indian '@ Appeals
222; Mangi l al v. Suganchand Rathi, [1964] 5 SCR 239; Subadi n
v. Durga Charan Law, |.L.R 28 Cal 118; Gobi nda Chandra Saha
v. Dnarka Nath Patita, A I1.R 1915 Cal. 313 and Roop Chand
Gupta v. Raghuvanshi (Pvt.) Ltd., AIR 1964 SC 1889, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
(Civil) No. 15667 of 1987.
813

Fromthe Judgment and Order dated 11.11.1987 of the
Patra Hi gh Court in Appellate Decree No. 133 of 1983.

G L. Sanghi, S. K Mhta, MK Dua, S.M Sarin and Aman
Vachher for the Petitioner.

Sal man Khurshid, Irshad Ahmad, V.D. Phadke “and L.R
Si ngh for the Respondents.

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI, J. This is a petition for |eave to
appeal against the judgrment and order dated 11th Novenber,
1987 of the High Court of Patna. On 16th January, 1958 a
| ease deed was executed between the |essee Latifur Rehman
and |essor Khaja M dhat Noor (hereinafter <called the
respondent) with pernission to sub-lease the sane. The said
Lati fur Rehman sub-leased the prem ses to Burmah Shell G
Distributing Conpany (the petitioner herein) for running a
petrol punp and maki ng necessary constructions thereon. The
| ease was for a period of ten years which expired on 16th
January, 1968. It appears further that after the |ease
peri od had expired, the sub-lessee, petitioner continued to
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pay the rent which was being accepted continuously from
nonth to nonth by the respondent, the |l essor. A notice was
i ssued by the respondent to the | essee termi nating the | ease
and for giving vacant possession of the land by the 15th
January, 1973 and also requiring the renoval of the
bui | di ngs, plant, etc., by the 16th January, 1973. In the
last two paras of the said notice, it was stated that the
| essee was to surrender the | ease-hold | and on the expiry of
15th January, 1973. No notice was given separately to the
petitioner termnating its lease. A suit for ejectnent was
filed thereafter. The |essee Latifur Rehman di d not contest
the suit for ejectnent. The petitioner, however, contested
that proceeding. The learned Mnsiff |, Gaya, by his
j udgrment dated 8th May, 1979 dismi ssed the suit hol ding that
the notice termnatingthe |ease was necessary and the
notice in this case was invalid. The plea of the | andlord
that the tenancy expired by afflux of time, was rejected. On
22nd February, 1983 the 1st Additional Sub Judge, Gaya
al l owed the appeal of the landlord and held that the notice
term nating the tenancy and asking the petitioner to
surrender by the 15th January, 1973 was a valid noti ce.

The main question-involved is, whether there was a
valid term nation of the lease and as such the sub-Iessee,
the petitioner herein was
814
bound to deliver vacant possession. A written statenent had
been filed by the petitioner, the sub-lessee, wherein it
was, inter alia, stated that it was hol ding over the | ease
hol d property after the expiry of the |ease by paying rent.
No notice termnating tenancy was received by it. The
validity of the notice to the |essee was al so chall enged.
The trial Court held that the | ease was not extended for a
fixed period of five years in absence of any witten
i nstrument.

The following two questions of |law were re-fornulated
by the Hi gh Court:

(1) In absence of  any registered instrunent
executed by both the parties i.e. the l'essor and
the |l essee after the period stipulated in'Ext. 4
i.e. the period of ten years, can it be said that
the | ease was extended automatically for a period
of five years in terns of Ext. 4 or further
whet her the |essee was holding the suit property
as tenancy fromnonth to nonth?

(2) If the first part of question (1) is held in
negative and second part in the affirmative, as a
consequence of which it must be held that the
| ease was required to be determ ned, whether the
notice as contained in Ext. 7 validly term nated
the | ease of the | essee?

Indubitably, the Ilessee canme in possession  of the
property in question on 16th January, 1958. The |ease was
for a period of ten years with a right of renewal for a
further period of five years. After the expiry of ten years,
no instrument was executed by the parties and the |essee
continued to renmmin in possession of the suit property. The
| essor accepted the rent and all owed the | essee to continue.
It is relevant in this connection to refer to the provisions
of the Transfer of Property Act, 1882 (hereinafter called
"the Act’). Section 106 of the Act deals with the duration
of certain |eases in absence of witten contract or |oca
usage and section 107 deals how | eases are to be nade. These
sections read as follows:

"106. In the absence of a contract or |ocal |aw or
usage to the contrary, a |lease of inmovable
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property for agricul tural or manuf act uri ng
purposes shall be deened to be a |ease fromyear

to year, termnable, on the part of either |essor
or lessee, by six nmonths’ notice expiring with the
end of a year of the tenancy; and a |ease of
i movabl e property for
815

any other purpose shall be deemred to be a |ease
fromnonth to nmonth, termnable, on the part of
either lessor or lessee, by fifteen days’ notice
expiring with the end of a nmonth of the tenancy.

Every notice wunder this section nust be in

witing, signed by or on behalf of the person
giving it, and either be sent by post to the party
who is intended to be bound by it or be tendered
or delivered personally to such party, or to one
of his famly or servants, at his residence, or if
such tender or delivery is not practicable affixed
to a conspicous part of the property.
107. A lease of immovable property fromyear to
year, or for any term exceeding one year, or
reserving a yearly rent, can be nmade only by a
regi stered instrument.

Al'l other 1eases of inmovable property may be
nmade either by a registered instrument or by ora
agreenment acconpani ed by delivery of possession

Were a |ease of imovable property is made
by a registered instrunent, such instrunent or
where there  are nmore instrunents than one, each
such instrument shall be executed by both the
| essor and the | essee:

Provided that the State Governnent nmay, from
time to tine, by notification in the Oficia
Gazette, direct that |eases of i movabl e property,
other than |eases from year to year, or for any
term exceeding one year, or reserving a Yyearly
rent, or any class of such | eases, may be nade by
unregi stered instrunent or by oral “agreenent
wi t hout delivery of possession.”

In view of the paragraph 1 of section 107 of the Act,
since the |ease was for a period exceeding one year, it
could only have been extended by a registered instrunent
executed by both the Ilessor and the |essee. In the absence
of registered instrument, the |ease shall be deened to be
"lease from nmonth to nonth". It is clear- from the very
| anguage of section 107 of the Act which postulates that a
| ease of imovable property fromyear to year, or for any
term exceeding one year, or reserving a yearly rent, can be

made only by a registered instrunent. In the absence of
regi stered instrunment, it nust be a
816

nonthly | ease. The | essee and the sub-lessee in the facts of
this case continued to remain in possession of the property
on paynment of rent as a tenant fromnonth to nmonth. The Hi gh
Court so found. W are of the opinion that the H gh Court
was right.

Section 116 of the Act which was placed before the H gh
Court deals wth the effect of hol ding over and provides as
foll ows:

"116. If a lessee or under-lessee of property
remai ns in possessi on t her eof after t he
determ nation of the |lease granted to the | essee,
and the lessor or his legal representative accepts
rent fromthe | essee or under-|essee, or otherw se
assents to his continuing in possession, the |ease
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is, in the absence of an agreement to the
contrary, renewed fromyear to year, or fromnonth
to nonth, according to the purpose for which the
property is |leased, as specified in section 106."
It was subnitted before the High Court that this was
not a case of continuing of old tenancy for a period of five
years but in view of the clear provisions of section 107
whi ch we have noted hereinbefore and in the absence of a

regi stered instrument, it nust be held that it was hol di ng
over and not continuation of old tenancy for a further
period of five years. That would be the harnonious

construction of section 107 read with section 116 in the
facts of this case. W are of the opinion that the Hi gh
Court was right that the tenancy was automatically
determ ned on the expiry of ten years which was stipul ated
in Ext. 4. Thereafter the l'essee continued to hold the
property and the l'essor~ accepted the rent. The | ease was,
therefore, renewed frommnth to nonth because it was not
the case of any party that it was for agricultural purposes.

In that viewof the matter, the termination of the
| ease could only be by giving a valid notice. Such notice
was given to the Ilessee but  not to the sub-lessee. The
respondent’s case is-that ~a notice to sub-lessee was not
necessary. It was contended on behal f of the appellant that
by Ext. 7 the |essee'was asked to quit the |ease hold
prem ses on the expiry of 15th June, 1973. Adnmittedly, in
this case, the |ease was executed on16th January, 1958 and
fromthat date the lease canme into existence. For conputing
the period of ten years the 16th January, 1958 had to be
excluded. The tenancy was, therefore, termnated on the
expiry of 16th of the nonth. The notice in theinstant case
of the quit which was Ext. 7 before the Court dated 30th
Novenber, 1972,
817
was given on behalf of the respondent to Latifur Rehman-
| essee. In paragraph 4 of Ext. 7t was stated that the
| essee was to deliver the possession of the |ease hold
property by 16th January, 1973. In paragraph 5 of Ext. 7 the
| essee and sub-| essee were required to renove the buildings,
plants etc. by the 16th January, 1973. In the | ast but one
and the |last paragraph of Ext. 7 it was stated that the
| essee was to surrender the properties of the |ease hold
| and on the expiry of 15th January, 1973.

The question is whether there was a valid notice. The
H gh Court held that in the facts of this case, there was a
valid notice of termination and after the valid notice of
term nation of the lease to the | essee, there was nho need to
give a fresh notice to the sub-lessee. Notice nust be read
in the context of the facts of each particul ar case having
regard to the situation of the parties to whom it is
addressed. In Harihar Banerji and others v. Ramasashi Roy
and others, 45 Indian Appeals 222 at page 225, the Judicia
Conmittee observed as foll ows:

". . .that notices to quit, though not
strictly accurate or consistent in the statenents
enbodied in them may still be good and effective
inlaw, that the test of their sufficiency is not
what they would nean to a stranger ignorant of al
the facts and circunmstances touching the hol ding
to which they purport to refer, but what they
would mean to tenants presunably conversant with
all those facts and circunstances; and, further
that they are to be construed, not with a desire
to find faults in themwhich would render them
defective, but to be construed ut res magis val eat




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

quam pereat."

This is how the notices should be literally construed.
This decision was relied upon by this Court in Mangilal v.
Suganchand Rathi, [1964] 5 S.C R 239. There, however, the
facts were different. There the defendant was a tenant of
the plaintiffs. The defendant was in arrears of rent for one
year to the extent of Rs. 1020. On April 11, 1959 the
plaintiffs served a notice on the defendant requiring himto
remt to themRs.1020 within one nonth from the date of
service of notice, failing which suit for ejectrment would be
filed. This notice was received by the defendant on Apri
16, 1959. On June 25, 1959 the defendant sent a reply to the
notice enclosing with it a cheque for Rs.1320. This anount
consisted of the rental arrears as well as the rent due
right up to June 30, 1959. The plaintiffs accepted the
cheque and cashed it and gave a fresh notice on July 9, 1959
requiring the defen-

818

dant to vacate the prem ses by the end of the nonth of July.
The def endant did not vacate the premses. Then the
plaintiffs filed a suit to eject +the defendant upon the
ground that the latter ~was in arrears of rent for one year
and had failed to pay the arrears within one nmonth of the
service of the notice dated April 11, 1959 upon him From
the undi sputed facts it was clear that the defendant was in
fact in arrears of rent and had failed to pay it within the
time prescribed by cl.(a) of section 4 of the Madhya Pradesh
Accommodat i on Control Act, 1953. It was held that though the
notice dated 11th April, 1959 could be construed to be
conposite notice under section 4(a) of the Accommbdati on Act
and section 106 of the Transfer of Property Act it was
i neffective under section 106 of the ~Transfer of Property
Act because it was not a notice of 15 clear days. In that
case, the defendant had only 14 clear days | notice.
Ref erence was nade to the aforesaid decision of Harihar
Banerji v. Ranmsashi Roy (supra) which was distinguished by
this Court. This Court held that notice under section 106 of
the Act nust be strictly conplied with. In so holding this
Court relied on a decision of the Calcutta High Court in
Subadi ni v. Durga Charan Law, |.L.R 28 Cal. 118 which was
construing a notice contenplated by section 106 -of the Act
and had held that in calculating the 15 days’ notice the day
on which the notice was served was excluded and evenif the
day on which it expired was taken into account it would be
clear that the defendant had only 14 clear days’ notice.
This position was again reiterated by the Calcutta Hi gh
Court in GCobinda Chandra Saha v. Dwarka Nath Patita, Al.R
1915 Cal. 313. This Court affirmed this view (that notice
nust be understood in the Ilight of Harihar Banerji v.
Ransashi Roy (supra). This Court held that the suit was
actual ly based upon the notice dated July 9, 1959 which gave
nore than 15 days’ clear notice to the defendant to vacate
the premses. This notice was a valid notice under section
106 of the Act. In the instant case if all the paragraphs of
Ext. 7 whichis a notice in the instant case are read
together in harnmony it would be nanifest that the | essee was
directed to hand-over the |lease hold property on 16th
January, 1973.

In the aforesaid view of the nmatter, in our opinion,
there was a valid notice of term nation of the | ease of the
| essee. In any event the lessee did not dispute this
contention. The |essee accepted a valid termination of the
| ease hol d property.

In Roop Chand Gupta v. Raghuvanshi (Pvt.) Ltd. and
another, A l.R 1964 S.C. 1889, it was held by this Court
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that it is quite clear that |aw does not require that the
sub-l essee need be made a party, iif there was a wvalid

term nation of the lease. This Court reiterated that in

819

all cases where the landlord instituted a suit against the
| essee for possession of the land on the basis of a valid
notice to quit served on the | essee and did not inplead the
sub-lessee as a party to the suit, the object of the
landlord is to eject the sub-lessee from the land in
execution of the decree and such an object is quite
legitimate. The decree in such a suit would bind the sub-
| essee. This Court noted at page 1892 of the report that
this mght act harshly on the sub-lessee; but this was a

position well understood by hi mwhen he took the sub-I| ease.
The law all ows this and so the om ssion cannot be said to be
an i nproper act. In the facts of this case these

observations apply  nore effectively. The term nation of the
| ease was not disputed by the | essee. There is no allegation
of any  coll usion between the | essee and the respondent.

In that view of the natter, we are of the opinion that
the High Court was right. The ~suit in question was
instituted in My, 1979 andthe valid notice to quit was
given long after the expiry of the period of |ease. The sub-

| essee had long innings.” It is tine for himto quit. There
isno nerit in this petition. The special |eave petition
fails and is, therefore, dismssed with costs.

R S. S Petition di sm ssed.
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