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PETI TI ONER
COLLECTOR OF CENTRAL EXCI SE, DELH

Vs.

RESPONDENT:
KELVI NATOR OF I NDI A LTD.

DATE OF JUDGVENT20/ 04/ 1988

BENCH:
MUKHARII, SABYASACH (J)
BENCH:

MUKHARJI, SABYASACH (J)
RANGNATHAN, S.

Cl TATI ON
1988 SCR (3) 656 1988 sCC (3) 12
JT 1988 (2) 263 1988 SCALE (1) 1047
ACT:

Central Excises and Salt Act, 1944: Section 4-
Refrigerator-After-sale service facility-optional four-year
warranty service contract on paynent-Such charges not
includible in "assessabl e val ue’ of refrigerator.

HEADNOTE:

The Respondents, manufacturers of refrigerators, give
one year warranty for the conplete refrigerator and al
parts thereof. During this warranty period, they provide
free repair and replacenment for defects in material and
wor kmanshi p under normal use  _and service. They include the
cost of this one year warranty in the sale price as well as
assessabl e value of the refrigerator.

After the free warranty wperiod of one year, the
respondents offer a four year service contract only for the
seal ed system or parts thereof. Thi's contract is on paynment
which may vary from Rs. 300 and Rs. 400 per refrigerator. The
dealers enter into contract wth the Respondents, and the
consumer in turn enters into contract with the dealer from
whom he buys his refrigerator. The service is rendered by
the Respondents and the entire contract noney accrues to
them Though the contract is optional, 91% of Customers did
enter into this contract, and only 9% did not.

The Assistant Collector held that the four year service
charge is includible in the value of the refrigerator for
the purpose of Central Excise dub under section 4 of the
Act. The Appellate Collector wupheld the said decision. On
appeal the Tribunal held that the said optional 'service
charge was not includible in the assessabl e val ue.

These appeals by Revenue under Section 35L(b) of the
Act are against the Tribunal’s decision.

Di sm ssing the appeals, this Court,

N

HELD: 1. The contract for four years warranty service
was optional which was entered into later on. This is
clearly after-sale
657
facility and cannot be includible in the assessabl e val ue of
the refrigerator. [661Q

1.2 The Tribunal was right in the viewit took that the
optional service charge after the expiry of the first year
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warranty period was not includible in the assessabl e val ue.
It rightly observed that iif any consuner did not like to
have the service, there was no conpulsion on himto go in
for it and once the conclusion is reached that post-warranty
service activity could not be subjected to excise, it ceases
to be material that 91% of the customers had opted for the
service contract. The Tribunal also observed that the
respondents offered the four year service by a stanped
endorsenent on their sale invoice itself, but it did not
mean that the subsequent exercise of option by the buyer
rel ated back to the date of purchase itself and that there
was no evidence to conclude that the service contract was a
facade to split the true value of refrigerators into taxable
and non-taxabl e conponents. [ 658H; 661D F]

Union of India and Gthers etc. v. Bonmbay Tyre Interna-
tional Ltd., [1984] 1 SCR 347 and Assistant Collector of
Central Excise and others v. Midras Rubber Factory Ltd. and
others, [1987] 27 E.L.T. 553, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION: Civil Appeal Nos. 727 and
962-74 of 1988

Appeal Under /Section 35L(b) of the Central Excise and
Salt Act, 1944 fromthe order dated 30.11.87 and 20.11.87 of
the Custons Excise and Gold (Control) ~ Appellate Tribunal
New Del hi in Appeal No. 2856, 1856, 1920- 1931/87-A in order
Nos. 775, 749 to 761/87.

Kul deep Si ngh, Additional” Solicitor Ceneral. A K
Ganguli, Ms. Sushma Suri_and K Swanm for the Appellant.

F.S. Nariman, Ravinder Narain, A'K Verma and D.N
M sra for the Respondents.

The Judgnent of the Court was delivered by

SABYASACHI MJKHARJI, J.  These appeals arise under
section 35L(b) of the Central Excises & Salt Act, 1944
(hereinafter called ’'the Act’). The respondents herein Ms.
Kelvinator of India Ltd. in ‘these appeals nanufacture
refrigerators. They mar ket these through their f our
excl usi ve whol esal e deal ers, nanely, Ms. Gem
658
Ms. Leonard, Ms. Expo Machinery and M-s. Tropicana. The
respondents gave one year warranty for the conplete
refrigerator and all parts thereof (except the light bulb
and the crisper glass). During this warranty period, they
provide free repair and replacement for defects in nateria
and wor kmanshi p under normal wuse and service. ~This free
service is available only within the municipal limts of the
area served by an office of the wholesale dealer of the
aut hori sed dealer fromwhom the refrigerator is originally
purchased. The respondents include the cost of this one year
warranty in the sale price as well as assessabl e val ue of
the refrigerator. After the free warranty period of one year
is over, the respondents offer a four year service contract
only for the sealed systemor parts thereof. This contract
is not free. It 1is on paynent basis. Charges for it during
the material period (10.4.81 to 30.6.86), in Gvil Appeals
Nos. 962-75 of 1988, varied from Rs. 300 to Rs.450 per
refrigerator. It is a fact that these four dealers enter
into this contract with the respondents. The final consuner
inturn enters into the service contract with the dealer
fromwhom he buys his refrigerator. The service is rendered
by the respondents and the entire contract nobney accrues to
them It is on evidence that during the material period the
four dealers referred to hereinbefore entered into service
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contract in respect of a total of 91% of their purchases.
The remaining 9%did not enter into such contract. This is
opt i onal

The Assistant Collector by his order dated 18th August,
1986 held that four year service charge is includible in the
value of the Refrigerator for the purpose of assessnent of
central excise duty under section 4 of the Act. The
Assistant Collector further held that for all intents and
purposes this charge was not optional as it was not
exercised only in respect of 9% of the sales. The Assistant
Collector relied on the decision of this Court in Union of
India and others etc. etc. v. Bonbay Tyre International Ltd.
etc. etc., [1984] 1 S.C R 347 where it was held that after
sal e service charges could not be deducted from the
assessabl e value. The ~Assistant Collector confirmed the
demands totalling Rs.17,40,68,326. 32 agai nst the respondents
(in Gvil Appeals No. 962-74 of 1988) and Rs.7,07,535 (in
Cvil Appeal No. 727 of 1988). The respondents herein filed
an appeal / before the Appellate Collector. The Appellate
Col I ector' upheld the decision of the Assistant Collector.
There was _an appeal to the Tribunal and the Tribunal held
that the optional service charge during the second and third
year after the expiry of the first year warranty period was
not includible in the assessabl e value. The Tribunal all owed
the appeal s of the assessee with consequential relief. Hence
these appeals cone to this Court.
659

The point involved in these appeals is whether the four
year service contract charge is includible in the value of
the refrigerators for the purpose of assessnent of Centra
Exci se Duty under section 4 -of the Act. It was found as a
fact by the Tribunal that after the free warranty period of
one year is over, the respondent herein offer a four year
service contract only for the sealed system or ' parts
thereof. This contract is not free. It is on payment basis.
The contract is not compul sory and-the four deal ers entered
into service contract in respect of 91% of their purchase.
They did not nake the contract for the remaining 9% It is
al so not necessary that the contract should be nade right at
the tinme of purchase of the refrigerator from the
respondents. In fact it was found as a fact that sonme time
contract was nmmde only in less than 10% of the sal es.” For
the remaining 81% of the purchases, the dealers took tine
fromone week to over six nmonths fromthe date of purchase
It was explained by the respondents that depending upon the
demand pattern in a particular area, the dealer purchased
about 10% of the refrigerators straightaway with the service
contract; for the remmining purchases, he exercised the
option later, as and when the dealer anticipated further
demand from his custoners.

The Tribunal on an analysis of the evidence cane to the
conclusion that it was after sale service and it was

optional. Therefore, such service char ges wer e not
includible in the assessable value of the respondents
herein. The principle under which these will be includible

has been laid down in Union of India and others. v. Bonbay
Tyre International Ltd. (supra), where Pathak, J., as the
| earned Chief Justice then was, inter alia, observed as
fol | ow
"...expenses incurred by the assessee upto the
date of delivery on account of storage charges,
outward handling charges, interest on inventories
(stocks carried by t he manuf act ur er after
cl earance), charges for other services after
delivery to the buyer, nanely, after-sales service
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and marketing and selling organisation expenses
i ncl udi ng adverti senent expenses cannot be
deducted. It wll be noted that advertisenent
expenses, marketing and selling or organisation
expenses and after-sales service pronote the
marketability of the article and enter into its
value in the trade. Were the sale in the course
of wholesale trade is effected by the assessee
through its sales organisation at a place or
pl aces outside the factory gate, the expenses
incurred by the assessee upto the date of delivery
under the aforesaid heads cannot, on the sane
grounds, be deduct ed.

But the assessee will be entitled to a deduction
on account ~ A of the cost of transportation of the
excisable article fromthe factory gate to the
pl ace or places where it is sold. The cost of
transportation will _include the cost of insurance
on the freight for transportation of the goods
fromthe factory gate to the place or places of
delivery. "

This aspect was later clarified by this Court in
Assi stant Collector  of Central Excise and others v. Madras
Rubber Factory Ltd. and others, [1987] 27 E. L. T. 553, where

Bhagwat i

C.J. at page 562 of the report observed as foll ows.

"Interest on finished goods fromthe date of the
stocks are' cleared till ~the date of the sale was
di sal | owed by the Assistant Collector, Kottayam
This head has again been urged for our
consi deration as a pr oper deducti on for
determ nation of the assessable value. As quoted
in our judgnent in Union of India and Os. v.
Bonbay Tyres International Ltd. (supra), we have
hel d that expenses incurred on account of severa
factors which have contributed to its value upto
the date of sale which apparently would be the
date of delivery at the factory gate are'liable to
be included. The interest. on the finished goods
until the goods are sold and delivered at the
factory gat e woul d therefore necessari ly,
according to the judgment i-n—Bonbay Tyres
I nternational case (supra) have to be included but
interest on finished goods from the date  of
delivery at the factory gate upto the date of
delivery from the sal es depot woul d be an expense
incurred after the date of renoval ~ from the
factory gate and it would therefore, according to
the judgnent in Bonbay Tyres International /case
(supra) not be liable to be included since it
woul d add to the value of the goods after the date
of renoval from the factory gate. W would
therefore have to allow the claimof MF Ltd. as
above. "

It was nentioned before us by the |earned Additiona

Solicitor General that this judgnent is under review.
The Tribunal in its judgment herein has observed as
fol | ows:
"W have given enough facts in paragraph 2 above
to show that the four year service contract charge
in the present was
661

not compul sory one. As to why the appellants’
buyers chose not to enter into such contract only
for about 9% of the purchases and not nore is a
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matter between the manufacturer and his custoners.
The percentages nay |look small but the statenent
of sales filed before us for the five year period
(1981-86) shows that the nunber of Refrigerators
in respect of which the option was not exercised
was i n thousands, ranging fromover 18,000 to over
39, 000 per year. W find no force in the
departnment’s pl eading that the service charge, for

all intents and purposes, was a conpul sory one. As
to what machinery the appellants devised for
extending this service is not material. |If any

customer did not like to have the service, there
was no conpul sion on himto go in for it. That is
the inportant thing.

Once we reach the conclusion that the post-
warranty service activity could not be subjected
to excise, it ceases to be material that 91% of
the customers had opted for the service contract.
The ~ordinary or nornal price referred to in
section 4(1)(a) can take in the costs upto the
stage of factory gate and not beyond as held by
the Hon’' bl e Supreme Court."

The Tribunal also observed that the respondents herein
offered the four years -service by a stanped endorsenent on
their sale invoice itself, it did not nean that the
subsequent exercise /of option by the buyer related back to
the date of purchase itself. It was also found that there
was no evidence to conclude that the service contract was a
facade to split the true value of refrigerators into taxable
and nont axabl e conponents.

In that view of the matter, the Tribunal set aside the
order of the Collector of Central Excise (Appeals) and
all owed the appeals. The contract for four years warranty
service was optional, which was enteredinto |later on. This
is clearly after-sale facility ~and cannot be includible in
the assessabl e value of the refrigerators.

In the aforesaid view of the matter, the Tribunal was

right in the view it took. These appeals fail and are
accordi ngly disni ssed.
G N Appeal s di sni ssed
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