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1988 SCALE (1) 791

ACT:

Arnmy Act, 1950: Section 20, 191 and 192 and Specia
Arnmy Instruction No. 1 dated January 9, 1974 Arny O ficer-
Subj ected to frequent nedi cal exam nation-Downgradi ng and
upgr adi ng bet ween shape-1 and shape-IIl-Treated to have been
reduced in rank-VWether justified?

HEADNOTE:

The appel | ant was granted a permanent Conmmi ssion in the
Indian Army in 1958 and appointed as a Second Lieutenant. He
rose to the level of Lt. Colonel” on 27th February, 1975. In
March, 1976 he was directed to report to the Mlitary
Hospital for his psychiatric exam nation, where his nedica
classification was reduced from shape-I to shape-1Il, and he
was posted as GLO and treated as Major. There was however no
specific order reducing himin rank

In Decenber, 1976, appellant’s dassification was
upgraded to shape Il and in Septenber, 1977 to shape-I. But
it was decided that he should be subjected to special review
before restoration of his rank. In a special report the
Bri gade Commander recorded appreciation of the appellant’s
wor k, and recomended his promption as Lt. Colonel . But the
Arny Headquarters directed the appellant to the Mlitary
Hospital for further examination on the ground that an
earlier incident of 1963 had been overlooked when the
appel l ant was graded as shape-I. On this exam nation, the
appel | ant was pernmanently downgraded as shape-||

In 1980, the appellant filed a wit petitionin this
Court, challenging the action of Arnmy Headquarters and his
downgradi ng. This Court directed that he should be restored
to the rank of Acting Lieutenant Colonel fromthe date he
was reverted and that his clains to advancenment, pay,
arrears of pay, etc. should be considered and di sposed of
within six nonths (See 1984 (1) SCC 153).

After lodging his claims, the appellant waited for a
reasonable tine and then filed a wit petition in the High
Court. The respondent contended that there was nothing wong
in the recategorisation and the directions of the Suprene
Court had been fully conplied with. The Hi gh Court disnissed
the wit petition
647
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In this appeal by special |eave, the appellant
contended that a prejudicial approach devel oped agai nst him
in the Headquarters establishment without any justification
and he had been unduly subjected to psychiatric exam nation
fromtime to tine, and on the basis of the records built up
agai nst him adverse opinion had been forthcom ng which
resulted in recategorisation from shape-1 to shape-Il. To
renove the apprehension of bias, this Court directed that
the appellant may be exanmi ned by a Board consisting of three
Experts with an outsider as Chairman

After considering the report of the Experts Conmittee
this Court allowed the appeal in part and,

N

HELD: 1. The appellant’s nedical category shall be
taken as being continued to be shape-1 from 1977 and on that
basis his pronotional entitlements shall be finalised by the
respondents within three nonths hence. It is open to the
respondents to rel ease the appellant fromservice after this
has been done. [ 655F]

2. The report of the Expert Conmittee nakes it clear
that there was no justification for the appellant to be
subj ected to psychiatric test in 1978 foll owi ng which he was
recategori sed as shape-11. [654G

3. This subject of ~categorisation on the basis of
psychiatric test is technical and should ordinarily be |left
to experts available in the Defence Departnent and the
gui delines indicated by the Departnment should be foll owed.
This Court has no intention to disturb the discipline of the
Def ence Departnent, « but on the basis of material available
on the record and on the basis of the report of the
Conmittee of Experts, the appellant is entitled to limted
relief. Though there was no order reducing himfromthe rank
of Acting Lieutenant Colonel to Major, he was treated as

havi ng been so reduced. Then followed the frequent
psychi atric exam nations w thout any real justification
This recategorisation, in these circunstances, was w thout

any justification. [654H, 655A- B]

[Reiterating that it would lLike the discipline of the
Def ence Departnent to be maintained by itself in the
interest of the nation, this Court observed that this case
may not be taken as a precedent.] [655F-QF

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1702 of
1987.
648

fromthe Judgment and order dated 31.3.1987 of the
Al | ahabad High Court in Cvil Msc. Wit Petition No, 5702
of 1985.

Petitioner in-person (Lt. Col. K D Gupta)

Kul deep Singh, Additional Solicitor CGeneral, C V. Subba
Rao and Prampod Swarup for the Respondents.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. This appeal is by special |eave and
is directed against the judgnent of the Allahabad H gh Court
dismssing the wit application of the appellant. He was
granted a permanent Conmission in the Indian Army in 1958
and was initially appointed as a Second Lieutenant. He
obt ai ned successive pronmpotions to the ranks of Lieutenant,
Captain and Major. In Decenber, 1974, he was selected for
promotion to the rank of acting Lt. Colonel and was so
pronoted with effect from 27th February, 1975.

Fromthe follow ng year, the appellant came to face a
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series of set backs in his service. On March 22, 1976, his
Bri gade Commander directed the appellant to report to the
O ficer Conmanding, Mlitary Hospital, Kirkee for his
psychiatric exam nation. He was examined by Lt. Colone
Mukherj ee, specialist in psychiatry on 23rd March, 1976 and
by Surgeon Commopdore D netto, Psychiatry Consultant to the
Indian Navy on the 26th March, 1976. On the basis of their
reports, the appellant’s nedical classification was reduced
from Shape-1 to Shape Il by order dated August 13, 1976. By
order dated Novenber 16, 1976, the appellant was posted as
GO (Major/Captain) 152, G L. Sec. Type Vice Captain |I.K
Bedi, a post ordinarily held by a Major or Captain. Though
there was no specific order reducing the appellant in rank
fromActing Lt. Colonel to that of Major, he was treated as
Maj or. On Decenber 10, 1976, appellant’s classification was
upgraded to Shape-1l-and on a second nedical review on
Septenmber 2, 1977 to Shape-l.. His authorities, however,
decided the appellant to be subjected to 'Special Review
before restoration ~of the rank of Acting Lt. Colonel and on
Cctober . 31, 1977, required the Brigadier Conmander to
initiate a special report and submt it to the Headquarters.
The Brigade Conmander~ recor ded appreci ati on of t he
appellant’s work and recommended his pronmotion as Lt.
Col onel . Yet, the Arny Headquarters by letters dated Cctober
12 and Novenber 27, 1978, directed the appellant to be sent
tothe Mlitary Hospital at Pune for further exam nation by
the psychiatry consultant. It was indicated by way of
649
justification for such requirenent- that when the appellant
was graded as Shape |, an earlier incident of 1963 had been
over|l ooked. On such examnation the appel 'ant was
per manent |y downgraded as Shape |1

The appellant filed an application under Article 32
being Wit Petition No. 5302 of 1980 challenging ' these
actions and his downgradi ng. A two-Judge bench of this Court
by judgnment dated August 10, 1983, allowed the sane. This
Court stated:

"According to the petitioner, this was done
entirely without any basis and that even the
clinical reports would reveal that the petitioner
was perfectly fit. W do not desire to go into
these clainms of the petitioner —since we are
satisfied on the material placed before us that
even the very reduction of the petitioner’s rank
in 1976 from Acting Lieutenant Colonel to Mjor
was bad.

Shri Abdul Khader, |earned counsel for the
respondents explained to us that the petitioner
had been reverted from the rank . of ~“Acting
Li eutenant Colonel to Major for three reasons:

(i) Reduction in rank had to follow as a
matter of course on placenment of the petitioner in
a | ower medical category;

(ii) After the latest nedical exam nation.in
1978, he was not eligible to be considered for
pronmotion for one year; his earlier reduction in
rank was, therefore, justified; and

(iii) He performed no duty for six nonths
fromMrch 22, 1976 when he was adnmitted in the

hospi t al and under the rul es, he st ood
automatically reduced in rank".
This Court examined all the three points and ultimately

ended by sayi ng:
"As stated by us earlier, we find no
substance in any one of the reasons nentioned by
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Shri Abdul Khader on behal f of the respondents for
the reversion of the petitioner fromthe rank of
Acting Lieutenant Colonel to Major. The reversion
or reduction in rank cannot be justified and it is
650

accordi ngly quashed. The petitioner is directed to
be re stored to the rank of Acting Lieutenant
Colonel with effect fromthe date he was reverted
and stripped off the badges indicating his rank

As a result of the restoration of the rank of the
Acting Lieutenant Colonel to the petitioner, other
consequences, _such as, consideration of the
petitioner’s further clains to advancenent, pay,
arrears of pay, etc., wll have to be considered
by the authority and it is directed that these
clainms may ~ be considered and di sposed of within a
peri od of six nmonths fromtoday."

The appellant waited for a reasonable tine after
| odging his claimand ultimtely went before the Allahabad
H gh Court by filing an application under Article 226 of the
Constitution being Wit Petition No. 5702 of 1985. Before
the H gh Court he asked for quashing of the proceedings of
the Revi ew Medi cal Board dated 11th January, 1984, and for a
declaration that he should be treated as belonging to
nmedi cal category Shape- | for al | pur poses wi t hout
interruption since 2nd Septenber, 1977. ‘He al so asked for an
appropriate posting considering his “entitlenent and other
service benefits. 'The claimwas resisted by the respondents
on the ground that there was nothing wong in the
recategorisation and the directions of the Supreme Court had
been fully conplied with and the appell ant- has no subsi sting
gri evance. On 31st March, 1987, the Hi gh Court disnissed the
petition. This appeal has been filed after obtaining the
speci al | eave.

The appellant as on the earlier  occasion argued the
appeal in person and began his arguments by contendi ng that
the respondents were guilty of not giving effect’ to the
directions contained in the judgnent of this Court. Wen we
heard the appellant, we realised how very correct the
observation of Chinnappa Reddy, J., where he re corded in
the judgnent of this Court were:

"As usual wth parties, who argued their cases
t hensel ves, he was so full of his facts and
grievances, big and small, that we experienced,
for quite a while, difficulty in getting a picture
of the case in its proper frame."

After the matter was heard at |length, we found that
there was absolutely no nerit in the contention of the
appel l ant that the respondents were guilty of not conplying
with the directions of this Court. Learned Additiona
Solicitor General was, therefore, right in taking-the stand
that full effect had been given to the directions contained
in
651
the judgnent of this Court. W would Iike to recall here
that there were several other contentions nade in the wit
petition which this Court did not go into by saying that
even without considering themthe appellant was entitled to
his relief. The appellant had noved this Court on the
earlier occasion under Article 32 of the Constitution but on
this occasion he went before the Hi gh Court under Article
226. Sone of his allegations had already been nade in the
wit petition before this Court and others related to
subsequent events.

It is unnecessary to go into several aspects which the
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appellant in his anxiety had pleaded and even canvassed at

the hearing. It is sufficient to indicate that the nmain
gri evance of the appellant has been agai nst recategorisation
from Shape-1 to Shape-1I. W have already pointed out that

the appell ant enjoyed Shape-1 until 1976 when he was reduced
to Shape-3 in August 1976. In 1977, he was brought back to
Shape-1. According to the appellant, there was absolutely no
justification for the direction nmade in March, 1976 to
subj ect the appellant for psychiatric exam nation. Simlarly
when the appellant had been recategorised in Septenber,
1977, as Shape-1, there was no necessity to require himto
be subjected to further exam nation at Pune. He denied the
al l egation that the incident of 1963 had not been taken into
account while recategorising him as Shape-1. According to
the appellant, a prejudicial approach devel oped agai nst him
in the Headquarters establishment wthout any justification
and he has been unduly subjected to psychiatric exam nation
fromtime to time and on the basis of the records built up
agai nst him _adverse opinion has been forthcom ng. To neet
this objection of the appellant and renove apprehensi on of
bias from his mnd, in course of hearing, we suggested to
| earned Additional Solicitor General appearing on behal f of
the respondents that the —appellant may be examined by a
board consisting of ‘three experts specially constituted with
an outsider as Chairman. Respondents’ |earned counsel after
obtaining instructions accepted the suggestion. By order
made on January 25, 1988, this Court directed:

“I'n.course of hearing of the appeal, we
suggested to |earned Additional Solicitor Genera
appearing on behal f-of the respondent  to have a
fresh psychiatric evaluation of the appellant by a
conpetent body of psychiatrists by including in
the board sone in-service and retired Arny
psychiatrists and sonme from outside. This was
initially opposed by learned Additional Solicitor
General by contending that it woul d be agai nst the
di scipline of the Defence Departnment and would
create in unwhol esone

652

precedent. We adjourned the matter and gave him
the opportunity to t ake i nstructions from
CGovernment and we are happy to note that on the
basis of instructions, he has agreed. as a specia

case, to the constitution of such a board of
psychiatrists. Appellant has also been heard in
person in the matter. He has made writ submi ssions
by way of an application we have taken into
consi der ati on.

W direct that a board of psychiatrists
consisting of three experts be constituted wth
the Professor and Head of the Psychiatrist w ng of
the AIl India Institute of Medical Sciences, New
Del hi, Air Com K. Sethi Consultant of the Army
Hospital at Delhi and Col onel M A. Bhasin, Senior
Advi sor in Psychiatry, Southern Comrand Hospital
Pune. The Head of the Department of the Al India
Institute of Medical Sciences, as referred to
above, shall act as the convenor and chairman of
the Board. The Board shall neet at Del hi at such
pl ace, date and time as may be fixed by the
convenor in consultation with the two other
nenbers. The Board shall peruse all the records
rel evant for the purpose of naking psychiatric
eval uation of the appellant and the respondents
shal | produce all such records as may be necessary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

and required for such purpose by the Board
i ncluding the relevant instructions of the Defence
Departnment in the matter of such assessnent. The
appel l ant shall appear before the Board when
directed and the respondents shall take steps to
ensure his availability before the Board.

The report should be nmde available to this
Court within six weeks fromtoday. The expenses
i ncl udi ng paynment, if any, necessary to be made to
any of the experts shall be borne by respondent
No. 1. The evaluation shall inter alia indicate
whet her there was any justification to categorise
the appellant as Shape-Il after he had been
adj udged as Shape-l and as to whether the present
categorisation as Shape-l| permanent is justified.

We place on record that this shall not be treated as a
precedent . "

The Board sent its report dated March 8, 1988, after
exam ning the  appell ant between 22nd February, 1988 and 8th
March, 1988. It evol ved the follow ng procedure:

653

"(a) Each™ of the experts to exanmine the
pati ent, independently at |east tw ce.

(b) Each expert to mai nt ai n hi s own
observations:

(c) Daily observations reports of the patient
to be recorded by the Senior Resident Psychiatry.

(d) ‘Psychoneteric evaluation

(e) Perusal of old records of hospitalisation
by the three consultants, after the current
exam nati on.

(f) Mai nt enance of confidentiality of
observation by the experts, Sr. Resident and the
Psychol ogi st .

(g) Review of the unit reports after current
exam nati on.

(h) Joint review and report by the board on
7th and 8th March, after exanmning all the
materi al coll ected above".

In paragraph 5 of the Reports the Board observed.

"(a) During Septenmber 1977, when he was
recommended to be upgraded to nedical category S-I
Lt. Col. K D Qupta was a synptonatic as per the
nedi cal histories exanmined by the board. The old
nmedi cal records do not show any- evidence of a
psychiatric disorders between Septenber 1977, when
he was wupgraded to S-1 and the review board which
took place in Novenber 1978 foll ow ng which he was
recategorised to permanent S-11 as per the opinion
of that review board on the ground that a rel apse
could occur in future.

(b) The current A043/78 and DG Menorandum 97
(extract attached as appendics A & B,
precludes such an individual to be upgraded from
nedi cal category S-1l to S-1.

(c) The nat ur al hi story of af fective
psychosis (MOP) ICD 9, 1is strongly supported of
the fact that rel apse w thout

654
any precipitating cause and rem ssion w thout any
nedi cal intervention can take place."
We felt that certain elucidation was necessary and requested
the presence of the Chairman Professor Mhan in Court. Prof.
Mohan appeared in due course and with reference to what was
stated in paragraph 5(a), he stated:
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"W were of the view that there was no material in
t he Medi cal reports justifying t he
recategorisation to S 11 from S 1 apart from

appr ehensi ons of rel apse.”

In answer to a question posed by learned Additiona
Solicitor General, Dr. Mhan stated:

"During Septenber 1977, when he was recomen-

ded to be upgraded to nedical category S 1 Lt.

Colonel K.D. Cupta was a synptonatic as per the

medi cal histories examned by the board. W neant

that there was no record in the history of medica

papers to suggest that Lt. Col. Gupta was unwell.

Upon the suggestion of the Ilearned Additional Solicitor
General, Dr. Mhan was asked as to whether he was of the
view that the appellant was at the tine of the present
exam nation entitled to be categorised as S 1 and he
answer ed.

"I'f you take the  natural history of the
illness, it is difficult to say one way or the
ot her, because it is self linmting and phasic and
after the phase is over there is no residua
deficit left. The individual is as normal as
anybody el'se is. The period between attacks varies
fromone/individual to another fromnonths to year

The report and the statenment nade by Professor Mhan
make it clear that '‘there was no justification for the
appellant to be subjected to phychiatric test in 1978
foll owi ng which he was recategorised as S-11

We agree with the |l earned Additional Solicitor Genera
that the subject is technical and ordinarily should be |eft
to experts available in the Defence Department ‘and the
gui delines indicated by the Departmnent should be foll owed.
This Court has no intention to disturb the discipline of the
Def ence Department but on the basis of materia
655
avai |l abl e on the record which had been partly dealt with by
this Court on the wearlier occasion._ while disposing of the
wit petition, and what we have now found on the basis of
the report of examination by the Committee of Experts the
appel l ant has becone entitled to Ilimted relief. Though
there was no order reducing him fromthe rank of ~acting
Li eutenent Colonel to Major, he was treated to have been so
reduced. Then followed the frequent psychiatric exam nations
wi thout any real justification. These have constituted the
f oundat i on of t he appel l ant’ s grievance. Hi s
recategorisation as S-I1 in 1978, in these circunstances,
was without justification. He 1is, therefore, entitled to a
reconsi deration of his claim for pronotion on the basis of
hi s medi cal categorisation continuing as S-1.

In a petition dated 2nd April, 1988, the appel llant had
asked for certain directions and reliefs. The application is
confused one inasmuch as arguments, pleadings and prayers
have been junbled up. The appellant, inter alia, has asked
for entitlenents of pronotion in view of pronotions earned
by his batchmates. W do not think that would be a safe
gui de but we do hope and trust that the respondents shoul d
consider his case for pronmotion with an open mnd on the
basis of his continuity in shape-1. He has also indicated in
paragraph 8 of that petitionthat he is prepared to be
rel eased from service after his pronotional entilenment is
finalised and he is given his dues on such basis as may be
determ ned. The appellant has clai med conpensati on which we
see no basis to grant.
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The appeal 1is allowed in part and to the extent that
the appellant’s nedical category shall be taken as being
continued to be S I from 1977 and on that basis his
pronmotional entitlenent shal | be finalised by the

respondents within three nmonths hence. W nmake it clear that
it is open to the respondents to rel ease the appellant from
service after this has been done. This case may not be taken
as a precedent and we reiterate that this Court would like
the discipline of the Defence Departnment to be naintained by
itself in the interest of the nation Parties are directed to
bear their own costs.

G N Appeal partly all owed.
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