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ACT:

Contenmpt of Courts Act, 1971- Praying for initiation of
proceedi ngs for Contenpt of Suprenme Court - under section
15(1)(a) and (b) of-Read with rule 3(a), (b) and (c) suprene
Court Contenpt of Court Rules, 1975, in respect of a speech
delivered at a neeting of ~Bar Council, reported in
newspapers.

HEADNOTE

The respondent No. 1, Shri P. Shiv Shankar, M nister of
Law, Justice and Conpany Affairs at the relevant tine,
delivered a speech at a neeting of the Bar Council of
Hyderabad. The petitioner alleged that in that speech the
respondent No. 1 had nade statenents derogatory to the
dignity of the Supreme Court, attributing to -the Court
partiality towards affluent people and using extrenely
i ntemrperate and undignified | anguage, and that the speech
contai ned slander cast on this Court both in respect of the
Judges and the working of the Court. He stated that he had
approached the Attorney General for India and the Solicitor
CGeneral of India to give their consent for ~initiating
Cont enpt proceedi ngs. The Attorney General and the Solicitor
General having declined to deal with this prayer of the
petitioner, an application for initiation of Contenpt under
section 15(1)(a) and (b) of the Act read with Explanation
(1) and Rule 3(a), (b) and (c) of the contenpt of Supremne
Court Rules, 1975, was nmde, wherein Shri P. Shiv Shankar
the Attorney GCeneral, the Solicitor General were made
parties. The Court issued notice. In response, Shri P. Shiv
Shankar filed an affidavit, stating that he had delivered
the speech on the subject of accountability of the
Legi sl ature, Executive and the Judiciary and had nade
comments on the accountability of the three organs and the
theoretical inplications thereof, and that he had intended
no disrespect to any of the institutions or its
functionaries much less the Supreme Court. |t was further
stated that the Contenpt petition was not naintainable
wi t hout the consent of the Attorney Ceneral or the Solicitor
CGeneral. In the nmeantine, Shri R N Trivedi, Advocate, filed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 41

an application, <claimng right to be inpleaded as a party,
stating that the Attorney General and the Solicitor Genera
shoul d not have been made parties to the contenpt petition
and that the alleged non-exercise of the jurisdiction by the
At t orney- General and the Solicitor General had
548
not constituted contenpt within the nmeaning of section 2(c)
of the Act.

Declining to initiate the contenpt proceeding and
di smissing the petition and disposing of the application
filed by Shri RN Trivedi, the Court,
N

HELD: Per Sabyasachi Mikharji, J.:

Bef ore deciding the question whether this application
was mai ntai nabl e wi thout the consent of the Attorney Genera
or the Solicitor General, as contended by Dr. Chitale on
behal f of Shri Shiv Shankar, and the question whether the
Attorney General and the Solicitor General could be nmade
parties to the Contenpt application and whether their action
or inacti'onwas justiciable at all in any proceeding and, if
so, in what proceedings it-was necessary to decide the basic
guesti on whet her the speech made by Shri P. Shiv Shankar had
amounted to contenmpt of this Court, or in other words,
whet her the speech had the effect of bringing this Court
into disrepute. [562H, 563A- B]

Admi ni stration of justice and Judges are open to public
criticism and public scrutiny. Judges have their
accountability to ‘the society and their accountability nust
be judged by their conscience and oath of their office, that
is to defend and uphold the Constitution and. the |aws
wi thout fear and favour. This the Judges nmust do in the
light given to them to determine what is right. Any
criticismabout the judicial systemor the Judges which
hanpers the administration of justice or which erodes the
faith in the objective approach of Judges and brings
admi nistration of justice into ridicule nust be prevented.
The contenpt of Court proceedings arise out of that ‘attenpt.
Judgnents can be criticised, notives of the Judges need not
be attributed. It brings the administration of Justice into
deep disrepute. Faith in the adm nistration of justice is
one of the pillars through which denmpbcratic institution
functions and sustains. In the free market place of ideas,
criticismabout the judicial systemor Judges should be
wel coned, so long as such criticisns do not inpair or hanper
the administration of justice. This is how the courts should
approach the powers vested in them as judges to punish a
person for an alleged contenpt, be it by taking notice of
the matter suo notu or at the behest of the ' litigant or
| awyer. [563C F]

In this case, the Court had exami ned the entire speech
Shri P. Shiv Shankar had exam ned the class conposition of
the Suprene Court. His view was that the class conposition
of any instrument indi-

549

cated its predisposition, prejudices. This is inevitable.
The intuition nore subtle than nmajor prem se, on which the
decision will depend, is the pride and the prejudice of a
human i nstrument of a Judge through which objectively the
Judge seeks to adnminister justice according to law. So, in a
study of accountability, if class conposition of the people
manning the institution is analysed, there has to be
forewarning about certain inclination and it cannot be said
that an expression or view or propagation of that view
hanpers the dignity of the Courts or impairs the
admi ni stration of Justice. [565F-H, 566A]
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It has to be admitted frankly and fairly that there has
been erosion of faith in the dignity of the Court and in the
maj esty of law and that has been caused not so nuch by
scandal i sing remarks nade by politicians or mnisters but
the inability of the courts of lawto deliver quick and
substantial justice to the needy. It is a criticismwhich
judges and |awyers nust make about thenselves. W must turn
the search light inwards. At the same tine, the Court cannot
be oblivious of the attenpts made to decry or denigrate the
judicial process, if it is seriously done. This question was
examned in Rama Dayal Markarha v. State of Madhya Pradesh
[1978] 3 S.CR 497, where it was held that fair and
reasonable criticism of a judgnent which is a public
docunent or which is a public act of a Judge concerned with
admini stration of justice would not constitute contenpt. In
fact, such a fair and reasonable criticism nust be
encour aged because after all no one, nuch | ess Judges, can
claiminfallibility. Such a criticismmy fairly assert that
the judgnent -is incorrect or an  error has been conmtted
with regardto | aw or established facts. But when it is said
that the Judge had a  predisposition to convict or
deli berately took a turn in-discussion of evidence because
he had already made ~up his mnd to convict the accused or
has a wayward bend of mnd, is attributing notives, |ack of
di spassionate and obj ective approach and analysis and
prejudgi ng of issues, that would bring admnistration of
justice into ridicule. Such criticismsonetime interferes
with the administration of justice and that nust be judged
by the yardstick whether it brings the admnistration of
justice into ridicule or hanpers adm nistration of justice.
After all, it cannot be denied that pre-disposition or
subtl e prejudice or unconscious prejudice or what in Indian
| anguage is called "Sanskar" are inarticul ate major prem ses
i n decision naking process. That element in decision nmaking
process cannot be denied, it should be taken note of. [569B-
g

It has to be borne in mnd, as has been 'said by
Banjamin N. Cardozo in "The Nature of the Judicial Process"
that the judge as the
550
interpreter for the comunity of its sense of |aw and order
must supply om ssions, correct wuncertainties and harnonize
results with justice through a nethod of free decision
Courts are to "search for |ight anbng the social elenments of
every kind that are the living force behind the facts they
deal with". [569G H, 570A]

Though at places, intenmperate, the statement of the
M nister in this case cannot be said to anpbunt to
interference with the admnistration of justice and to
amount to contenpt of court. The Administration of justice
in this country stands on surer foundation. In the speech
it appears that Shri P. Shiv Shankar was making a study of
the attitude of this Court. It was stated that the Supreme
Court was composed of the element fromthe elite class.
Whether it is factually correct or not is another matter. In
public life, where the chanpions of the down trodden and the
politicians are nostly from the so-called elite class, if
the class conposition is analysed, it may reveal interesting
factor as to whether elite class is donmnant as the
chanpi ons’ of the oppressed or of the social |egislations
and the sanme is the position in the judiciary. But the
Mnister went on to say that because the Judges had their
"unconceal ed synpathy for the haves' they interpreted the
expression ’'conpensation’ in the manner they did. The
expression 'unconceal ed” was unfortunate. But this was al so
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an expression of opinion about an institutional pattern

Then, the Mnister went on to say that because of this the
word 'conpensation’ in Article 31 was interpreted contrary
tothe spirit and intendnment of the Constitution. The
Constitution had to be amended to renove this ’oligarchic’
approach of the Supreme Court with little or no help. The
inter-action of the decisions of this Court and the
constitutional anmendnents had been viewed by the Mnister in
his speech, but that was nothing new This by itself does
not affect the administration of justice. On the other hand,
such a study is perhaps inportant for the understandi ng of
the evolution of the constitutional devel opment. Criticisns
of judgnents is pernissible ina free society. [573C D,

575E-H, 576A-B, F]

There was one paragraph which appeared to be rather
intenperate, it read thus:

"Anti-social elenents ice. FERA violators, bride
burners and whole hordes of reactionaries have found their
heaven in the Supreme Court". [576F-QG

That', if true, is a criticismof the |aws. The Suprene
Court, as-it is bound to do, has inplenented the laws and in
i mpl ementing the laws it
551
is a tribute to  the  Suprene Court that it has not
di scrim nated between persons and persons. Crimnals are
entitled to be judged in accordance with law, If anti-socia
el enents and criminals have benefited by decisions of the
Supreme Court, the ‘fault rests wth the laws and the
| oopholes in the legislation. The Courts are not deterred by
such criticisms. [576G H]

Bearing in mnd the trend in the law of contenpt as
noti ced before, as well as in some of the decisions noticed
by Krishna Iyer, J. in the case of Re: S. Mul gaokar, [1978]
3 S CR 162, the speech of the Mnister read in its proper
perspective, did not bring ‘the admnistration of | justice
into disrepute or inpair admnistration of justice. In some
portions of the speech, the |anguage used could have been
avoided by the Mnister. The Mnister perhaps could have
achi eved his purpose by meking his |anguage mld but his
facts deadly. Wth these observations, it must be held that
there was no inmnent danger of interference with the
adm ni stration of justice, nor of bringing admnistration of
justice into disrepute. In that view, it nmust be held that
the Mnister was not guilty of contenmpt of Court. [577A-C]

Anot her question of law of some inportance had arisen
inthis matter. Under the Act, in case of crimnal contenpt
other than a contenpt referred to in section 14 which was
not this case, nanely a contenpt of this Court or a High
Court, this Court or the High Court may take action either
onits own notion or on a notion nmade by the Advocate-
General, which in relation to this Court neans the Attorney
General or the Solicitor-Ceneral or any other person with
the consent of the Attorney-General in terms of section 15
of the Act. Cognizance for crimnal contenpt could be taken
by the Court by three nethods, namely on its own notion, or
on the notion of the Attorney-Ceneral or the Solicitor-
General, or on the notion of any other person wth the
consent of the Attorney General. The only course open to a
citizen for initiating proceedings for contenpt is to nove
for consent of the Attorney General or the Solicitor
General. The question is, does it cast a duty upon the
Attorney General or the Solicitor General to consent to
application for grant of such consent and whether the
granting or non-granting of such consent is justiciable by
the Court and if so whether the question of non-granting can
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be brought up in a rolled application noved by a person to
bring it to the notice of the Court to take action suo notu
and at the sane time to consider whether in the sane
proceedi ngs the action of the Attorney General or the
Solicitor General in granting or not granting consent can be
chal | enged or it rmust be al ways by an independent
proceedi ng. The consent certainly is linked up with

552

contenpt proceedings. 1In this case, the Mnister had taken
the plea that consideration of this case could not be taken
up because there was no consent of the law officers. Did it
or did it not tend to .interfere with the due course of
judicial proceedings in terns of clause (ii) of section 3(c)
of the Act? The Attorney General and the Solicitor General
in respect of this ~Court, occupy positions of great
i mportance and relevance. The Attorney CGeneral is a friend,
phi | osopher, and guide of the Court (Article 76 of the
Consti tution). Yet, the Act, vests him with certain
di scretions. Al statutory discretions are justiciable in a
soci ety governed by the rule of law. This Court is the
finder and interpreter of ~ lawin cases of this nature with
the assistance of Attorney General, and, in his absence or
inability, the Solicitor CGeneral. [577CH, 578A-C]

The petitioner in this case had approached the Attorney
General and the Solicitor General to look into the matter
and accord sanction. The conduct of the respondents Nos. 2
and 3 according to the petitioner, ~ampunted to refusal to
exercise jurisdiction vested in themby |aw, and, therefore,
they were inpleaded as partiesin the present proceedings
(as necessary and/or proper -parties) in order that they
m ght get an opportunity to justify the stand they had taken
inthe matter flowing fr m their refusal to exercise
jurisdiction. [580E-QG

The question is whether there is a duty cast upon the
Attorney General or the Solicitor CGeneral to consider the
guestion of granting consent in ternms of «clause (b) of
section 15(1) of the Act, and if in fact such consent i's not
granted, that question can be considered by the Court. It
was not a question of naking the Attorney GCeneral or the
Solicitor General a party to a contenpt proceeding in the
sense that they were liable for contenpt, but if the hearing
of the contenpt proceedings is better proceeded wth by
obtaining the consent of the Attorney General or the
Solicitor General and the question of justiciability  of
giving the consent is inter-linked on the anal ogy of order
I, Rule | of the Code of GCvil Procedure, which has
application to a civil proceeding and not to a crimna
proceeding, it is permssible to go into this question. In
the case of Conscientious Goup v. Mhamed  Yunus and
others, [1987] 3 S.C.C. 89, this Court went into the reasons
given by the Solicitor General declining consent; -and held
on exam nation that such consent was properly refused. This
is a conplete answer to the contention that in a contenpt
petition the grounds for either giving consent or not giving
consent or for not considering the application for consent
are justiciable and that question cannot be gone into in
that proceeding though it must be enphasised in that
proceeding that 11 the Solicitor General was not mnade a
party to the proceeding. In his
553
Lordship’s opinion, it will be nore appropriate for an
officer of the Court whose action is being investigated to
be made a party in the proceedings, otherwise it would be
violative of the rule of audi alterampartem Discretion
vested in the law officers of this Court to be used for a
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public purpose in a society governed by rule of law is
justiciable. It would be nore appropriate that it should be
gone into wupon notice to the law officer concerned. It is a
case where appropriate ground for refusal to act can be
| ooked into by the Court. It cannot be said that the refusa
to grant consent decides no right and it is not revi ewable.
Refusal to give consent closes one channel of initiation of
contenpt out of the three different channels, nanely, (1)
the Court taking cognizance on its own motion; (2) on the
notion by the Attorney General or the Solicitor CGeneral; and
(3) by any other person with the consent in witing of the
Attorney General or the Solicitor General. 1In this case,
apparently the Attorney General and the Solicitor Cenera
had not noved on their own. The petitioner could not nove in
accordance with |law without the consent of the Attorney
CGeneral and the Solicitor CGeneral, though he has a right to
nove and the third is the Court taking notice suo notu. But
irrespective of “that there was the right granted to the
citizen of the country to nove a notion with the consent.
I ndubi t abl y,” cogni zance coul d be taken suo nmotu by the Court
but the menbers of the public have also the right to nove
the Court. That right of bringing to the notice of the Court
i s dependent upon consent being given either by the Attorney
General or the Solicitor Ceneral, and if that consent is
wi thhel d wi thout reasons or w thout consideration of that
right granted to any other person wunder section 15 of the
Act, that could be investigated in ~an application nade to
the Court. [581B-H; 582A-C, 584C- D

VWere an appeal  comes to this Court, which is a
judicial decision, the judges who rendered the decision are
not necessary parties. Thereis no |lis between-a suitor and
a judge in a judicial adjudication. But the position is
entirely different where there is a suitor claining the
exercise of a statutory right in his favour which he alleges
is hampered by an official act~ of a named official in the
Act. In respect of justiciability of that act  of the
official thereis alis and if that lis is inter-linked with
the proceeding for contenpt, there.is warrant for nmaking him
party in that proceeding though the prayers and the notice
nmust be issued differently. The statute gives a right to a
suitor to nove the Court in one of the contingencies for
contenmpt or bring to the notice of the Court the contenpt
with the advice and assistance of the Attorney General or
the Solicitor General. If such right 1is not considered on
relevant materials, then, that action is justiciable in the
appropriate proceeding for contenmpt. [585C @G
554

Havi ng considered the peculiar facts and circunstances
of this A case and the allegations of bias nade against the
Attorney general and the Solicitor General, it appeared that
the Attorney General and the Solicitor GCeneral @ acted
properly in declining to deal with the matter and the Court
could deal with the matter on attention being drawn to this
Court. In that view of the matter, the petition fail ed and
the application of Shri Trivedi was accordingly di sposed of.
[ 588D E]

Per S. Ranganat han, J. (Concurring)

The i mpugned comrents were nade by the respondent No. 1
inthe course of his key note address at a seminar on
"Accountability of the Legislature, Executive and Judiciary
under the Constitution of India’. The speech, and, in
particul ar, sone 'sevoury’ passages therefrom were
hi ghli ghted in the Press. The speech had been nade before an
audi ence conprising essentially lawers, Jurists and Judges.
It represented primarily an exercise by the speaker to
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eval uate the roles of the executive, |legislature and
judiciary in the country since its independence and to put
forward the theory that, like the executive and the

| egislature, the judiciary nust also be accountable to the
peopl e. [588F-H, 589A]

The petitioner contended that certain passages in the
speech seened to attribute a sub-conscious partiality, bias
or predeliction in the Judges in disposing of various
matters before themand that those comments fell within the
scope of the decision of this Court in the case of EM
Sankar an Nanmboodripad v. T. Narayanan Nanbiar, [1970] 2 SCC
325. [589A- B]

It was true, as pointed out by Sabyasachi Mukharji, J.
that there were passages in the speech which torn out of
context might be liableto be msunderstood, but reading the
speech as a whol e and bearing in nmnd the select audience to
which it was addressed, his Lordship agreed with Sabyasach
Mukharji, J., that no contenpt had been committed. The
affidavit 'of the respondent No. 1 should be accepted at its
face value that the speech was only a theoretica
di ssertation and that he “intended no disrespect to this
Court or its functioning. [589D E]

The second aspect of ~the case on which arguments were
addressed before the Court, related to the procedure to be
followed in such matters. This aspect rai sed sone inportant
i ssues. [589E-F]

The crim nal m scel | aneous petition- filed by the
petitioner purported to be only "information" u/s 15 (1)(a)
and (b) of the
555
Contenmpt of Courts Act, 1971 ('the Act’). The petitioner
stated that he cane to know froma report in the newspaper
that the respondent No. 1, in the course of his speech, had
made certain statenents which randered him liable to be
proceeded agai nst for contenpt of court, and, appendi ng what
was stated to be a full text of the said speech published in
the "Newstine", prayed for initiation of contenpt of court
proceedi ngs suo nmotu under s. 15(1) of the Contenpt of
Courts Act, 1971, read with rule 3(a) of the Supreme Court
(Contenmpt of Court) Rules, 1975. Though the respondent No. 1
only, according to the petitioner, was to be charged with
contenpt, the petitioner had added three nore respondents to
the crimnal mscellaneous petition, nanely, the Attorney
CGeneral for India (by nane), the Solicitor General of |ndia
(by namre) and Sri  Ranji Rao, Editor of ~"Newstine". The
petition raised certain questions of general inportance for
consideration to evolve a proper procedure for future
gui dance in these matters. [589F-H, 590A- B]

The petitioner sought to charge respondent. No. 1 ' wth
"Crimnal Contenpt"” under Section 15 of the Contenpt of
Courts Act, 1971.

A conjoint perusal of the Act and the rules of the
Supreme Court to regulate proceedings for Contenpt of
Supreme Court nmakes it <clear that so far as this Court is
concerned, action for contenpt may be taken by the Court on
its own notion or on the notion of the Attorney General (or
the Solicitor GCeneral) or of any other person wth his
consent in witing. There is no difficulty where the Court
or the Attorney General chooses to nobve in the matter. Wen
a private person desires that such action should be taken
he may place the information in his possession before the
Court, requesting the Court to take action; or he may place
the information before the Attorney General requesting him
to take action; or he nmay place the information before the
Attorney General requesting him to permt himto nove the
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Court. In this case, the petitioner alleged that he had
failed in the letter two courses, and he had noved this
"petition’ praying that this Court should take suo notu
action. On this 'petition’, no proceedings could comrence
until and unless the Court considered the information before
it and decided to initiate proceedi ngs. [592F-H, 593A-B

The form of a crimnal mscellaneous petition styling
the informant as the petitioner and certain persons as
respondents is inappropriate for nerely |odging the rel evant
i nformati on before the Court under rule 3(a) of the Suprene
Court (Contenpt of Court) Rules. The proper title of such a
proceedi ng should be "In re .. (the alleged contenpt)”. The
direction given by the Delhi H gh Court in
556
Ani | Kumar Cupta v. K- Subba Rao, ILR 1974 Delhi 1 that "
........ if any information is |odged even in the formof a
petition inviting ~this Court +to take action u/s 15 of the
Contenpt of Courts Act or Article 212 of the Constitution
where the informant is not one of the persons naned in
section 15 “of the said Act, it should not be styled as a
petition and should not be placed before the judicial side.
Such a petition should be placed before the Chief Justice
for orders mchanbers and the Chief Justice nay decide
either by hinmself or in consultation with the other judges
of the Court whether to take any cognizance of the
information ........ " sets out the proper procedure in such
cases and mmy be  adopted in future as a practice direction
or as arule, by this Court and the H gh Court. However,
this petition having been filed and simlar petitions having
been perhaps entertained earlier in several courts, his
Lordship did not suggest that this petition should be
di sm ssed on this ground. [593C-H, 594A-B]

In this case, apart fromfiling his information in the
formof a petition, the petitioner had added as respondents
to the petition not only the —alleged contemmer but three
nore persons i.e. the Attorney CGeneral, the Solicitor
General and Shri Ranpji Rao, Editor of "Newstinme". The
Attorney General and Solicitor ‘CGeneral were stated to be
i npl eaded in order that they nmight get an opportunity to
justify their stand in refusing to exerci se their
jurisdiction to grant consent to himto enable himto filea
petition under section 15(1) read with rule 3(c), and the
fourth respondent was only a possible witness, stated to be
i npl eaded only to prove the authenticity of the speech
reported in the "Newstime" in the event of a disclainmer of
the respondent No. 1. This could not be done. This petition
as filed, was for initiating proceeding for contenmpt only
agai nst respondent No. 1. If the petitioner had any cause of
action against the other persons, such persons were neither
necessary nor even proper parties to this petition, because
such cause of action was of a purely civil nature. At best,
the petitioner could say that he was entitled to a wit of
mandanus directing the Attorney GCeneral and Solicitor
CGeneral to discharge their statutory obligation or a wit of
certiorari to guash their decision in case they had
unreasonably withheld their <consent to the petitioner’s
filing a petition. This remedy was to be  sought
i ndependently against these persons by a separate wit
petition. He could not seek relief against the Attorney
CGeneral and the Solicitor General by a petition mxing up
his crimnal charge against respondent No. 1 and his civi
gri evance against the Attorney General and the Solicitor
CGeneral. He could not get over the objection to the
mai ntainability of a petition, i.e. want of cousent of the
Attorney General or the Solicitor CGeneral, nerely by the
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devi ce of addi ng them as respondents
557

to the petition; no relief was sought against the Attorney
or the Solicitor A CGeneral. This petition, if treated as one
under rule 3(c) was not maintainable for want of consent by
the Attorney Ceneral and the Solicitor CGeneral and had to be
di sm ssed as such. The inclusion of respondents 2 to 4 as
respondents to the petition was totally unjustified, and if
the petition was to be taken as merely laying of information
under rule 3(a), the nanmes of respondents 2 to 4 nust be
struck off fromthe array of parties. Hs Lordship directed
accordingly. Notice of the petition should not have been
issued in the form it was issued, to the Attorney Genera
and the Solicitor General since there was no allegation of
contenpt and no relief had been sought against them [594B-

H, 595A-D

The petitioner had submtted that the Attorney Genera
and the Solicitor ~Ceneral had acted unreasonably in
declining to act inthis case. In addition to nerely placing
t he i nflormati on with him bef ore t he At t or ney

General / Solicitor General ~and seeking their consent to his
filing a petition before the Court, he had witten a letter

containing a lot of irrelevant matter, whereby while
purporting to seek the -consent of the Attorney GCenera
Solicitor General, he had sinmultaneously expressed his |ack

of confidence in their judgnment and ability to discharge
their duties objectively and inmpartially. In-this situation

the Attorney General / Solicitor General decided not to
exercise their statutory powers at all one way or the other.
the Attorney General/Solicitor General acted rightly and in
the best traditions of —their office by declining to dea

with the petitioner’'s request. The petitioner ‘had cast
aspersions against both the l|aw officers,” doubting their
ability to act objectively and this ~stultified by his
conduct this course indicated by the Statute. [598G H '599A-
C F]

As to the question whether, in a case where neither the
Attorney General nor the Solicitor General was in a position
to consider a request under section 15(1)(c), the petitioner
could seek the consent of sone other |aw officers, as the
Addi tional Solicitor General, it was not open to himto seek
such consent, as under section 15, the witten consent of
only those officers as have been specifically authorised by
the section would be taken note of for entertaining a
petition under the section. [599G H, 600A- B]

Sunmi ng up the concl usi on-

(a) This petition, if treated as and filed under
section 15(1) read with rule 3(a) was not in proper form
and if treated as one filed under rules 3(b) and 3(c), was
not maintainable as it was not filed by the
558
Attorney General/Solicitor General or any other person wth
hi s consent; [600C]

(b) In either event, the petitioner should not  have
added to the petition respondents other than the person
alleged to be guilty of Contempt of Court, and their nanmes
shoul d be deleted fromthe array of the Parties; [600D

(c) In case the Attorney GCeneral/Solicitor GCenera
refuse consent or decline to act, their decision is not
judicially reviewable and a petitioner’s renmedy is to
approach the Court for action under rule 3(a); [600E]

(d) In this case, the Attorney GCeneral/Solicitor
CGeneral acted properly in declining to deal wth the
petitioner’s application either way, and [600F]

(e) This petition was nothing nore than information
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under rule 3(a) on which this Court mght or mght not take
suo notu action and there was no need to initiate proceeding
agai nst the respondent No. | for Contenpt of Court. [600F-Q
Anbard v. Attorney CGeneral for Trinidad and Tobago,
[1936] A.C. 322, 325; E.M Sankaran Nanboodiripad v. T.
Nar ayanan Nambiar, [1971] 1 SCR 697-(1970) 2 SCC 325; Joseph
Loohner v. People of the State of New York, 49 Lawers’
Edition 195-198 U. S. 1904; Re: Shri S. Ml gaokar, [1978] SCR
162; New York Times Conpany v. L.B. Sullivan, 376 U S. 254;
Regi na v. Conmi ssioner of Police of the Metropolis, Ex Parte
Bl ackburn, [1968] 2 WL.R 1204; Special Reference No. | of
1964, [1965] 1 S.C R 413; Shri Baradakanta M shra v. The
Registrar of Oissa High Court and another, [1974] 1 SCC
374; Ram Dayal Markarha v. State of Madhya Pradesh, [1978] 3
SCR 497; Conscientious Goup v. Mhanmmed Yunus and ot hers,
[1987] 3 SCC 89 J.T. 1987 (2) 377; National Anthem case,
[1986] 3 SCC 615; Vassiliades v. Vassiliades and others, AR
1945 P.C. 38; S'K  Sarkar v. V.C. Msra, [1981] 2 SCR 331
C. K. Daphtary - and others v. OP. Gupta, and another, [1971]
Suppl. S.C.R 76; G N Verma v. Hargovi nd Dayal and others,
AR 1975 Al |l ahabad 52; B: K _Kar v. The Chief Justice and
hi s Compani on Judges of the Orissa Hi gh Court and others,
[1962] 1 SCR 319; Attorney General v. lyimes Newspapers
Ltd., [1973] 3 All. E.R 54; Indian Express Newspapers
(Bonbay) Pvt. Ltd/ and others etc. v. Union of |India &
others, [1985] 1 SCC 641; Gouriet and others v. HM
Attorney General, | [1978] Appeal Cases 435; Gouriet v. Union
of Post office Wrkers, [1978] Appeal cases 435;
559
Gouriet v. Union of Post offices W rkers & Os., [1977] 1
QB. 729 to 752; Rajagopal v. Mirtza Mitjahdi,  [1974] 1
Andhra Law Tinmes 170; N. Venkat aramanappa v. D. K. Naikar
A l.R 1978 Karnataka 57; Anil Kumar CGupta v. K Subba Rao,
ILR 1974 Delhi 1 and AG v. Tines Newspapers, [1974] AC
277, referred to.

JUDGVENT:

CRIM NAL ORIG NAL JURI SDI CTI ON: Criminal- M scel | aneous
Petition No. 260 OF 1988.

Under Section 15(1)(a) and (b) of the Contenpt  of
Courts Act,1971 read with its explanation (1) and Rule
(3)(a), (b) and (c) of Contenpt of Suprene Court Rules,
1965.

Randhir Jain for the Petitioner

B. Datta, Additional Solicitor GCeneral, Dr. Y.S
Chitale, A K Gnguli, N Nettar, GS. Narayan, Copa
Subramani an, Mukul Mudgal, P.H Parekh, Sanjay Bharthari and
R K. Joshi for the Respondents.

The foll owi ng Judgnents of the Court were delivered:

SABYASACHI MUKHARJI, J. By an order dated 15th March
1988 we declined in this matter to initiate contenpt
proceedi ngs under section 15(1) (a) and (b) of the Contenpt
of Courts Act, 1971 (hereinafter called "the Act’) read with
rule 3(a), (b) and (c) of the Suprenme Court Contenpt of
Court Rules, 1975. W also on that date disposed of the
application for intervention filed by Shri RN Trivedi. W
stated that we will indicate our reasons by a separate
judgrment. We do so herein

Shri P. Shiv Shankar who at the relevant tinme was the
Hon'ble Mnister for Law, Justice and Conpany Affairs
delivered a speech before a neeting of the Bar Council of
Hyderabad on 28th Novenber, 1987. Shri P.N. Duda, who is an
advocate practising in the Supreme Court, has drawn our
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attention to that speech. According to him by that speech
respondent No. 1, Shri P. Shiv Shankar has nmde statenents
agai nst the Supreme Court which are derogatory to the
dignity of this Court, attributing this Court with
partiality towards economically affluent sections of the
peopl e and has used | anguage which is extrenely intenperate,
undi gni fi ed, and unbecom ng of a person of his stature and
position It was stated that Shri P. Shiv Shankar fornmerly
held the office of a Judge of the H gh Court before he
resigned and took to politics.
560
We have read the entire speech. It is not necessary to
set out the A entire speech. The relevant portions of the
sai d speech for the present purpose are as foll ows:
"(a) The Suprene Court conposed of the el enent
from the elite «class had their wunconceal ed
synmpathy for the haves i.e. the Zami ndars. As a
result, they interpreted the word ’conpensation
in Article 31 contrary to the spirit and the
intendment of the Constitution and ruled the
conpensation nmust represent the price which a
willing seller is  prepared to accept from a
willing buyer The entire programme of Zam ndar
abolition suffered a setback. The Constitution had
to be anmended by the 1st, 14th and 17th Amendnents
to renove this oligarchic approach of the Suprene
Court with little or no help. Utimtely, this
rigid reactionary and ~traditional outlook of
property, led to the ~abolition of ' property as a
fundanental right."
He inter alia further observed:
"(b) Holnmes Alexander in his colum entitled 9
Men of Terror Squad’ nede a frontal attack on the
functions of the U S. Suprene Court. It nakes an
i nteresting reading:
"Now can you tell what that black-robed elite
are going to do next. Spring nore crimnals,
abolish nore protections. Throw down nore
ultras. Rewite nore |laws. Chew nore cl auses
out of the Constitution. May be, as a former
Vi ce- Presi dent once said, the Anerican people
are too dunmb to wunderstand, but | woul d bet
that the outcropping of evidence at the top
in testinony before the US Senate says
sonet hing about the swelling concern anong
the peopl e thensel ves.’
Should we not ask how true Hol mes Al exander
was in the Indian context."
The M nister further stated:
"(c) Twenty vyears of valuable tinme was lost in
this confrontation presented by the Judiciary in
i ntroducing and i mpl enenti ng basi c agrari an
reforns for removal of poverty
561
what is the ultimte result. Meanwhile even-the
political will seens to have given way and the
resultant effect is the inproper and ineffective
i mpl ementation of the land reform laws by the
Executive and the Judiciary supplinmenting and
conpl erenti ng each other."
It was further stated by him
"(d) The Mahar aj as and t he Raj as wer e
anachroni stic in independent |India. They had to be
renoved and yet the conservative element in the
ruling party gave them privy purses. Wen the
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privy purses were abolished, the Suprenme Court,
contrary to the whole national upsurge, held in
favour of the Maharajas".

"(e) Madhadhipatis |ike Keshavananda and Zam ndars
i ke Gol aknath evoked a synpathetic cord nowhere
in the whole country except the Suprenme Court of
India. And the bank nagnates, the representatives
of the elitist culture of this country, ably
supported by industrialists, the beneficiaries of
i ndependence, got hi gher conpensation by the
intervention of the Supreme Court in Cooper’s
case. Antisocial elements i.e. FERA violators,
bride burners ‘and a whole horde of reactionaries
have found their heaven in the Suprene Court."

Shri P.N. Duda brought = the newspaper version of the
sai d speech to our notice. He further stated that the said
speech contains slander which was cast on this Court, both
in respect of the Judges and its working. It was alleged
that Shri ~ P. “Shiv ~Shankar has’ done this to nmalign this
Court. Shri- Duda further stated that he read the speech in
the News Tinmes and he had approached the |earned Attorney
General of India and the |earned Solicitor General of India
to give their consent for initiating contenpt proceedings.
In those circunstances, the petitioner clainmed that he al so
made the Editor and Publisher of the newspaper-News Tinmes as
one of the respondents. The | earned Attorney General and the
| earned Solicitor | General have declined to deal with this
prayer of the petitioner for the reasons stated in the
letter which is an annexure to this petition. We shall refer
to that part of the letter later. In those circunstances an
application for initiation of contenpt entitled "Information
under Section 15(1)(a) and (b) of the Act read wth
Expl anation (19 and Rule 3(a), (b) —and (c) of Contenpt of
Supreme Court Rules, 1975" in the matter of said Shri
562
P.N. Duda was nmade wherein Shri P. Shiv Shankar, the |earned
A Attorney General, the learned Solicitor General and the
Editor of News Tines were nade parties. The application
havi ng been noved before this Court on 10th February, 1988
we directed issue of notice returnable on 15th March, 1988
to the respondents, nanmely, Shri P. Shiv Shankar, Shri K
Parasaran, Shri M lon Banerji and Shri Ranji Rao, Editor,
News Tines confined only to the question to consider whether
action, if any, need be taken on the said petition of the
petitioner. W requested the First Additional Solicitor
General, Shri B. Datta to appear as Am cus Curiae to assist
the Court. On 11th February, 1988 Shri Duda nentioned the
matter and this Court «clarified that the respondents need
not appear in the first instance in person. In the neantine,
pursuant to the notice Shri P. Shiv Shankar has filed an
affidavit on 8th March, 1988 in which he has stated that he
had delivered a speech on the Silver Jubilee Cel ebration of
the Bar Council of Andhra Pradesh at Hyderabad where the
audi ence consisted of Judges and |awers. On that occasion
he had nmade a speech on the subject of accountability of the
Legi sl ature, the Executive and the Judiciary. He further
stated that during the speech, he mde coments on the
accountability of the three or gans and theoretica
inmplications thereof. The Mnister has further reiterated
with utnmost enphasis at his conmand that he intended no
di srespect to any of the institutions or its functionaries
much less this Hon’ble Court. He further stated that he has
high regard for this Hon ble Court. He further stated that
the contenpt petition is not naintainable in [ aw wi thout the
consent of the Attorney CGeneral or the Solicitor General and
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it was liable to be dismissed. In the Meantine an
application has been filed by Shri R N Trivedi who is an
advocate of 25 years’ standing at the Bar in which he has
clained the right to be inpleaded as a party. He has stated
inthe petitionthat the learned Attorney General and the
Solicitor General should not have been nade parties to the
contenpt petition and t he al | eged non- exer ci se of
jurisdiction by the Attorney General and the Solicitor
General did not constitute contenpt within the nmeaning of
section 2(c) of the Act. The renedy, if any, in respect of
the all eged non-exercise of jurisdiction and power would lie
somewhere el se, according to Shri Trivedi. Shri B. Datta at
our request appeared ‘as Am cus Curiae and nade his
subm ssions. W express our gratitude to him

Before deciding the question whether this application
was mai nt ai nabl e wi t hout the consent of the Attorney Genera
or the Solicitor General as contended by Dr. Chitale on
behal f .of © Shri ~Shiv ~Shanker and the question whether the
Attorney General and the Solicitor
563
CGeneral could be made parties to the contenpt application
and whether their action or inaction was justiciable at al
in any proceeding and if so in what proceedings, it is
necessary to decide the  basic question  whether the speech
made by Shri P. Shiv-Shankar and published throughout the
length and breadth of the country amunted to contenpt of
this Court, or in other words, whether the speech has the
effect of bringing this Court into disrepute.

"Justice is not a cloistered virtue. she nmust be
allowed to suffer the scrutinyand respectful, even though
out spoken, comments of ordinary nen." - said Lord Atkin in
Anbard v. Attorney-GCGeneral for Trinidad and Tobago, [1936]
A.C. 322 at 335. Admnistration of justice and Judges are
open to public criticism and public scrutiny. Judges have
their accountability to the society and their accountability
nmust be judged by their conscience and oath of their office,
that is, to defend and uphold the Constitution and the | aws
wi thout fear and favour. This the Judges nmust do in the
light given to themto determine what is right. And again as
has been said in the famus speech of Abraham Lincoln in
1865 "Wth malice towards none, with charity for all, we
must strive to do the right, in the Iight given to us to
determne that right." Any criticism about the judicia
systemor the Judges which hanmpers the admnistration of
justice or which erodes the faith in the objective approach
of Judges and brings adnministration of justice into ridicule
must be prevented. The Contenpt of Court proceedi ngs arise
out of that attenpt. Judgnent can be criticised; the notives
of the Judges need not be attributed, it brings the
adm nistration of justice into deep disrepute. Faith in the
administration of justice is one of the pillars- through
whi ch denpcratic institution functions and sustains. In the
free market place of ideas criticisns about the judicia
systemor Judges should be welcomed, so long as such
criticisnmse do not inpair or hanmper the adm nistration  of
justice. This is how Courts should approach the powers
vested in themas Judges to punish a person for an all eged
contenpt, be it by taking notice of the matter suo notu or
at the behest of the litigant or a | awer.

In EEM Sankaran Nanboodiripad v. T. Narayanan Nanbi ar,
[1971] | S.C R 697, this Court had to deal wth this
jurisdiction in respect of M. Nanmboodiripad who at the
relevant time was the Chief Mnister of Kerala. He had held
a press conference in Novenber, 1976 and nmmde various
critical remarks relating to the judiciary which inter alia
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was described by him as "an instrunent of oppression" and
the Judges as "domi nated by class hatred, class prejudices",
"instinctively" favouring the rich against the poor. He also
stated that as part of

564

the ruling classes the judiciary "works against workers,
peasants and A other sections of the working classes" and
“"the law and the systemof judiciary essentially served the
exploiting classes" (enphasis supplied) It was found that
these remarks were reported in the newspapers and thereafter
proceedi ngs commenced in the H gh Court of Kerala. The
appel  ant Shri  Nanmboodiri pad was called upon to show cause
why he should not be commtted for contenpt. In his
affidavit the appel l ant ~stated that the reports were
"substantially correct", though inconplete in sone respects.
The appellant further claimed that his observations did no
nore than give expression to the Marxist Phil osophy and what
was contained in the  programre of the Comrunist Party of
India. By a mmjority judgnent —of the Hgh Court the
appel | ant. was convicted for contenpt of court and fined Rs.
1000 or sinple inmprisonment for one nonth. He noved this
Court by an appeal. He contended that the |aw of contenpt
must be read w thout  encroaching upon the guarantee of
freedom of speech and expression under Article 19(1)(a) of
the Constitution and that the intention of the appellant in
making his remarks ~at the press conference should be
examned in the light of his political views which he was at
liberty to put before the people. He sought to justify the
remarks as an exposition of his ideology which he clained
was based on the teachigs of Marx and Engels and on this
ground clainmed protection of the first clause of Article
19(1) of the Constitution. The conviction of the appellant
was upheld by this Court. It was observed by Hidayatull ah

C.J speaking for the Court that -the [aw punishes not only
acts which do not in fact ‘interferewith the courts and
adm ni stration of justice but. also those which have that
tendency, that is to say, are likely to produce a particul ar
result. Judged fromthe angle of courts and administration
of justice, there was no doubt that the appellant was guilty
of contenpt of court. The Chief Justice observed whether the
appel | ant m sunderstood the teachings of Marx and Engel s or
deliberately distorted themwas not to rmush purpose. ~ The
likely effect of his words nust be seen and they clearly had
the effect of lowering the prestige of judges and courts in
the eyes of the people. (enphasis supplied) That he did not
intend any such result may be a matter for consideration in
the sentence to be imposed on himbut coul d not serve as a
justification. This Court further held that the appell ant
had m sguided hinmself about the true teachings of ~ Marx,
Engl es and Lenin. According to the Chief Justice he had
m sunderstood the attack by themon State and the |laws as
involving an attack on the Judiciary. No doubt the courts,
whi | e uphol ding the laws and enforcing them do give support
to the State but they do not do so out of any inpure
notives. To charge the Judiciary as an instrunent  of
oppression, the Judges as guided and donminated by class
hatred, class

565

interests and class prejudices, instinctively favouring the
rich against the poor is to draw a very distorted and poor
picture of the Judiciary. It A was clear that the appellant
bore an attack upon judges which was calculated to raise in
the minds of the people a general dissatisfaction with and
distrust of all judicial decisions. According to the Chief
Justice it weakened the authority of law and law courts
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(enphasis supplied). It was further held that while the
spirit underlying Article 19(1)(a), nust have due play, the
Court could not overlook the provisions of the second cl ause
of that Article. Its provisions are to be read with Articles
129 and 215 which specially confer on this Court and the
H gh Courts the power to punish for contenpt of thensel ves.
Al though Article 19(1)(a) guaranteed conplete freedom of
speech and expression, it also nade an exception in respect
of contenmpt of court. Wiile the right is essential to a free
society, the Constitution had itself inposed restrictions in
relation to contenpt of court and it could not therefore be
said that the right abolished the |aw of contenpt or that
attack upon judges and courts woul d be condoned. W are not
concerned here whether the appellant in that case properly
under st ood the comuni st manifesto or the views of the Mrx,
Engl es and Lenin. Wile respectfully accepting the ratio and
the observations of the |earned Chief Justice nmade in that
deci si on we nust- recogni se that times and clinme have changed
in the |l ast two decades. There have been trenendous erosions
of many values. I'n this connection it is interesting to note
that little over sixty years ~-ago,  on 1st Mrch, 1928,
Justice Holmes wote to Prof. Harold Laski " . . .You amaze
me by saying, if | understand you, that criticismof an
opi nion or judgnment after it has been rendered, may nake a
man liable for contenpt. | thought that notion was left for
some of our middle western states. | nust try to get the
book and the decision .. " (Holnes-Laski Letters Vol. |
1916- 1925 Page 1032).
In the instant case we have exam ned the entire speech

In the speech Shri P. Shiv ~Shankar has exam ned the cl ass
conposition of the Suprene Court. H's viewwas ‘that the
class conposition of any instrunent -indicates its pre-
di sposition, its prejudices. This is inevitable. Justice
Hol mes in his dissenting opinion in Joseph Lochner v, People
of the State of New York, 49 Lawyers” Edition 195-198 U. S
1904 had observed "General  propositions do not decide
concrete cases. The decision wll depend on a judgnment or
intuition nore subtle than any articulate nmjor premse."
That intuition nore subtle than major prenise i's the pride
and the prejudice of a human instrument of a Judge through
whi ch objectively the Judge seeks to administer justice

according to law. So, t her ef or e, in a study of
accountability if class
566

conposition of the people nmanning the institution is
anal ysed we forewarn ourselves of certain inclination it
cannot be said that an expression or view or propagation of
that view hanpers the dignity of the Courts or inpairs the
adm ni stration of justice.

The question of contenpt of court by newspaper article
criticising the Judges of the Court cane up for
consideration in the case of Re: Shri S. Ml gaokar, [1978] 3
S.CR 162. 1In order to appreciate the controversy in this
case it has to be stated that the issue dated 13th Decenber,
1977, of the Indian Express published a news itemthat the
Hi gh Courts had reacted very strongly to the suggestion of
i ntroducing a code of judicial ethics and propriety and that
"so adverse has been the criticism that the Supreme Court
Judges, some of whom had prepared the draft code, have
disowned it". Inits issue dated Decenber 21, 1977 an
article entitled "behaving |like a Judge" was published which
inter alia stated that the Suprene Court of India was
"packed" by Ms. Indira Gandhi "with pliant and subnmi ssive
judges except for a few'. It was further stated that the
suggestion that a code of ethics should be formulated by
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Judges thensel ves was "so utterly inimcal to the
i ndependence of the judiciary, violative of t he
Constitutional safeguards in that respect and offensive to
the self-respect of the Judges as to make one wonder how it
was conceived in the first place". A notice had been issued
to the Editor-in-Chief of the Newspaper to showcause why
proceedi ngs for contenpt under Article 129 of the
Constitution should not be initiated against himin respect
of the above two news itens

It was observed by Chief Justice Beg in that decision
that national interest required that all criticisms of the
judiciary nust be strictly rational and sober and proceed
fromthe highest notives wthout being coloured by any
partisan spirit or tactics. This should be apart of nationa
ethics. The comments about Judges of the Suprene Court
suggesting that they lack noral courage to the extent of
havi ng "di sowned" ~what they had done or in other words, to
the extent of uttering what was untrue, at |east verge on
contenpt. 'None could say that such suggestions would not
make Judges of this Court | ook ridicul ous or even unwort hy,
inthe estimation of the public, of the very high office
they hold if they could so easily "disown" what they had
done after having really done it. It was reiterated that the
judiciary can not be immune fromecriticism But, when that
criticismwas based on obvious distortion or gross ms-
statenent and nade in a manner which seens designed to | ower
respect for the judiciary and destroy public confidence in
it, it could not be ignored. A decision on the
567
guestion whether the discretionto take action for Contenpt
of Court should be exercised nust depend on the totality of
facts and circunstances of the case.  The ~Chief " Justice
agreed with the other two |earned Judges in that decision
that in those facts the proceedings should be dropped.
Krishna lyer, J. in his judgment observed that the Court
should act wth seriousness and severity where justice is
jeopardised by a gross and/or (unfounded attack on the
Judges, where the attack was <calculated to obstruct or
destroy the judicial process. The Court mnust harnoni'se the
constitutional values of free criticism and the need for a
fearless curial process and its presiding functionary, the
judge. To criticise a judge fairly albeit fiercely, is no
crinme but a necessary right. Were freedomof expression
subserves public interest in reasonable neasure, public
justice cannot gag it or manacle it. The Court must avoid
confusi on between personal protection of a 1libelled judge
and prevention of obstruction of public justice and the
comunity’s confidence in that great process. The fornmer is
not contenpt but latter s, although overlapping ‘spaces
abound. The fourth functional canon is that the Fourth
Estate should be given free play within responsible linmts
even when the focus of its critical attention is the court,
i ncluding the highest court. The fifth normative guideline
for the Judges to observe is not to be hypersensitive even
where distortions and criticisns overstep the limts, but to
deflate vulgar denunciation by dignified bearing, and the
sixth consideration is that if the Court considers the
attack on the judge or judges scurrilous, offensive,
intimdatory or malicious beyond condonable limts, the
strong arm of the law nust strike a blow on him who
chal | enges the supremacy of the rule of law by fouling its
sources and stream

It is well to remenber the observations of Justice
Brennan of U S. Suprene Court (though made in the context of
law of Ilibel) in New York Tines Company v. L.B. Sullivan
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376 U.S. 254 that it is a prized privilege to speak one’s
m nd, although not always wth perfect good taste, on al
public institutions and this opportunity should be afforded
for vigorous advocacy no | ess than abstract discussion
Lord Denning in Regina v. Conm ssioner of Police of the
Metropolis, Ex parte Blackburn, [1968] 2 WL.R 1204
observed as foll ows.
"Let me say at once that we will never use this
jurisdiction as a nmeans to uphold our own dignity.
That nmust rest on surer foundations. Nor will we
use it to suppress those who speak against us. W
do not fear criticism nor do we resent

568
it. For there is sonmething far nore i nportant at
stake. It is  no less than freedom of speech
itself.
It is the right of every man, in Parlianent or out
of it, in the Press or over the broadcast, to nake
fair comment, even outspoken comrent on matters of
public interest. Those  who comment can dea
faithfully with ~all that ~is done in a court of
justice. They can say that we are mstaken, and
our decisions erroneous, whether they are subject
to appeal ~ or not. Al we would ask is that those
who criticise us will remenber that, from the
nature of our office, we cannot reply to their
criticisms. We cannot enter into public con-
troversy. Still Iless into ~political controversy.
W nust rely on our conduct itself to be its own
vi ndi cati on.
Exposed as we are to the wnds of criticism
nothing which is said by this person or that,
nothing which is witten by this pen or that, wll
deter us from doi ng what we believe is right; nor
Il would add, from saying what the occasion
requires, provided that it 1is pertinent to the
matter in hand. Silence is not an option when
things are ill done."

The aforesaid observations were nade in respect of an
article witten by M. Qintin Hogg in "Punch" (as |later
Lord Hailsham then was) nmore or less in a critical |anguage
as the Hon'ble Mnister’'s speech in the instant case.

Gaj endragadkar, C.J. in Special Reference No. 1 of
1964, [1965] 1 SCR 413 observed as foll ows:

"We ought never to forget that the power to
puni sh for contenpt, large as it is, nust always
be exerci sed cautiously, wi sely and with
circunspection. Frequent or indiscrimnate use of
this power in anger or irritation would not/ help
to sustain the dignity or status of the court, but
may sonetines affect it adversely. Wse Judges
never forget that the best way to sustain the
dignity and status of their office is to deserve
respect fromthe public at |large by the quality of
their judgnents, the fearlessness, fairness and
objectivity of their approach, and by t he
restraint, dignity and decorum which they observe
in their judicial conduct."

It has been well said that if judges decay, the
cont enpt power
569
will not save them and so the other side of the coin is that
Judges, like Caesar’'s wife, nust be above suspicion, per

Krishna lyer, J. in Shri Baradakanta M shra v. The Registrar
of Orissa High Court and another, [1974] 1 S.C.C. 374. It
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has to be adnmitted frankly and fairly that there has been
erosion of faith in the dignity of the court and in the
maj esty of law and that has been caused not so nuch by the
scandal i sing remarks nade by politicians or mnisters but
the inability of the courts of lawto deliver quick and
substantial justice to the needy. Many today suffer from
remedyl ess evils which courts of justice are inconpetent to
deal with. Justice cries in silence for long, far too |ong.

The procedural wangle is eroding the faith in our justice
system It is a criticismwhich the Judges and | awers nust
make about thensel ves. W nust turn the search light inward.

At the same tinme we cannot be oblivious of the attenpts made
to decry or denigrate the judicial process, if it is
seriously done. This question was examined in Rama Daya

Markarha v. State of Madhya Pradesh, [1978] 3 S.C R 497
where it was held that fair  and reasonable criticismof a
j udgrment which is a public docunent or which is a public act
of a Judge concerned with admnistration of justice would
not constitute contenpt. In fact such fair and reasonable
criticismmust be encouraged because after all no one, nuch
| ess Judges, can claim infallibility. Such a criticismmy
fairly assert that the judgnent is incorrect or an error has
been committed both with regard to | aw or established facts.

But when it is said that the Judges had a pre-disposition to
convict or deliberately took a turn in discussion of
evi dence because he had already nade up his mnd to convict
the accused, or has a wayward bend of nmind, is attributing
notives, lack of dispassionate and objective  approach and
anal ysis and pre-judging of the issues which wuld bring
admi nistration of justice into ridicule. Criticism of the
Judges woul d attract greater attention than others and such
criticismsometime interferes with the admnistration of
justice and that nust be judged by the yardstick whether it
brings the adnministration of justice into a ridicule or
hanpers admini stration of justice. After all it cannot be
deni ed that pre-di sposition. or subtl e prej udi ce or
unconsci ous prejudice or what in Indian | anguage i's call ed
"Sanskar" are inarticulate major prem ses in decision naking
process. That elenment in the decision making process cannot
be denied, it should be taken note of.

It has to be borne in mnd, as has been said by
Benjamn N. Cardozo in "The Nature of the Judicial Process"
at pages 16-17 that the Judge as the interpreter for the
conmunity of its sense of Ilaw and order nust supply
omi ssions, correct uncertainties, and harnoni ze results with
justice through a nethod of free decision. Courts are to
570
"search for light anbng the social elenents of every kind
that are the A living force behind the facts  they / dea
with". The power thus put in their hands is great, and

subject, like all power, to abuse; but we are not to flinch
fromgranting it. In the long run "there is not guaranty of
justice," said Ehrlich, "except the personality of the

judge. Justice Benjamn N Cardozo further says at page 112
of the said book that judicial process cones then to this,
and little nore logic, history, customand utility, and the
accepted standards of right conduct, are the forces which
singly or in conbination shape the progress of the |aw
Judges try to see things as objectively as they please.
Nonet hel ess, we can never see themw th any eyes except our
own. Therefore, the perception of a judge is inportant and
rel evant. Judicial process is not only a path of discovery
but a path of creation (Cardozo "the Nature of the Judicia
Process").

Presi dent Roosevelt in his nessage to the Congress of
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the United States on Decenber 8, 1908 stated thus:
"The chief |awnakers in our country may be, and
often are, the judges, because they are the fina
seat of authority. Every time they interpret
contract, property, vested rights, due process of

law, liberty, they necessarily enact into |I|aw
parts of a system of social philosophy; and as
such interpretation is fundanental, they give
direction to all |awraking. The decisions of the

courts on economic and social questions depend
upon their econom c and soci al philosophy; and for
the peaceful progress of our people during the
twentieth century we shall owe npbst to those
judges who hold to a twentieth century economc
and social philosophy and not to a | ong outgrown
phi | osophy,” which  was itself the product of
primtive econom c conditions."

Justice Benjam n N Cardozo says that he renmenbers when
the statement ~ made aroused a stormof criticism (Cardozo-
The Nature of the Judicial Process-pages 171-173). It
betrayed ignorance, he said, of the nature of the judicia
process. Justice Benjamin N. - Cardozo tells wus that the
busi ness of the judge, was to discover objective truth. His
own little individuality, his tiny stock of scattered and
unco-ordi nated philosophies, these, with all his weaknesses
and unconscious prejudices, were to be laid aside and
forgotten. According to Cardozo the truth is, however, that
all these inward questionings are born of ‘the hope and
desire to transcend the |Ilinitations which hedge our human
nature. According to Cardozo, Roosevelt, who knew men,
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had no illusions on this score. He was not positing an

ideal. He was not fixing a goal. He was neasuring the powers

and the endurance of those A by whomthe race was to be run

It is well to renenber the words of Justice Cardozo where he

says as foll ows:
"I have no quarrel, ‘therefore, with the doctrine
that the judges ought to be in synpathy with the
spirit of their times. Alas! assent to such a
generality does not carry us far upon the road to
truth. In every court there are |likely to be as
many estimates of the ’'Zeitgeist’ as there are
judges on its bench. O the power of favour or
prejudice in any sordid or vulgar or evil sense, |
have found no trace, not even the faintest, anong
the judges whom | have known. But every day there
is borne in on ne a new conviction of the inescap-
able relation between the truth without us and the
truth within. The spirit of the age, as it is
revealed to each of wus, is too often only the
spirit of the group in which the accidents of
birth or education or occupation or fellowship
have given wus a place. No effort or revolution of
the mnd wll overthrow utterly and at all tines
the enpire of these subconscious |oyalties. "our
beliefs and opinions," says Janes Harvey Robi nson
(32 Political Science Quarterly 315), "like our
standards of conduct come to us insensibly as
products of our conpanionship with our fellow nmen,
not as results of our personal experience and the
inferences we individually nmake from our own
observations. W are constantly misled by our
extraordinary faculty of 'rationalizing’ -that is,
of devising plausible argunments for accepting what
is inmposed upon us by the traditions of the group
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to which we belong. W are adjectly credul ous by
nature, and instinctively accept the verdicts of
the group. W are suggestible not nerely when
under the spell of an excited nob or a fervent
revival, but we are ever and always listening to
the still small voice of the herd, and are ever
ready to defend and justify its instructions and
war ni ngs, and accept themas the mature results of
our own reasoning. " This was witten, not of
judges specially, but of nmen and wonen of al
cl asses. The training of the judge, iif coupled
with what is styled the judicial temperament, wll
help in sonme degree to enmancipate himfrom the
suggestive power of individual di slikes and
prepossessions. It will help to broaden the group
to which his subconscious |oyalties are due. Never
will these loyalties be utterly extinguished

whi 'e hunman nature is what it is. W nay wonder
sonetinmes how fromthe play of all these forces of
indivi duali sm there -can cone anything coherent,
anything but chaos-and the void. Those are the
nmonents in _which we exaggerate the elenents of
difference. In-the end there enmerges some thing
whi ch has a conmposite shape and truth and order

It has been said that "Hi story, Iike mathemati cs,
is obliged to assunme that eccentricities nore or
| ess bal ance each other, sothat sonething remins
constant at « last" (Henry Adans, "The Degradation
of the Denocratic Dogma," pages 291 and 292). The
like 1is true of the work of ~courts. The
eccentricities of judges bal ance one another. One
judge | ooks at problenms fromthe point of view of
hi story, another fromthat of phil osophy, another
fromthat of social utility, one is a formalist,
another a latitudinarian, one is tinmorous of
change, another dissatisfied with the present; out
of the attrition of diverse nminds there'is beaten
somet hi ng whi ch has a constancy and uniformity and
average value greater than its conponent el enents.
The sane thing is true of the work of juries. | _do
not mean to suggest that the product in either
case does not betray the flaws inherent in its
origin. The flaws are there as in every human
institution. Because they are not only there but

visible, we have faith that  they will be
corrected. There 1is no assurance that the rule of
the mpjority wll be the expression | of perfect

reason when enbodied in constitution or in
statute. W ought not to expect nore of it when
enmbodied in the judgnments of the courts. The tide
rises and falls, but the sands of error crunble.
The work of a judge is in one sense enduring
and in anot her sense epheneral. What is good in.it
endures. What is erroneous is pretty sure to
peri sh. The good remains the foundation on which
new structures wll be built. The bad wll be
rejected and cast off in the laboratory of the
years. Little by little the old doctrine is
underm ned. Often the encroachnments are so gradua
that their significance is at first obscured.
Finally we discover that the contour of the
| andscape has been changed, that the old nmaps nust
be cast aside, and the ground charted anew. The
process, with all its silent yet inevitable power,
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has been described by M. Henderson w th singular
felicity: "When an adherent of a systematic faith
is brought continuously in touch with
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i nfluences and exposed to desires inconsistent
with that faith, a process of unconsci ous
cerebration may take place, by which a grow ng

store of hostil e nent al i nclinations nay
accunul at e, strongly notivating action and
deci sion, but sel dom energing clearly into

consci ousness. In the neantine the fornulas of the
old faith are retained and repeated by force of
habit, until one day the realization cones that
conduct and synpathies and fundanmental desires
have becone so inconsistent with the |ogica

framework that it nust be discarded. Then begins
the task~ of building up and rationalizing a new
faith.” (Cardozo- The Nature of the Judicia

Process pages 174-179)

| f any-one draws attention to this danger and aspect
and neasures an institution by the class content he does not
mnimse its dignity or denigrate its authority. Looked in
that perspective though at~ places little intenperate, the
statement of the Mnister in this case cannot be said to
amount to interference with the adnmnistration of justice
and as to anbunt to contenpt of court. The Mnister’'s
statenent does not interfere with the admnistration of
justice. Administration of justice inthis country stands on
surer foundation.

JJAG Giffith in "The Politics of the Judiciary"
Part | has two interesting passages on the judiciary which
are worth quoting:

"There is one matter which I ought to nmention. Al
the judges, without exception, are nenbers of the
At henaeum and | presume you will wsh to be a
menber. |If so, may | have the pleasure of
proposi ng you? There is a neeting of the Commttee
early next week."

"The nost politically influential of the judges,
however, has been the Master of the Rolls, Lord
Denning . . . Wth his own nodest roots  he
dism sses the attacks on a classbased judiciary:
The youngsters believe that we conme from a narrow
background-it’'s all nonsense-they get it from that
man Giffith."

Giffith in his book "The Politics of the Judiciary" at
page 234 has tried to incite the concept of ~the class
interest of the judges. Judges he says are concerned to
preserve and protect the existing order. This does not nmean
that no judges are capable of noving with the tines, of
adjusting to changed circunmstances. But, according to him
their func-
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tion in our society is to do so belatedly. He further says

t hus:
"Law and order, the established distribution of
power both public and private, the conventiona
and agreed view anpbngst those who exercise
political and econom c power, the fears and
prejudi ces of the mddle and upper classes, these
are the forces which the judges are expected to up
hol d and do uphol d."

No contenpt proceedings were taken in England in
respect of these and one would like to think rightly. Faith
inthe admnistration of justice is not shaken by such
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criticism

Ref erence may also be nmmde to the decision of this
Court in Conscientious Goup v. Mhammed Yunus and ot hers,
[1987] 3 S.C.C. 89. In that case there was publication in
the I ndian Express which carried the news that M. Mhamred
Yunus, Chairman, Trade Fair Authority of India said that the
Supreme Court Judge who held that the singing of the
Nati onal Anthem was not conpul sory had no right to be called
either an Indian or a Judge. The Conscientious G oup
approached this Court for contenpt alleging that the conduct
of M. Mhanmmed Yunus in making certain adverse conments
about the Judges who delivered the judgment of this Court in
Cvil Appeal No. 860 of 1986 National Anthem case (1986 3
S.C.C. 615) «constituted crimnal contenpt and it should be
so dealt wth. Notice on this petition was issued. Wen the
matter subsequently —cane up before a Bench of three Judges
consi sting of Bhagwati, C J., ~Oza and K.N. Singh, JJ., the
contemmor filed “a reply stating that the petition was not
mai nt ai nabl e inasmuch as the petitioner had not obtained the
consent in witing of the Attorney General as required under
section 15 of the Act. It appears that the petitioner was
directed by the Division Bench to nove the Attorney Genera
for his consent and the petition was adjourned. The Attorney
General on being moved by the petitioner for the grant of
consent replied to the petitioner stating that since he was
hinself a party in 'his capacity as Attorney Ceneral in the
Nati onal Anthem case, it was not appropriate for himto dea
with the petitioner’s application.~ Wen the case later on
cane up before the same three Judges Bench on Decemnber 12,
1986, the |earned Judges directed the wthdrawal of the
petition with liberty to the petitioner to refile the
application after obtaining consent of the Attorney Cenera
as soon as the National Anthem case was over. It was further
observed by this Court that everyone is entitled to
criticise the judgnent of the court but no one should attack
the Judges who delivered the judgnent
575
as that denigrates the judicial institution and in the |ong
terminpairs the denocratic process.

Subsequently the petitioner in that case filed Crimnina
M scel | aneous Petition No. 5244 of 1986 praying for
recalling the aforesaid order on the ground that at the time
when he applied to the court for withdrawal of the petition
he was not aware that under Rule 3(c) of the Rules franed by
this Court, the contenpt petition could be naintained with
the consent of the Solicitor General, if "the -Attorney
CGeneral, for any reason, was not in a position to give
consent to the filing of the petition. He was so all owed.
Thereafter the petitioner approached the Solicitor Ceneral
But the Solicitor General declined to give the consent in
public interest. He gave certain reasons in support of his
concl usion. The Court in the aforesaid deci sion by
scrutinising reasons was of the opinion that the reasons
stated by the Solicitor GCeneral refusing to grant consent
could not be said to be irrelevant and the petition was
di smissed. In dismissing this application this Court
observed at page 93 of the report "No doubt, by the |ast of
the sentence of the said order, the Bench has al so observed
that "the petitioner will not be wthout remedy, if the
Solicitor General refuses his consent on any irrelevant
ground’ but this only neans that such a refusal can be
called in question before this Court by the petitioner by
appropriate process". In other words, the effect of the
decision is that the reasons given by the Attorney Cenera
or the Solicitor General in giving or not giving his consent
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were justiciable.

As we have nentioned before the speech of the Mnister
has to be read in its entirety. In the speech as we have set
out hereinbefore it appears that Shri P. Shiv Shankar was
maki ng a study of the attitude of this Court. In the portion
set out hereinbefore, it was stated that the Suprenme Court
was conposed of the element fromthe elite class. Wether it
is factually correct or not is another nmatter. In our public
life, where the chanpions of the down-trodden and the
politicians are nostly from the so-called elite class, if
the class conposition is analysed, it may reveal interesting
factors as to whether elite class is domnant as the
chanpi ons of the oppressed or of social l|legislations and the
sanme is the position in the judiciary. But the Mnister went
on to say that because the Judges had their 'unconceal ed
synmpathy for the haves’ interpreted t he expr essi on
'compensation’ in- the “manner- they did. The expression
"unconcealed’ is unfortunate. But this is also an expression
of opinion about aninstitutional pattern. Then the Mnister
went on. to say that because of this the word 'conmpensation
in Article 31 was interpreted contrary to the spirit and the
i ntendnment of the
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Constitution. The Constitution therefore had to be anended
by the 1st, 14th and 17th Anmendnments to renobve this
"oligarchic’ approach of the Supreme Court with little or no
hel p. The inter-action of the decisions of this Court and
the Constitutional ‘amendnents have  been viewed by the
Mnister in his speech, but that “is nothing new This by
itself does not affect the admnistration of justice. On the
ot her hand, such a study perhaps is inportant for the
under st andi ng of the evolution of ~ the ~constitutiona
devel opnent. The next portion to which reference may be made
where the speaker has referred to Holnes Al exander in his
colum entitled 9 Men of Terror Squad’ nmaking a fronta
attack on the functions of the U S. Suprenme Court. There was
a conparison after naking the quotation as we have set out
herei nbefore: "one should ask the question how true Hol nes
Al exander was in the Indian context. " This is also a poser
on the performance of the Suprene  Court. According to the
speaker twenty years of wvaluable tine was lost in this
confrontation presented by the judiciary inintroducing and
i npl enenting basic agrarian reforns for renoval of poverty
what is the ultimate result. The nation did not exhibit the
political will to inmplement the Iland reform laws: The
renoval of the Maharajas and Rajas and privy purses were
criticised because of the viewtaken by this Court which
according to the speaker was contrary to the whol e nationa
upsurge. This is a study in the historical perspective. Then
he made a reference to the Keshavananda Bharati’'s and
Col aknat h’s cases and observed that a representative of the
elitist culture of this country, ably supported by
i ndustrialists and beneficiaries of independence, got higher
conpensation by the intervention of the Suprene Court in
Cooper’s case. This is also a criticismof the judgnent in
R C. Cooper’'s case. Wiether that is right or wong is
another matter, but criticismof judgnments is permissible in
a free society. There 1is, however, one paragraph which
appears to us to be rather intenmperate and that is to the
foll owi ng effect:

"Anti-social elements i.e. FERA violators, bride
burners and a whole horde of reactionaries have
found their heaven in the Suprenme Court".

This, of course, if true, is a criticismof the |aws.
The Suprene Court as it is bound to do has inplenmented the
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laws and in inplenenting the laws, it is a tribute to the
Suprenme Court that it has not discrimnated between persons
and persons. Crimnals are entitled to be judged in

accordance with law If anti-social elenments and crimnals
have benefited by decisions of the Suprene Court, the fault
rests with the laws and the |oopholes in the |legislation
The Courts are not deterred by such criticisns.
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Bearing in mnd the trend in the law of contenpt as
noti ced before, as well as some of the decisions noticed by
Krishna lyer, J. mS. Ml gaokar’'s case (supra) the speech of
the Mnister read in its proper perspective, did not bring
the admnistration of justice into disrepute or inpair
adm nistration of justice. In sone portions of the speech
the | anguage wused could have been avoided by the Mnister
havi ng the background of ~being a forner Judge of the High
Court. The M nister perhaps could have achi eved his purpose
by making his | anguage mld but his facts deadly. Wth these
observations, it nmust be held that there was no inm nent
danger of interference with the adm nistration of justice,
nor of bringing a institution into disrepute. In that view
it must be held that the Mnister was not guilty of contenpt
of this Court.

The view we have taken on this aspect of the matter
woul d have been sufficient to dispose of this petition. But
anot her question of law of some inportance has arisen in
this matter. Under the Act in case of crinmnal contenpt
other than a contenpt referred to in section 14 which is not
the facts of this 'case, nanely, a contenpt in the fact of
this Court or a H gh Court, this Court or the H gh Court may
take action either on its own notion or on a notion nade by
the Advocate General which in relation to this Court means
the Attorney General or the Solicitor CGeneral or any other
person with the consent of the Attorney Ceneral in terns of
section 15 of the Act. Therefore, cognizance for crimna
contempt could be taken by the Court by three  methods
nanely, on its own notion, or on the nmotion of the Attorney
CGeneral or the Solicitor GCeneral or on notion by any other
person with the consent of the Attorney General or the
Solicitor General. Therefore, the only course open to a
citizen for initiating proceedings for contenpt  where the
Court does not take cognizance on its notion or where the
Attorney General or the Solicitor General does not take
action is to nove for consent in witing of the Attorney
CGeneral or the Solicitor GCeneral. The question-is, does it
cast a duty upon the Attorney GCeneral or the Solicitor
CGeneral to consider application for grant of such consent
and whether the granting or non-granting of such consent is
justiciable by the Court and if so whether the question of
non-granting can be brought up in a rolled application noved
by a person to bring it to the notice of the Court to take
action suo motu and at the sane tine to consider whether in
the sane proceeding the action of the Attorney General or
the Solicitor GCeneral in granting or not granting consent
can be challenged or it nmust be always by an independent
proceedi ng. The consent certainly is |inked up with contenpt
proceedi ngs. | ndeed Mohamred Yunus' case (supra) was
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di sm ssed because no consent was obtained. In the instant
case the Mnister has taken the plea that consideration of
this case cannot be taken because there is no consent of the
| aw officers. Does it or does it not "tend to interfere with
due course of judicial proceedings" in terns of clause (ii)
of section 3(c) of the Act? If so is it justiciable in these
proceedi ngs? Attorney CGeneral and Solicitor General of India
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in respect of this Court occupy positions of great
i nportance and relevance. Attorney General, though unlike
England is not a nenber of the Cabinet yet is a friend of
the Court, and in sone respects acts as the friend,
phi | osopher and guide of the Court. (See Art. 76 of the
Constitution). Yet the Act vests him wth certain

di scretions. Al statutory discretions are justiciable in a
soci ety governed by the rule of law. one nust renenber the
remarks of Thomas Fuller- "Be you ever so high, the lawis

above you" and this Court is the finder and interpreter of
that law in cases of this nature with the assistance of
Attorney GCeneral and in his absence or inability the
Solicitor Ceneral.

It is well to renenber what Burke said in the House of
Commons in 1772 in connection with the notion for select
conmittee for enquiry into the affairs of the East India
Conpany and Cive. He said that when discretionary power is
| odged in the hands ~of any man or class of men, experience
proves that it will always be abused. Where no | aws exi st
nmen rmust ' be arbitrary and very necessary acts of governnent
will often_ be, in such cases, represented by the interested
and mal evol ent as instances ~of wanton oppression (Cive of
India - Nrad C. Chaudhry, page 381). Times have changed
here, the discretion is vested on a very high dignitary and
a friend of the Court, yet it is subject to scrutiny.

On this aspect /it is necessary to refer to the letter
dated 3rd Decenber, 1987, which Shri® P.N. Duda, petitioner
herein wote to the Attorney General wherein he requested
for grant of consent for initiating contenpt - proceedings
against Shri P. Shiv Shankar -and ot hers nanely, the Editor,
H ndustan Tines and the Printer and Publisher, Hindustan
Times. After setting out the contenpt as alleged by himin
that letter, he stated, inter alia, as follows:

"I am nore aware than -any that you may fee
enbarrassed in giving consent for prosecution of
Shri Shiv Shankar, who happens to be the Mnister
who effectively hires and fires |law officers, and
for all purposes during whose pleasure 'they hold
their offices. Since enmergency period we have seen
the nodalities of this hiring and-firing which
causes
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apprehensions in ny mnd about the possible
outcome of this request. |, however, thought it
fit to nake this request, rem nding you of your
duties as the ex-officio | eader of the bar to give
your consent for prosecution of the persons named.
The other two are being named because the one is
the Editor and the other the Printer and Publisher
of the paper, viz. the H ndustan Tinmes, /which
publ i shed the report.

I will expect you to take a decision in this
matter within a week of the receipt of  this
request. If | do not hear fromyou in either way,
I will presune that you have declined the consent.

In that event | will consider nyself free to nove
the court for taking action on its own notion
under section 15(1)(a) of the Contenpt of Courts
Act 1971 seeking ny participation as an anicus
curiae. "

A copy of the said letter was sent to the Solicitor
CGeneral of India with request to treat it as a request made
to him independently al so under section 15(1)(b) of the Act
read with Rule 3(3) of the Suprene Court Contenpt of Court
Rul es, 1975. He wote another letter on 8th Decenber, 1987
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in which he remnded the Attorney General of certain stand

taken by himin respect of Shri Charanjit Lal Sahu. The

rel evant portion of the said letter reads as foll ows:
"I may invite your attention to the renarkable
stand you took when a PIL matter initiated by Shri
Charanjit Lal Sahu cane before a bench of the
Supreme Court, and how concerned you felt in
seeing Shri  Sahu bei ng prosecuted for having nmade
sone statenents about the Court, which were nore
foolish than intenperate, for maintaining the
dignity of the court. No-one would have taken M
Shau’ s statenent seriously, nor was it addressed
to a large audience. Shri Shiv Shankar’s diatribe
agai nst the Suprenme Court is nore intenperate, is
addressed to a very nation-w de |arge audience,
and the maker of the statement is a man of status,
whom no-one w'll ignore. | think you will keep
this aspect in mind in considering nmy request."”

A copy of the said letter was also forwarded to the
Solicitor General of India. In reply the Attorney Cenera
wote a letter on 14th Decenber, 1987 in which he stated,
inter alia, as follows:
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"You suggest that we cannot discharge our duties
inmpartially. 1n other words, 'you have sought to
underm ne the credibility of ~ any decision we nay
take. These two deeply hurtful allegations are
calculated to ensure that “in which ever way we
exerci se our function, justice will not be seen to
be done. Therefore, ~ we feel that in the
ci rcunst ances no useful purpose will be served in
exercising our function at all.

This letter has the approval of the Solicitor
CGeneral to whom a copy of your-letter was sent. "

Shri Duda wote another letter on 19th Decenber, 1987
both to the Attorney GCeneral and the Solicitor General, in
whi ch he stated, inter alia, as follows:

"Needless to point out that your letter is
suggestive of your refusal to discharge your duty
to accede or not to accede to my request of
granting sanction and legally | amentitled to a
mandanus agai nst you from an appropriate court
seeking direction against you to decide the
matter, one way or the other. | have thought it
fit to nake an alternative request to you to
relieve ne of the wunpleasant duty of  seeking
relief in any other way."

After setting out the facts in the petition, the
petitioner inter alia, stated that he had approached the
| earned Attorney General and the Solicitor General to | ook
into these aspects of the matter and accord sanction. The
conduct of the said respondent No. 2 and respondent No. 3,
according to the petitioner, ambunted to refusal to exercise
jurisdiction vested in themby |aw and, therefore, they were
i npl eaded as parties in the present proceedings (as
necessary and/or proper parties) in order that they nmay get
an opportunity to justifying the stand they have taken in
the matter flowng from their refusal to exerci se
jurisdiction. Upon this notice was issued by this Court to
all the respondents in the manner indicated above.

Shri Gopal Subranmani am has appeared before us and filed
a statenent signed by the |learned Attorney General and al so
made his oral subm ssions. Shri Trivedi, intervener has also
made hi s subm ssions. The nmain plank of their subm ssions is
that the actions of the Attorney General and the Solicitor
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General to act were notivated because of the allegation of
bias in the aforesaid letter. Reliance was
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placed in the case of Vassiliades v. Vassiliades and
another, A l.R 1945 P.C. 38 where the Judicial Committee
reiterated that it was highly desirable that all proceedi ngs
shoul d be dealt with by persons who are above any suspi cion

however, unreasonable, of being biased. It was reiterated
that in any case, there was no question of the petitioner
bei ng wi thout remedy because the Court can always take
action suo notu. The question, therefore, is whether there
was a duty cast upon the Attorney Ceneral or the Solicitor
General to consider the question of granting consent in
terns of clause (b) of section 15(1) of the Act in an
appropriate case and ifin fact such consent was not granted
that question coul d be considered by the Court. It is not a
guestion of making the “Attorney General or the Solicitor
CGeneral a party to a contenpt proceeding in the sense that
they are 'liable for contempt, but if the hearing of the
contenpt ‘proceedings can be better proceeded by obtaining
the consent of the Attorney General or the Solicitor Genera

and the question of justifiability of giving the consent is

interlinked on the anal ogy of Order Il Rule I of the Code of
Cvil Procedure which has application to a civil proceeding
and not to a crimnal proceeding, it is permssible to go
into this question. /1ndeed, in the case of Conscientious

Group (supra) precisely this was done, where an application
for contenpt was filed and which was revived pursuant to the
previ ous order and the Court while doing so had reserved the
right to consider on the previous occasionthe question if
the Solicitor GCeneral refuses to give consent inproperly or
on irrelevant ground the Court coul d consider that question

In the case of Conscientious Goup, (supra) the Court went
into the reasons given by the Solicitor General declining
consent. This Court in that case held on exam nation that
such consent was properly refused. This is a conpl ete answer
to the contention that in a contenpt petition the grounds
for either giving consent or not giving consent or for not
considering the application for consent are justiciable and
that question can not be gone into in that proceedi ng though
it must be enphasised in that proceeding that the Solicitor
CGeneral was not nade a party to the proceeding. In ny
opinion it wll be nore appropriate for an officer of the
Court whose action is being investigated to be nade a party
in the proceedings otherwise it would be violative of the
rule of audi alteram partem On behalf of the |earned
Solicitor General, Shri A K Ganguly has rmade el aborate
submi ssions. It was submitted by Shri Ganguly that the
procedure followed by the petitioner sinultaneously seeking
the consent of the Attorney General was not proper and the
Solicitor General had been invoked and that was not proper
and legal. It is not possible to accept this subnission. It
was contended that there was no doctrine of necessity
applicable in this case because even if the
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Attorney General or the Solicitor General does not give
consent a party is not without a remedy and can bring this
to the notice of the Court. Discretion vested in |aw
officers of this Court to be used for a public purpose in a
soci ety governed by rule of lawis justiciable. Indeed, it
was gone into in the case of Conscientious Goup (supra) and
it will be nore appropriate that it should be gone into upon
notice to the law officer concerned. It is a case where
appropriate ground for refusal to act can be | ooked into by
the Court. It cannot be said as was argued by Shri Ganguly
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that the refusal to grant consent decides no right and it is
not reviewable. Refusal to give consent closes one channe
of initiation of contenpt. As nentioned hereinbefore there
are three different channels, nanely, (1) the Court taking
cogni zance on its own notion; (2) on the notion by the
Attorney General or the Solicitor CGeneral; and (3) by any
other person with the consent in witing of the Attorney
CGeneral or the Solicitor GCeneral. In this case apparently
the Attorney General and the Solicitor General have not
noved on their own. The petitioner could not nobve in
accordance with |aw w thout the consent of Attorney Cenera
and the Solicitor CGeneral though he has a right to nmove and
the third is the court taking notice suo notu. But
irrespective of that there was right granted to the citizen
of the country to nove a notion with the consent. In this
case whether consent” was- to be given or not was not
considered for the reasons stated by the Attorney General

Those reasons are |linked up with the Court taking up the
matter on/ its own notion. these are inter-linked. In that
view of . the matter these are justiciable and indeed it may
be instructive to consider why this practice grew up of
having the consent . This was explained in S. K Sarkar v.
V. C Msra, [1981] 2°S.C R 331 where Sarkaria, J. speaking
for the Court observed -at page 339 of the report that the
whol e obj ect of prescribing these procedural nbdes of taking
cogni zance under section 15 of the Act was to safeguard the
val uable time of the H gh Court or the Supreme Court being
wast ed by frivolous conplaints of contenpt of court.
Frequent use of this. suo nmotu power on the information
furnished by an incompetent ~petition, nay render these
procedural safeguards provided in subsection (2), otiose. In
such cases, the High Court may be well advised to avail of
the advice and assistance of the Advocate-CGeneral ' before

initiating proceedings. In this connection the ' Court
referred to the observations of Sanyal Committee appointed
to exam ne this question where it was observed: "In the case

of crimnal contenpt, not being contenpt commtted in the
face of the court, we are of the opinion that would Iighten
the burden of the court, without in any way interfering with
the sanctity of the administration of justice, if action is
taken on a notion by some other agency. Such a course of
action would give
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consi derabl e assurance to the individual charged and the
public at large. Indeed, sone H gh Courts have already made
rules for the association of the Advocate-General in sone
categories of cases at |east " 1t was the practice
that except where the Court feels inclined to take action
suo notu parties were entitled to nove only by the consent.
If no justiciable reason was given in an appropriate case
and such consent was refused can it be said that-it would
not be proper for the Court to investigate the sane?

The question of cont enpt of court came up for
consideration in the case of C. K Daphtary and others v. O
P. Gupta and others, [1971] Suppl. S.C R 76. In that case
a petition under Article 129 of the Constitution was filed
by Shri C. K. Daphtary and three ot her advocates bringing to
the notice of this Court alleged contenpt commtted by the
respondents. There this Court held that under Article 129 of
the Constitution this Court had the power to punish for
contenpt of itself and wunder Article 143(2) it could
i nvestigate any such contenpt. This Court reiterated that
the Constitution nmade this Court the guardian of fundanenta
rights. This Court further held that under the existing | aw
of contenpt of court any publication which was calculated to
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interfere wth the due course of justice or proper
adm nistration of law would amunt to contenpt of court. A
scurrilous attack on a judge, in respect of a judgnent or
past conduct has in our country the inevitable effect of
underm ning the confidence of the public in the Judiciary;
and if <confidence in Judiciary goes admnistration of
justice definitely suffers. In that case a panphlet was
alleged to have contained statenents anmpunting to contenpt
of the Court. As the Attorney GCeneral did not nove in the
matter, the President of the Supreme Court Bar and the other
petitioners chose to bring the matter to the notice of the
Court. It was alleged that the said President and the ot her
menbers of the Bar have no |ocus standi. This Court held
that the Court could issue a notice suo notu. The President
of the Supreme Court Bar. and other petitioners were
perfectly entitled to bring to the notice of the Court any
contenmpt of the Court. The first respondent referred to Lord
Shawcr oss Conmittee’s recomendati on in U K t hat
"proceedi ngs should be instituted only if the Attorney-
CGeneral i'n ~his discretion considers them necessary." This
was only a recomendati on made in the |ight of circunstances
prevailing in England. But that is not the lawin India,
this Court reiterated. It has to be borne that decision was
rendered on 19th March, ~ 1971 and the present Act in India
was passed on 24th Decenber, 1971. Therefore that decision
cannot be of any assistance. W have noticed Sanya

Commttee’s recommendations in Indiaas to why the Attorney
General shoul d be associated with it, and
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thereafter in UK. there was report of Phillinore
Conmittee in 1974. In India the reason for - having the
consent of the Attorney General was exanm ned and expl ai ned
by Sanyal Committee Report as noticed before.

Qur attention was drawn by Shri Ganguly to a decision
of the Al Il ahabad High Court in GN Verma v. Hargovind
Dayal and others, A I.R 1975 Allahabad 52 where the
Division Bench reiterated that  Rules which provide for the
manner in which proceedi ngs for Contenpt of Court should be
taken continue to apply even after the enactnent of the
Contenpt of Courts Act, 1971. Therefore cognizance coul d be
taken suo notu and information contained in the application
by a private individual could be wutilised. As we -have
nmenti oned herei nbefore indubitably cognizance coul d be taken
suo notu by the Court but nenbers of the public have also
the right to move the Court. That right of bringing to the
notice of the Court is dependent wupon consent being given
either by the Attorney CGeneral or the Solicitor General and
if that consent is wthheld without reasons or L) wthout
consideration of that right granted to any other person
under section 15 of the Act that could be investigated on an
application nade to the Court.

It was contended that neither the Attorney Ceneral nor
the Solicitor GCeneral were proper or necessary parties.
Rel i ance was placed on B. K Kar v. The Chief Justice and
hi s Conpani on Judges of the Orissa H gh Court and others,
[1962] 1 S.C. R 319. In that case under an order passed by
the appellant, a Mgistrate, one was put in possession of
some property on Cctober 14, 1955. In revision the order was
set aside by the H gh Court on August 27, 1957 and the
opposite party S applied on Novenber 20, 1957 to the
appel l ant for redelivery of possession. applied to the Hi gh
Court for a review of its previous order and on Novenber 25,
1957, the application was admitted and an interim stay was
granted of the proceedings before the appellant. A tel egram
addressed to a pleader, not the counsel for G was filed
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along with the application. The appellant refused to act on
this application and telegram and on Novenber 27, 1957, he
allowed the application of S for restitution. On Novenber
28, 1957, a copy of the order of the Hi gh Court was received
and thereupon the wit for redelivery of possession was not
i ssued. The High Court convicted the appellant for contenpt
of court for passing the order for restitution on Novenber
27, when the High Court had stayed the proceedings. The
appel | ant appealed to this Court and inpleaded the Chief
Justice and Judges of the High Court as respondents. This
Court held that the appellant was
585
not guilty of contenpt of court. It further held that in a
contenpt matter the Chief Justice and Judges of the High
Court should not be A nmade parties and the title of such a
proceedi ng should be "In re ..... the all eged contemmor".
Mudhol kar, J. speaking for the Court observed at page 321 of
the report that the -decision of Judges given in a contenpt
matter is  |ike any other decision of those Judges, that is,
in matters ~which cone up before them by way of suit,
petition, appeal or reference. Since that was the rea
position, this Court observed that there was no warrant for
the practice which was in'vogue in India there, and which
had been in vogue for over a century, of naking the Chief
Justice and Judges parties to an appeal against the decision
of a High Court in a contenpt matter. The said observations
were sought to be relied in aid of ~ the proposition that
where the decision of the Attorney Ceneral or the Solicitor
CGeneral was involved, they were not necessary. or proper
parties. Reliance on.this decision for this purpose is
entirely m sconceived. Where an appeal conmes to this Court,
which is a judicial decision, the Judges who rendered the
decision are not necessary parties. There-is no |lis between
a suitor and a judge in a judicial adjudication. But the
position is entirely different where there is suitor
claimng the exercise of a statutory right in his favour
which he alleges is hanpered by an official act of a named
official in the Act. 1In respect of justiciability of that
act of the official thereis alis.and if that lis is/inter-
linked with the proceeding for contenpt, there is warrant
for making himparty in that proceeding though the prayers
and the notice nust be issued differently.

As mentioned hereinbefore in the case of S.C. Sarkar v:
V.C. Msra (supra) this Court had observed that it nmay well
be advices to avail of the advised and assistance of the
Advocate General before initiating proceedi ngs. Shri~ Ganguly
appearing for the Solicitor General sought to urge before us
that advice and assistance could not be conmpelled by a
suitor. This cannot be agreed to. The statute gives a right
to a suitor to nove the Court in one of the contingencies
for contenpt or bring to the notice of the Court the
contenpt with the advice and assistance of the Attorney
CGeneral or the Solicitor GCeneral. If such right is not
consi dered on relevant nmaterials then that action is
justiciable in an appropriate proceedi ng for contenpt.

Ref erence may be nade to the case of Attorney Genera
v. Tines Newspapers Ltd., [ 1973] 3 Al E R 54. In that
case a drug conpany began to- nake and sell in the United
Ki ngdom a sedative which contained the drug thalidom de.
Lord Morris observed in that case that the purpose and
exi stence of courts of lawis to preserve freedom
586
within the law for all well disposed nenbers of the
conmunity and anything which hanpers the adm nistration of
| aw should be prevented but it does not mean that if some
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conduct ought to be stigmatised as being contenpt of court
it could receive absolution and be regarded as legitimte
because it had been inspired by a desire to bring about a
relief of sone distress which was a matter of public
synmpat hy and concern. Dealing with this aspect Lord Cross of
Chel sea has observed that ’'contenpt of court’ neans an
interference with the administration of justice and it is
unfortunate that the offence should continue to be known by
a name whi ch suggests to the nodern mind that its essence is
a supposed affront to the dignity of the court. 'Justice he
said is an anbi guous word. When we speak of the
adm nistration of justice we nean the adm nistration of the
law, but often the answer which the law gives to sone
problemis regarded by many people as unjust. Lord Cross
further observed that there  nust be no prejudging of the
issues in a case is one thing. To say that no one rnust in
any circunstances exert any pressure on a party to
l[itigation to induce him to act in relation to the
litigation in~a way in which he would otherw se not choose
to act i's another and a very different thing. Lord Cross at
page 87 of the report observed as foll ows:
“I'n conclusion | would say that | disagree with
the views expressed by Lord Denning M and
Phillimore LI (1973 1 Al ER 815 as to the
"role’ of the Attorney-GCeneral in cases of alleged
contenpt of court. If he takes them up he does not
do so as a Mnister of the Crown ’putting the
authority of the Crown behind the conplaint’-but
as 'amicus curiae’ bringing to the notice of the
court some -matter of ~which he considers that the

court shall be informed in the interests of the
adm nistration of justice. It is, 1 think, nost
desirable that in civil as well” as in ‘crimna

cases anyone who thinks  that-a crinmnal contenpt
of court has been or-is about to be comitted
should, if possible, place the facts before the
Attorney-General for ~himto consider whether or
not those facts appear to disclose a contenpt of
court of sufficient gravity to warrant his
bringing the matter to the notice of the court. O
course, in some cases it may be essential if _an
application is to be nmade at all for it to be nmade
promptly and there may be no tinme for the person
affected by the 'contenpt’ to put the . facts
before the attorney before noving hinmself. Again
the fact that the attorney declines to take up the
case will not prevent the conpl ai nant from seeking
to persuade the court
587

that notwi thstanding the refusal of the attorney
to act the matter conplained of does -in fact
constitute a contenmpt of which the court should
take notice. Yet, again, of course, there may be
cases where a serious contenpt appears to  have
been commtted but for one reason or another none
of the parties affected by it wi shes any action to

be taken in respect of it. |In such cases if the
facts cone to the know edge of the attorney from
some other source he will naturally hinmself bring

the matter to the attention of the court.

Lord Cross has noticed in his speech that if the
Attorney General declines to take up the case, it will not
prevent the conplainant from seeking to persuade the Court
that notwithstanding refusal of the Attorney General to act,
the matter conplained of does, in fact, constitute a
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contenpt of which the Court should take notice. But that
does not derogate the rights of the individual to nove the
Court. See the observations of Lord Reid. In Indian Express
Newspapers (Bombay) Pvt. Ltd. and Ors. etc. v. Union of
India and others, [ 1985] 1 S.C.C. 641, the observations of
the aforesaid decision in Thalidom de case were relied upon
Rel i ance was also placed on the observations of the
House of Lords in Gouriot and others v. HM Attorney
General , [1978] Appeal Cases 435. There it held the

initiation of [litigation and the deternmination of the
guestion whether it is a proper case for the Attorney
CGeneral to proceed in, is a matter entirely beyond the

jurisdiction of that or —any other Court. It is a question
which the law has nade, to reside exclusively in the
Attorney General. The House of Lords was reversing the
decision of the Court of Appeal in the celebrated case of
Gouriet v. Union of Post office Wrkers, [19781 Appeal Cases
435 where  the House ~of Lords could find no | egal basis for
the | ower courts’ attenpt to outflank the Attorney General’s
refusal to grant - his fiat to M. Gouriet. In the Court of
Appeal , all the three Judges, Denning MR, Lawon and
Onrod LJ, upheld the plaintiff's claimfor declaration and
interiminjunction even in the absence of fiat by the
Attorney General. The statutory provisions were entirely
different. It nmay be in the context 'that the Attorney
General had to move in his discretion which is not
justiciable. But in our opinion it is-justiciable. English
deci sions are of persuasive value and we would prefer to
rest out decision on. the observations of Lord Denning in
Gouriet v. Union of Post office Wrkers & Os., [1977] 1
QB 729 at 752 to 763 though nade in connection with the
Attorney General’'s discretion in
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giving consent in instituting a suit for injunction by a
menber of the public. In UK ~the position of Attorney
General as a nenber of the Cabinet is different. There the
contenpt of Court is regulated by different statutory
provi sions which were exanined by a Conmittee ‘known as
Phillinmore Conmittee Report. See also the observations of
Sikri J. as the Chief Justice then was, in C K Daphtary &
Os. (supra) at page 109 of the report.

Qur attention was drawn to the decision of the Andhra
Pradesh High Court in Rajagopal Rao v. Mirtza Mitjahdi
[1974] 1 Andhra Law Tinmes 170. W are unable to accept the
ratio stated in viewof the terns of section 15 of the Act.
Qur attention was al so drawn to the case of N.
Venkat aramanappa v. D. K Naikar, A 1.R 1978 Karnataka 57.
It is also not possible to accept the position that under no
circunstances the exercise of discretion by the Attorney
CGeneral or Solicitor General cannot be enquired into.

Havi ng considered the peculiar facts and circunstances
of this case and the allegation of bias which were made
against the Attorney CGeneral and the Solicitor General, it
appears that the Attorney Ceneral and the Solicitor Cenera
acted properly in declining to deal with the matter and the
Court could deal with the matter on attention being drawn to
this Court.

In the aforesaid view of the natter, this petition
fails and it is accordingly dismssed and the application of
Shri Trivedi is accordingly disposed of.

RANGANATHAN, J. | agree wth the conclusion of ny
| earned brother that no case has been nmade but for
initiating contenpt proceedi ngs agai nst respondent No. 1.
The principles applicable to, and the case law on the
subj ect have been discussed by him at length and | do not
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have much to add. The inpugned coments were nade by
respondent No. 1 in the course of his key note address at a
sem nar on 'Accountability of the Legislature, Executive and
Judi ciary under the Constitution of India" organised by a
Bar Council. Though, in view of the position held by the
speaker, the contents of the speech, and. in particular

sone 'savoury’ passages therefrom have been highlighted in a
section of the Press, the speech was made before an audi ence

conprising essentially of lawers, jurists and judges. The
speech represented primarily an exercise by the speaker to
eval uate the roles of the executive, |legislature and
judiciary in this country since its independence and to put
forward the theory that, |ike the executive and
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the legislature, the judiciary nust also be accountable to
the people. The petitioner contends that there are certain
passages in the speech which seem to attribute a sub-
conscious partiality, ~bias or |predeliction in judges in
di sposing of ~various matters before them and that these
comments fall within the scope of the decision of this Court
in the case of E. M Sankaran Nanboodiripad v. T. Narayanan
Nanbi ar, [1970] 2 S.C. C.- 325. Barrie & Lowe in their "Law of
Contempt," (Second Edition, PP. 233, 240-1) and Arlidge and
Eady in their "Lawof Contenpt" (Second Edition, PP. 162-3,
168), on a review of the judicial decisions on the topic,
seemto suggest that even allegation of partiality and bias
on the part of judges may not anmount to contenpt so |long as
it is free from the taint of 'scurrilous abuse’ and can be
considered to be 'fair coment’. The observations made by
the Lord Justice Phillinore Conmttee on Contenpt of Court
in 1974 on this type of contenpt (Paras 160 & 161) al so make

i nteresting reading. I do not, however, think it is
necessary to pursue this aspect of  the nmatter. 1In the
present case, it is true, as pointed out by ny | Ilearned

brother, there are passages in the speech which, torn out of
context, may be liable to be m sunderstood. But reading the
speech as a whole and bearing in mnd the sel ect audi ence to
which it was addressed, | agree with ny |earned brother no
contenpt has been committed. | think that we shoul d accept,
at its face value, the affidavit of respondent No. 1 that
the speech was only a theoretical dissertation and that he
i ntended no disrespect to this Court or its functioning.

2. The second aspect of the case on which argunents
have been addressed before us relate to the procedure to be
followed in such matters. As this aspect raises sone
i mportant issues, | would Ilike to state nmy views thereon
separatel y.

3. The crimnal mscellaneous petition filed by. the
petitioner purports to be only "information" wu/s 15(1)(a)
and (b) of the Contenpt of Courts Act, 1971 ('the Act’). The
petitioner seeks to inform this Court that he cane to know
froma report in ’'Hi ndustan Tinmes' that respondent No. 1, in
the course of a speech delivered by him at Hyderabad on
Noverber 28, 1987, had nade certain statenents which, in-the
petitioner’s opinion, rendered him liable to be proceeded
against for contenpt of court. Appending what is stated to
be a full text of the said speech as published in the
"Newstine", the petitioner prays that this Court should be
pl eased to "initiate contenpt of court proceedi ngs suo notu
under S. 15(1) of the Contenpt of Court Act, 1971 read with
rule 3(a) of the Supreme Court (Contenpt of Court) Rules,
1975". Though the prayer is vague as to the person
590
agai nst whom the proceedings are to be initiated, the
allegations in the petition |eave no doubt that it is
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respondent No. |, and only he, who, even according to the
petitioner, is to be charged with contenpt. Nevert hel ess,
the petitioner has added three nore respondents to the
Criminal Mscellaneous Petition, nanely the Attorney Cenera

of India (by nane), the Solicitor General of India (by name)
and Sri 13 Ranpji Rao, Editor of "Newstinme". In my opinion

this petition raises certain question of general inportance
which need to be discussed so as to evolve a proper
procedure, at |east for future guidance in these matters. |
proceed to di scuss these aspects.

4. Article 129 of the Constitution declares that the
Supreme Court shall be a court of record and that it shal
have all the powers of 'such a court including the power to
puni sh for contenmpt of itself. However, the powers of the
Supreme Court and High~ Court in this regard have been
recently classified in the Contenpt of Courts Act, 1971.
This Act defines "contenpt of court” and classifies it into
two categories, ~"civil contenpt™ and "crimnal contenpt".
These definitions need not be set out here, particularly as
the petitioner has filed a 'crinminal miscellaneous petition
and it is quite clear “that ~what he seeks to charge
respondent No. 1 with s "crimnal contenpt”. Section 14
deals with contenpt in the face of the court and we are not
concerned with it here. ~Section 15 specifies how crimna
contenpt is to be/taken cogni zance of. It will be useful to
set out here the relevant portions of this section

" 15. Cogni zance of crinminal contempt in other

cases-

(1) In the case of a criminal contenpt, other than

a con tenmpt referred to in Section 14, the Suprene

Court or the Hi.gh Court may take action . on its own

notion or on a notion nade by-

(a) the Advocate-CGeneral, or

(b) any other person, with the consent in witing

of the Advocate-CGeneral, or

(c) in relation to the Hgh Court for the Union

Territory of Delhi, such law officer as the

Central CGovernment nay, by notification in the

of ficial Gazette, specify in this behalf, or any

ot her person, with the consent in witing of such

| aw of ficer.

XXX XXX XXX
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(3) Every nmotion or reference nmde under the

section shall specify the contenpt of which the

person charged is alleged to be guilty.

Expl anation-In this secti on, the expr essi on

"Advocat e- general " nmeans

(a) In relation to the Suprene Court, the

Attorney-General or the Solicitor-General

XXX XXX XxXx"

5. This Court has, with the approval of the President,
franed, in exercise of its powers under section 23 of the
Act read with article 145 of the Constitution, rules to
regul ate proceedings for contenpt of the Supreme Court. The
rul es relevant for our present purpose are the follow ng:

3. In case of contenpt other than the contenpt
referred to in rule 2, the Court may take action
(a) suo notu, or

(b) on a petition nade by Attorney General, or
Solicitor General or

(c) on a petition nade by any person, and in the
case of a crimnal contenpt, with the consent in
witing of the Attorney General or the Solicitor
CGener al .
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4.(a) Every petition under rule 3(b) or (c) shal
cont ai n:
(i) the nane, description and place of residence
of the petitioner or petitioners and of the
per sons char ged;
(ii) nature of the contempt alleged, and such
material facts, including the date or dates of
conmi ssion of the alleged contenpt as nmay be
necessary for the proper determination of the
case;
(iii) if a petition has previously been made by
himon the same facts, the petitioner shall give
the details of the petition previously nade and
shal | also indicate the result thereof;
592
(b) The petition  shall be supported by an
af fidavit.
(c) where the petitioner relies upon a docunent or
docunentsin his possession or power, he shal
file such docurment or docunments of true copies
thereof with the petition
(d) No court-fee shall be payable on the petition
and on any docunents filed in the proceedings.
5. Every petition under rule 3(b) and (c) shall be
posted before the Court for prelimnary hearing
and for orders as to issue of notice. Upon such
hearing, the Court, if satisfiedthat no prim
facie case' has been nade out for issue of notice,
may di smss the petition, and, if not so satisfied
direct that  notice of ~ the petition be issued to
t he contemmer.
6.(1) Notice to the person charged shall be in
Form 1. The persons charged shall, unl ess
ot herwi se charged shall, -unl ess ot herw se ordered,
appear in person before the Court as directed on
the date fixed for hearing of the proceedi ngs, and
shall continue to remain present during hearing
till the proceedings is  finally disposed of by
order of the Court. " F. (2) Wen action is
instituted on petition, a copy of ~the petition
along with the annexures and affidavits shall be
served upon the person charged.
10. The Court may direct the Attorney- General or
Solicitor General to appear and assist the Court.
6. A conjoint perusal of the Act and rules nakes it
clear that, so far as this Court is concerned, action for
contenpt may be taken by the Court on its own notion or on
the motion of the Attorney General (or Solicitor CGeneral) or
of any other person with his consent in witing. there is no
difficulty where the court or the Attorney-Ceneral choose to
nove in the natter. But when this is not done and'a private
person desires that such action should be taken, 'one of
three courses is open to him He may place the information
in his possession before the Court and request the Court to
take action: (vide C. K. Daphtary v. OP. Gupta, [1971]
Suppl. SS.C R 76 and Sarkar v. Msra, [1981] 2 S.C. R 331);
he may place the information before the Attorney
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CGeneral and request himto take action; or he may place the
informati on before the Attorney General and request himto

permt him to nove the Court. |In the present case, the
petitioner alleges that he has failed in the latter two
courses-this will be considered a little | ater-and has noved

this "petition" praying that this Court should take suo notu
action. The "petition" at this stage, constitutes nothing
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nore than a node of laying the relevant information before
the Court for such action as the Court may deemfit and no
proceedi ngs can conmence until and unless the Court
considers the information before it and decides to initiate
proceedi ngs. Rules 3 and 4 of the Suprene Court (Contenpt of
Court) Rules also envisage a petition only where the
Attorney General or any other person, wth his witten
consent, noves the Court. Rule 5 is clear that only a
petition nmoved wunder rule 3(b) and (c) is to be posted
before the Court for prelimnary hearing. The form of a
crimnal mscellaneous petition styling the informant as the
petitioner and certain other persons as respondents is
i nappropriate for nerely lodging the relevant information
before the Court under rule 3(a). It would seemthat the
proper title of such a proceeding should be " Inre .. (the
al l eged contemer)" (see: Kar v. Chief Justice, [1962] 1 SCR
320 though that decision related to an appeal from an order
of conviction for contenpt by the Hi gh Court). The formin
which this request has to be sought and considered in such
cases has al so been touched upon by the Del hi H gh Court in
Ani | Kumar  Cupta v. K. Subba Rao, 'ILR 1974 Delhi 1. This
case, at the outset, pointed out that the information had
been erroneously nunbered by the office of the Court as
Crimnal original No. 51 of 1978 and concluded with the
fol |l owi ng observations:
"The office is to take note that in future if any
information is |lodged even in the form of a
petitioniinviting this court to take action u/s 15
of the Contenpt of Courts Act or Article 215 of
the Constitution, where the information.is not one
of the persons named in section 15 of < the said
Act, it should not be styled as a petition and
shoul d not be placed before the judicial side.
Such a petition should be placed before the Chief
Justice for orders in chanbers and the ' Chief
Justice nmay decide either by hinmself or in
consultation with the other judges of the court
whet her to take any cognizance of the information.
The office to direct to strike off the- information
as "Crimnal original No. 51 of 1973" and to file
it"

I think that the direction given by the Delhi ~Hi gh
Court sets out
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the proper procedure in such cases and nmay be adopted,
atleast in future, as a practice direction or as arule, by
this Court and other H gh Courts. However, a petition having
been filed and simlar petitions having perhaps  been
entertained earlier in several courts, | do not suggest that
this petition should be disnissed on this ground.

7. In this case, apart fromfiling his informtion in
the form of a mscellaneous petition, the petitioner has
added as respondents to the petition not only the alleged
contemer but three nore persons. He says that he approached
the Attorney General of |India and the Solicitor General of
India for their witten consent to enable him to file a
petition under Section 15(1) read with rule 3(c) but that
they have refused to exercise the jurisdiction vested in
themby Ilaw and that, therefore, "they have been inpl eaded
as parties in the present proceedings (as necessary and/or
proper parties) in order that they may get an opportunity to
justify the stand they have taken in the matter flowi ng from
their refusal to exercise jurisdiction." So far as
respondent No. 4, is concerned, the only reason given for
inmpleading him is that the full text of the speech of
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respondent No. 1 has conme out in the newspaper published by
himand placed before the court and that he was being
i npl eaded only to prove the authenticity of the speech, in
the event of possible disclainer of the respondent No. 1. In
ot her words, respondent No. 4 is only a possible wtness
through whom he proposes to prove the authenticity of the
speech which contains the words of alleged contenpt. In ny
opi nion this cannot be done. Assuming that a petition is the

proper form of approach to the court under rule 3(a), | have
indicated earlier the proper title to such a petition. It
will have no respondents and it wll be for the court to

i ssue notice to persons against whom a case for contenpt
needs exam nation. Viewed as a petition wunder rule 3(c),
rule 4 envisages only that the petition should contain the
nane, description and place of resi dence of t he
petitioner(s) and the persons charged. It does not
contenpl ate any other person being nade a party to it. Under
rule 6 the notice to the person charged is to be in the form
appended to the rules and the formof notice not only nakes
it clear that it is to be addressed only to a person charged
with contenpt —of court but al so contains certain directions
appropriate only to such a person. This is naturally so, for
it is obvious that the only persons who can be respondents
in such a petition  are the persons who are charged wth
crimnal contenpt. The petition, as filed here, is a
petition for initiating proceedings for contenpt of court
only against respondent No. 1. Even  if the petitioner has
any other cause of  action against- other persons, such
persons are neither necessary nor even proper parties to the

petition.
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This is especially so because such cause of ‘action is of a
purely civil nature. At best the petitioner can say that he

is entitled toa wit of mandanus directing the Attorney
CGeneral and Solicitor General to discharge their statutory
obligation in case they fail to do so or a wit of
certiorari to quash their decision in case they /wthhold
unreasonably their consent to the petitioner filing a
petition. But this is a renedy to be sought independently
agai nst these persons by a separate wit petition. He cannot
seek to get relief against the Attorney Ceneral and
Solicitor General by a petition mxing-up his crimna
charge agai nst respondent No. 1 and his civil grievances
against the Attorney CGeneral and Solicitor General. It is
true that on the ternms of Section 15(1) ~and rule 3(c), a
petition for contenpt will not be maintainable by a private
person without the witten consent of the Attorney Genera
or the Solicitor General. But he cannot seek (to get over
this objection to the maintainability of a petition wthout
such consent nerely by the device of adding them as
respondents to the petition, even if he had added, in the
petition, a prayer for some relief against them 'But, in
this case, even such a prayer is not there and no relief is
sought against the Attorney General or Solicitor CGeneral.
This petition, therefore, if treated as a petition under

rule 3(c), is not nmaintainable for want of consent by the
Attorney General and the Solicitor General and has to be
di smissed as such. That apart, as | have already pointed

out, the inclusion of respondents 2 to 4 as respondents to
the petition is totally wunjustified and, even if the
petitionis to be taken on record as a nere laying of
i nformati on under rule 3(a), the nanes of respondents 2 to 4
nmust be struck off fromthe array of parties. | would direct
accordi ngly.

8. This case itself illustrates t he type of
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difficulties which can arise by filing such a rolled up
petition. Having regard to the nature of the allegations
agai nst respondent No. 1 and the formin which the petition
had been presented, we were of opinion that the question as
to "what action, if any, need be taken" by this Court on
such a petition called for consideration and we directed the
issue of such a notice by our order dated 10.2.1988. The
terms of the order make it clear that we wanted to hear the
parties nmentioned in the petition and the Additiona

Solicitor General on the above question. Some aspects that
arise for consideration are: whether the petition is
properly framed; what is the relief, if any, that can be
given to the petitioner against the alleged refusal of the
Attorney General and Solicitor General to give consent to
the petitioner to filea contenpt petition; and whether, in
case they considered thenselves disabled fromacting on the
application, the Additional Solicitor General can be called
upon to exercise the said
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function.. W needed assistance on these issues. If the
Attorney A Ceneral/Solicitor General had not been nade
parties, we would have called upon themto assist us under
rule 10. Since, however, they had been added as parties, we
directed notices to issue to them "as to what action, if
any, need be taken on'the petition." Unfortunately, we find
that a notice was issued not only tothe first respondent
naned in the petition (the alleged contemer) but also to
the other "respondents" named in the petition, in the form
prescri bed under the rules containing recitals which are
appropriate only in the case of a person charged wth
contenpt of court, though a nention was specifically made
that the contenpt charge was only agai hst respondent No. 1.

The issue of notices in the prescribed form to the other
respondents was unjustified. This type of difficulty arose
only because the petition joined, as respondents, persons
who are totally wunnecessary for ~deciding the issue of
contenpt. There was no question of any 'contenpt’ notice
being issued to the Attorney General/Solicitor General as
there was not even a suggestion of any such allegation
against them and no other relief —had also been sought
against them | think that, in the circunstances, notices
shoul d not have been issued to themin the formin which
they were issued.

9. | may next consider the question whether even if the
petitioner was particular about his right to file a petition
under rule 3(C), he can have any recourse against the
Attorney General and the Solicitor General in _-case they
refuse their consent or, as alleged in this case, refuse to
deal with the petitioner’s application. One possible viewis
that the discretion to be exercised by the Attorney Ceneral/
Solicitor General is a quasi-judicial discretion -and that
its exercise is subject to judicial review by this court. In
this connection, reference was nade to the judgnent of this
Court in Conscientious Goup v. Mhamed Yunus and ors.
J.T. 1987(2) 377. In that case, the petitioner had w thdrawn
a contenpt petition filed by it as the Attorney General had
expressed his inability to exercise his jurisdiction for
reasons stated by him Subsequently, the petitioner on
learning that it could get the consent of the Solicitor
CGeneral, sought to have the earlier order recalled. Bhagwati
C. J. (Qbserved

" we woul d make it clear that it would be open
to the petitioner to approach the Solicitor
General and to revive the petition after obtaining
the consent of the Solicitor General wunder Rule
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3(c). Since this renedy is available to the
petitioner for reviving the petition for contenpt,
we do not propose to recall the order permitting
wi t hdrawal of
597

the petition. The petition can be revived by the
petitioner after obtaining the consent of the
Solicitor General. W nmay point out that the
petitioner will not be wthout renedy, if the
Solicitor General refuses his consent on any
irrelevant ground. "

The matter was then referred to the |earned Solicitor
General who declined consent stating that it would not be in
public interest to give his consent. The court then
considered the reasons given by the learned Solicitor
CGeneral and cane to the conclusion that the ground stated by
himfor decliningthe consent.could not be said to be
irrelevant in the eye of the law or characterised as
arbitrary, illegal or unreasonabl e. The petition for
contenpt ‘was, threfore, dismssed. Fromthese circunstances,
it is sought to be suggested that the action of the Attorney
General / Solicitor Ceneral is-subject to judicial review by
this Court.

10. In ny opinion this is not the necessary concl usion
that follows fromthe  observations extracted above. CQur
attention has been drawn by Sri Ganguly, appearing for the
| earned Solicitor  CGeneral, to the decision in Rajagopal Rao
v. Murtza Mitjahdi, [1974] 1 Andhra Law Tines, 170 and N
Venkat ar amar | appa v.. D. K. Naikar, A l.R 1978 Kar. 57, that
the grant or refusal of consent” is not justiciable. MW
| earned brother has not accepted the correctness of these
decisions on the ground that the statute confers a duty and
discretion on these law officers and that their " action
cannot be beyond judicial reviewas no person can be above
law. I am however, inclined tothink there is something to
be said in favour of the view taken by the two High Courts
for two reasons.

11. In the first place the role of the Attorney

Ceneral /Solicitor General is nmore akin to that of an am cus
curiae to assist the court in an_ adninistrative mtter
rather than a quasi-judicial role determning a lis

involving rights of a menber of the public vis-a-vis an
al | eged contemmer. As pointed out by the Supreme Court in
S.C. Sarkar v. V.C. Msra, [1981] 2 S.C R 331, thereare
difficulties in the Court naking frequent- use of the suo
notu power for punishing persons guilty of contenpt. The
Attorney General offers his aid and assistance in two ways.
On the one hand, he nobves the Court for action when he cones
across cases where he thinks there is necessity to vindicate
the dignity and reputation of the Court. On the other, he
hel ps in screening conplaints fromthe public to safeguard
the valuable tinme of the Court The observations of Lord Reid
and Lord Cross in the
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Thal i dom de case: A.G v. Tinmes Newspapers, [1972] A C 277,
of the House of Lords, in a different context, in Gouriet v.
Union of Post office W rkers, [1978] A C 435 and of Lord
Denning and Lawton LJ, in the sane case in the Court of
Appeal (1977-1 QB. 729) bring but this aspect of the
Attorney General’s functions.

12. Secondly, if we analyse the types of action which
the Attorney GCeneral/Solicitor General may take on an
application nade to him the position will be this. Firstly,
he may grant permission in which case no further question
will arise. | do not think it will be open to any other
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person to cone to the court with a prayer that the Attorney
CGeneral / Solicitor General ought not to have given his con

sent. For, it would always be open to the Court, in case
they find no reason to initiate action, to disnmiss the
petition. Secondly, it is possible that the Attorney

General / Solicitor General my not be able to discharge his
statutory function in a particular case for one reason or
other. This was what happened in the case of Mhamed Yunus
cited earlier. In that case it was only the Attorney Genera
who was wunable to discharge his functions under Section 15
and the petitioner could nove the Solicitor General, who
declined consent. But there m ght be cases in which both the
Attorney General and the Solicitor General are not in a
position to take a decision on the application nmade to them
by a private party. Thirdly, both of themmay refuse their
consent. In the latter two cases, | amunable to see what
pur pose would be served by the Court spending its tine to
find out whether the Attorney GCeneral/Solicitor Genera
shoul d have given a decison one way or the other. For, the
petitioner is not without renedy. It is open to him always
to place the-information in his possession before the Court
and request the Court to take action. (see, Lord Cross in
A.G v. Times Newspaper, [1974] A C 277 at p. 321
Bhagwati, C.J. could have neant this when he said that, if
the consent of the “Solicitor General was wthheld on
irrel evant grounds, the petitioner was not w thout renedy.
13. the petitioner has submtted that the Attorney

General and Sol iciitor General acted unreasonably in
declining to act in ‘the present case. Though, as indicated
earlier, it wll not be a fruitful exercise to review such

decision, particularly when a request for suo npbtu action
under rule 3(a) has been made, the point having been raised,
| shall consider how valid this conplaint is. Wat the
petitioner here did was that, instead of nmerely placing the
information with himbefore the Attorney Ceneral/ Solicitor
CGeneral and seeking their consent to his filing a petition
before the Court, the petitioner wote a |letter contain-
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inga lot of other irrelevant matter. In particular, in
par agr aph 7, he suggest ed t hat the At t or ney
CGeneral / Solicitor General mght feel —enbrassed in giving
consent for the prosecution as the person sought to be
charged happened to be the Mnister "who effectively hires
and fires law officers and for all purposes at whose
pl easure they hold their office." He also expressed his
appr ehensi ons about the possible outcome of his request. In
ot her words, the petitioner, while purporting to seek the
consent of the At t or ney General / Sol i ci tor Gener al
si mul taneously expressed his lack of confidence in  their
j udgrment and their ability to discharge their  duties
objectively and inpartially. It is not surprisingthat, in
this situation, the learned Attorney GCeneral/ Solicitor
CGeneral decided not to exercise their statutory powers at
all one way or the other. The | earned Attorney General has
pl aced before us a statenent explaining his stand in-the
nmatter. He has pointed out that two occasions had arisen in
the past when, for conpelling reasons, he could not dea
with an application for consent filed before him So far as
the present case is concerned, he has stated:
"The Attorney Ceneral has declined to exercise his
functions under Section 15 of the Contenpt of the
Courts Act in view of the allegations of |ack of
inmpartiality and independence. These allegations
contain a reflection of bias and foreclosure on
the part of the Atorney GCenera. The Attorney
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General declined to investigate the matter since
the allegation of bias should nornally disentitle
himfrom proceeding further wth the matter. The
Attorney General has followed this cour se
consi stently."

From the above narration, it is clear that the Attorney
General/ Solicitor General acted rightly and in the best
traditions of their office by declining to deal wth the
petitioner’'s request and leaving it to the petitioner to
foll ow such other course as he considered advisable. The
petitioner had cast aspersions agaist both the Law officers
doubting their ability act objectively and thus stultified
by his own conduct this course indicated by the statute.

14. The last question that remains to be touched upon
is whether, in a case where neither the Attorney General nor
the Solicitor General is in a position to consider a request
under Section 15(1)(c), it is open to the petitioner to seek
the consent of some other |aw officer such as the Additiona
Solicitor General. ~Apart fromthe fact that, in the present
case, the  petitioner would have had the sane criticism
against the Additional Solicitor General as he had agai nst
t he
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Attorney General/Solicitor GCeneral, the clear answer to the
guestion appears to be that it is not open to himto seek
such consent. Section 15 is quite clear that the witten
consent of only those officers as have been specifically
authorised by the section would be taken note of for
entertaining a petition under the section. But this does
not, in any way, deprive the petitioner of his renmedy as he
can come to Court, as indeed he has done, requesting the
court to take suo notu action

15. For purposes of convenience, | ~nmay sum up ny
concl usions. They are:

(a) This petition, if treated as one filed 'under

Section 15(1) read c. wth rule 3(a) is not in proper

formand, if treated as onefiled under rules 3(h) and

3(c), is not maintainable as it is not filed by the

Attorney General/Solicitor General or by -any person

with his consent.

(b) In either event the petitioner should not have

added to the petition respondents other than the person

who, according to the petitioner, is guilty of contenpt
of court and so their names should be deleted fromthe
array of parties.

(c) In case the Attorney GCeneral/Solicitor ~ Cenera

refuse con sent or decline to act, their decision is

not judicially reviewable and petitioner’s remedy is to

approach the Court for action under rule 3(a).

(d) In this case, the Attorney GCeneral/Solicitor

CGeneral acted properly in declining to deal with the

petitioner’s application either way; and

(e) Considering the petition as nothing nore  than

i nformati on under rule 3(a) on which this Court nmay or

may not take suo notu action and, after hearing counse

for the alleged contemmer, we think there is no need to
initiate proceedings against respondent No. 1 for
contenpt of court.

I, therefore, agree that the petition should be

di sm ssed
S. L. Petition di sm ssed.




