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ACT:

Constitution off India-Article 16(4)- Reservation of
posts and appointnents for nenbers of backward cl asses read
with Art. 16(1)- Equal opportunity to all citizens relating
to public enploynent-Reservation of  posts- for schedul ed
castes/tribes nust not be so excessive which would in effect
efface the guarantee of equal opportunity Reservation of the
only post in cadre for scheduled caste candidate amunts to
100 per cent reservation-100 per cent reservation is
excessive and is not perm ssi bl e ~under Art.. 16(4)-
Reservation of first vacancy in a particular cadre for
schedul ed caste candidate is violative of Art. 16(1).

HEADNOTE:
%

The State of Bihar had a Directorate —of |Indigenous
Systems of Medicines which was a part of its Health
Department and one Dr. Nagesh Dwi vedi was its Director. On
6.5.1978 the State Governnent created a separate Directorate
of | ndi genous Medicines, the Director being fromone of the
systens of nedicines consisting of Ayurvedic,  Unani and
Honeopathic. At the time of creation of the -separate
Directorate, the Government sanctioned the posts of two
Deputy Directors for each of the two remaining systenms. The
State Governnent had in the neanwhile prescribed a 50 point
roster to inplement the policy of reservation to posts and
appoi ntnents for nmenbers of the backward cl asses under Art.
16(4). It was laid down that '"if in any grade, there'is only

one vacancy for the first tine, then it will be deenmed to be
unreserved and for the second tinme also, if there be only
one vacancy, then it will be deened to be reserved’ . Acting

upon this roster the Governnent reserved the post of Deputy
Director (Honmeopathic) for a schedul ed caste candi date. The
Public Service Conmission on being noved by the Governnent,
i ssued an advertisenment inviting applications from menbers
of the scheduled caste and the appellant was selected for
appointnent to the post. Respondent No. 4 challenged the
sel ection of the appellant in the H gh Court by filing a
petition under Article 226 of the Constitution. In Cctober
1982 an additional post of Deputy Director (Ayurvedic) was
created and fill ed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

The High Court allowed the wit petition and quashed
the said advertisenent and the consequent order of
appoi ntnent of the appel -

131

lant. The Hi gh Court was of the view that the post of
Director and three Deputy Directors could not be clubbed
together for reservation of posts and appointnments. Nor
could the posts of Deputy Directors Honmeopathic, Ayurvedic
and Unani which form distinct and separate systens of
medi ci nes be grouped for purposes of reservation

The appell ant contended that there were four posts in
the Directorate of |Indigenous Medicines and all the posts
were Cass | posts and therefore according to the 50 point
roster the post of Director having been treated as
unreserved by the Rotational system the post of Deputy
Director (Hormeopathic) was rightly reserved for a schedul ed
caste candi date.

Dism ssing the appeal, this Court,

N

HELD: The posts of the Director and those of the Deputy
Directors constitute different cadres of the service. It is
mani fest that the post of the Director of |Indigenous
Medi ci nes, which is the highest post in the Directorate
carried on a higher grade or scale, could not possibly be
equated with those of ‘the Deputy Directors on a | ower grade
or scale. In view of this, according to the 50 point roster,
if in a particular cadre a single post falls vacant, it
should, in the case of first vacancy, be ‘considered as
general . That being so, the State Governnment could not have
directed reservation of the post of Deputy Director
(Honeopat hic) which was the first vacancy in-a particular
cadre i.e. that of the Deputy Directors, for candidates
bel onging to the schedule castes. Such reservation was not
in conformity wth the principles1aid dow in the 50 point
roster and was inpermssible “under Art. 16(4) of the
Constitution and clearly violative of the guar ant ee
enshrined in Art. 16(1) of equal opportunity to all ‘citizens
relating to public enploynent. Clause (4) of Art. 16 is by
way of an exception of the proviso to Art. 16 (i). The High
Court rightly held that the reservation of ~the post of
Deputy Director (Honeopathic) amunted to 100% reservation
whi ch was inmperm ssible under Art. 16(4) as otherwise it
woul d render the guarantee of equal opportunity in the
matter of public enploynment under Art. 16(1) wholly el usive
and meani ngl ess. [137F-H, 138A-C

If there is only one post in the cadre, there can be no
reservation under Art. 16(4) of the Constitution. The whol e
concept of reservation for application of the 50 point
roster is that there are nore than one posts, and the
reservation as laid down by this Court in MR Balaji’'s case
can be upto 50% The CGovernnent cannot, for “instance,
decl are that the post of the Director of Indigenous
Medi ci nes shall be reserved
132
for candi dates bel ongi ng to schedul ed castes. The
Directorate is a paranedical service with Director as its
head and the three Deputy Directors belonging to three
di stinct and separate disciplines viz. Honeopathic, Unan
and Ayurvedic wunder him |In the para-medical system the
three posts of Deputy Directors pertain to three distinct
systens and therefore each of them is an isolated post by
itself. The sanme principles should, we think, as in the case
of Director, apply. W refrain from expressing any opinion
on the aspect whether the isolated posts like those of the
Deputy Directors can be subjected to the 50 point roster by
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the rotational systemas it does not arise in the present
case. Assuming that the 50 point roster applied, adnmttedly,
the first wvacancy in the cadre of Deputy Directors was that
of the Deputy Director (Honeopathic) and it had to be
treated as unreserved, the second reserved and the third
unreserved. The first vacancy of the Deputy Director
(Honmeopathic) in the cadre being treated as unreserved
according to the roster, had to be throwmn open to all. A
candi date belonging to the Schedul ed caste had therefore to
conpete with others. [138C G

The three posts of Deputy Directors of Homeopathic
Unani and Ayurvedic are distinct and separate as they
pertain to different disciplines and each one is isolated
post by itself carried in the sanme cadre. There can be no
groupi ng of isolated posts even if they are carried on the
same scal e. The Governnent of India instructions relating to
reservations of posts and appointnments for the schedul ed
castes and scheduled tribes contained in the Brochure on
Reservation for Schedul ed Castes  and Scheduled Tribes in
Servi ces ‘and whi ch have beenissued to carry out the nmandate
of Art. 16(4) consistent with the equality clause under Art.
16(1) and 16(2) and the requirenents of Art. 335, nanely,
the mai ntenance of efficiency of admi nistration clearly show
that there can be no grouping of one or nore isolated posts
for purposes of reservation. To illustrate, Professors in
nedi cal colleges are carried on the sane grade and scal e of
pay but the posts of Professor of Cardiol ogy, Professor of
Surgery, Professor 'of Gynecology pertain to particular
di sci plines and therefore each is an isolated post.
[ 138H;, 139A-F]

Article 16(4) is an exception to Art. 16(1) and Art.
16(2) and therefore the power to nake a special provision
for reservation of posts and appointnents in favour of the
backward cl asses nust not be so -excessive which would in
effect efface the guarantee of equal opportunity in the
matter of public enployment or at best make it illusory. W
are not aware of any decision of ‘this Court where excessive
reservation of appointnents or posts in favour of any
backward class of citizens to the extent of 100% has been
uphel d, except in the application of the carry forward rule.
[ 139G H]
133

MR Balaji & Os. v. State of Mysore, [1963] Suppl. 1
S.C.R 439; T. Devadasan v. Union of India & Anr., [1964] 4
S.CR 680; State of Kerala & Anr. v. NM Thomas & O's.,
[1976] 1 S.C.R 906; Akhil Bharatiya Soshit Karanchari Sangh
(Railway) v. Union of India & Os., [1981] 2 S C R 185
State of Karnataka v. Shivaji Y. Garge (C A | No. 4117 of
1984 decided on 19th Cctober, 1984; K C Vasanth Kumar &
Anr. v. State of Karnataka, [1985] Suppl. S.C.C. 714 and
Arati Ray Choudhury v. Union of India & Os., [1974] 1
S CR 1, referred to

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2315 of
1981.

Fromthe Judgment and order dated 16.5.1980 of the
Patna H gh Court in Wit Jurisdiction Case No. 1430 of 1979.

S.R Srivastava for the Appellant.

D. Goburdhan and A. Sharan, for the Respondents.

The Judgnent of the Court was delivered by

SEN, J. This appeal by special |eave is against the
judgrment and order of the Patna Hi gh Court dated 16th My,
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1980 allowing the wit petition filed by respondent No. 4
Dr. Kaneshwar Prasad and quashing the inpugned adverti senent
No. 121/1978 issued by the Bihar Public Service Conm ssion
inviting applications for the post of Deputy Director
(Horreopathic) in the Directorate of Indigenous Medicines,
Heal th Departnent, State of Bihar from scheduled caste
candi dat es, and the consequent order of the State Governnent
dated 30th My, 1979 for the appointnment of the appell ant
Dr. Chakradhar Paswan to that post.

A few essential facts would elucidate the nature of the
controversy. Prior to 1974 the Directorate of |ndigenous
Systens of Medicines was a part of the Health Department. On
14th March, 1974 the State Governnent appointed Dr. Nagesh
Dwi vedi, Manager, State  Ayurvedic and Unani Medi ca
Phar macy, Bihar on an ~ad-hoc basis to the post of Director
(I ndi genous Medi cines). He assumed charge on the next day
and was confirned-in that post on 11th Decenber, 1976. The
State CGovernnent on 6th May, 1978 directed the creation of a
separate Directorate of Indigenous Medicines, the Director
being from one of the systens of nedicines consisting of
Ayurvedi ¢, Unani and Honmeopathic. At the time of creation of
the separate Directorate,

134

the CGovernment sanctioned the posts of two Deputy Directors
for each of the two remaining systenms. The State Gover nnment
had in the neanwhile on the basis of the decision of this
Court in MR Balaji & Os. v. State of Msore, [ 1963]
Suppl. 1 SCR 439 by its circular dated 8th Novenber, 1975
prescribed a 50 point roster to inplement the policy of
reservation to posts and appointnments for ~menbers of the
backward cl asses under Art. 16(4). It was laid down that 'if
in any grade, there is only one vacancy for the first tine,

then it wll be deened to be unreserved and for the second
time also, if there be only onevacancy, then it will be
deenmed to be reserved’. Acting upon the roster the Joint
Secretary to the CGover nrent , Gener al Admi ni stration

Departnment (Personal) made a proposal on 13th June, /1978 for
reservation of the post of Deputy Director (Honeopathic) for
menbers of the scheduled castes. ~He said that in the
Directorate of |Indigenous Medicines, three posts had been
sanctioned-(1) Director of I|ndigenous  Medicines (2) Deputy
Director (Honeopathic) and (3) Deputy Director (Unani). Al

these posts were Cass | posts. He suggested that according
to the roster of appointnents, out of these three posts the
first, namely, that of Director which had been filled by Dr.
Nagesh Dwi vedi, be treated as unreserved, the second shoul d
be treated as a reserved for a schedul ed caste candi dates
and the third should be unreserved. According to him al

the posts could be grouped together fromthe view point of
reservation. After the qualifications had been prescribed in
consultation wth Dr. Jugal Ki shore, Advisor- to the
CGovernment, the Health Mnister passed an order on 28th
July, 1978 for the reservation of the post of  Deputy
Director (Honmeopathic) for a schedul ed caste candi date. The
Public Service Conmi ssion on being noved by the Government,
i ssued the inmpugned advertisenment inviting applications from
nmenbers of the scheduled castes and the appellant was
selected for appointment to the post. Apprehending that the
CGovernment  woul d appoi nt the appellant to the post,
respondent No. 4 noved the High Court by a petition under
Art. 226 of the Constitution for the grant of an appropriate
wit, direction or order. The Governnment however by order
dated 30th My, 1979 appointed the appellant to the post of
Deputy Director (Honeopathic) and he assuned charge to that
post, and was later confirned in the post. Although the
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appoi nt nent of the appellant has been declared to be invalid
by the Hi gh Court, he is continuing to hold the post by
virtue of the interim stay granted by this Court on 26th
June, 1980.

It appears that steps were thereafter taken to fill up
the post of Deputy Director (Unani) and Dr. Mhamrad
Kanruzzama Kanmar, Pradhyapak, Governnment Tibbia Coll ege,
Pat na was pronoted and
135
appointed to that post, and he is working on regul ar basis.
On 5th Cct ober, 1982 the Governnent sanctioned the
addi ti onal post of Deputy Director (Ayurvedic) and this post
was filled up by pronmotion of Dr. (Snt.) Uma Sinha, who is
hol di ng additional charge of the post in addition to the
charge of her own post as Pradhyapak, Governnent Ayurvedic
Col l ege, Patna. Thus, in- the Directorate of Indigenous
Medi cines for the present there are four posts, all being
Cass |~ posts. Qut of these, | the post of Deputy Director
(Honeopathic) is held by the appellant who belongs to a
schedul ed caste, and the renmai ning three posts including the
post of Director are held by menbers belonging to the
general category

Lalit Mohan Sharma, J. speaking for a Division Bench
held that (1) Reservation to the only post of Deputy
Director (Homeopat hic) for nenbers bel onging to the
schedul ed castes s tantanmount to 100%treservation. (2) The
two posts of Deputy Director (Honeopathic) and Deputy
Director (Ayurvedic)  cannot be |inked together for purposes
of reservation of posts. And (3) The order 'reserving the
post  of Deputy Director (Honmeopat hic) ~infringes the
principle enbodied in the Governnent circular introducing 50
poi nt roster according to which, if in a particular cadre, a
single post falls vacant, it should, in-the case of first
vacancy, be considered as general and onthe second occasion
when a single post again falls vacant, the same nust be
treated as reserved. The | earned Judge also said that it has
been laid down that if in a particular cadre there is only
one post, then in case when it is being filled up for the
second time, it will be considered reserved, that is, on the
first occasion it nust be treated as a general seat. In
substance, the Hi gh Court was of the view that the posts of
Director and three Deputy Directors could not be clubbed
together for reservation of posts and appointnments. Nor
could the posts of Deputy Directors of Homeopathic,
Ayurvedi ¢ and Unani which formdistinct and separate systens
of medi ci nes be grouped for purposes of reservation.

The main contention of Dr. Y.S. Chitale, |[|earned
counsel for the appellant, is that there are four posts in
the Directorate of |ndigenous Medicines and all the posts
are Class | posts and therefore according to the 50 point
roster, the post of Director having been treated as
unreserved, by the rotational system the post of | Deputy
Director (Homeopathic) was rightly reserved for a schedul ed
caste candidate. According to him the Hi gh Court fell into
an error in assumng that the reservation of the post of
Deputy Director (Honeopathic) for a schedul ed caste
candi date under Art. 16(4) anobunted to 100% reser-

136

vation and suffered from the vice of offending against the
equal ity clause wunder Art. 16(1) read wth Art. 14 of the
Constitution. In answer to the argument Shri L.N  Sinha,
| ear ned counsel appearing for respondent No. 4, submits that
firstly, the posts of Director and Deputy Directors are not
carried in the sanme cadre and therefore they could not be
grouped for pur poses of i mpl enenting the policy of
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reservation under Art. 16(4), and secondly, the three
systens of i ndi genous nedi ci nes, nanely, Homeopat hic,

Ayurvedic and Unani are distinct and separate systens of
medi ci nes and thus the 50 point roster could not be applied.

As we had doubt and difficulty as to whether the posts
of Director and Deputy Directors were Posts belonging to the
same cadre, we called wupon the parties to file further and
better affidavits to elucidate the point. The State
CGovernment has now placed on record the additional affidavit
of the Law officer in the Health Department, State of Bihar
dated 10th Novenber, 1987. The affidavit discloses certain
facts, namely: (1) The pay scale of Director of Indigenous
Medicines is different from that of the Deputy Directors.
(2) The posts of the Deputy Director (Honeopathic), Deputy
Director (Ayurvedic) and Deputy Director (Unani) are carried
in the pay scale of Rs.1900-75-2500. (3) Although the pay
scale of all the three Deputy Directors is identical, the
posts are filled by doctors belonging to different branches
of indi genous - nedicines, nanely, Homeopathic, Ayurvedic and
Unani. (4) ~The post of Director is the highest post in the
Directorate of I ndi genous Medi cines-and the said post is in
the higher pay scale of Rs.2225-75-2675. (5) Though the
posts of Director and Deputy Directors in the Directorate do
not belong to wunified grade, but for the purpose of
determ ning the quantum of reservation the three posts i.e.
that of the Director, Deputy Director ~ (Honmeopathic), and
Deputy Director (Unani) were grouped together as all of them
were Class | posts.  (6) The newy-created post of Deputy
Director (Ayurvedic) which at present is vacant is being
filled up by following the principle of 50 point roster.
These facts are not controverted by the appellant by any
af fidavit-in-rejoinder.

The questions that fall for our determ nation are: (1)
Is the post of Deputy Director (Honeopathic) an 'isolated
post’ and therefore reservation of the post for a schedul ed
caste candidate amounts to.  100% reservation and nust
therefore be declared to be inpermssible under Art. 16(4)7?
(2) Whether the posts of the Director and the three Deputy
Directors could be grouped together for purposes of
i mpl ementing the policy of reservation, according to the 50
poi nt roster.

137
And (3) Could the posts of the Director and the three Deputy
Directors in. the Directorate of |ndigenous Medicines

al t hough they are posts carried on different grades, stil
be clubbed together for purposes of reservation nerely
because they are Cass | posts?

The argument of |learned counsel for the appellant
suffers fromthe infirmty that it overlooks that though the
Directorate of Indigenous Medicines conprises of four posts,
nanely, that of the Director and three Deputy Directors,
which are Cass | posts, the posts of Director and Deputy
Directors do not constitute one 'cadre’. They are menbers of
the sane Service but do not belong to the sane cadre.
According to the 50 point roster, if in a particular grade a
single post falls vacant, it should, in the case of first
vacancy, be considered as unreserved i.e. general and on the
second occasion when a single post again falls vacant, the
same nmust be treated as reserved. Adnmittedly, the post of
the Director is the highest post in the Directorate of
I ndi genous Medicines and is carried in the higher pay scale
or grade of Rs.2225-75-2675 while the posts of the Deputy
Directors are carried in the pay scale of grade of Rs.1900-
75-2500. In service jurisprudence, the term ’'cadre’ has a
definite legal connotation. In the legal sense, the word
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"cadre’ is not synonynmous with ’service'. Fundanental Rule
9(4) defines the word ’'cadre’ to nean the strength of a
service or part of a service sanctioned as a separate unit.
The post of the Director which is the highest post in the
directorate, is carried on a higher grade or scale, while
the posts of Deputy Directors are borne in a | ower grade or
scale and therefore constitute two distinct cadres or
grades. It is open to the Governnent to constitute as nany
cadres in any particular service as it may choose according
to the administrative convenience and expediency and it
cannot be said that the establishment of the Directorate
constituted the formation of a joint cadre of the Director
and the Deputy Directors because the posts are not
i nterchangeabl e and the incunbents do not performthe sane
duties, carry the same responsibilities or draw the sane
pay. The conclusion-is irresistible that the posts of the
Director and those of  the ©Deputy Directors constitute
different cadres of the Service. It is manifest that the
post of the Director of Indigenous Medicine, which is the
hi ghest post in the Directorate carried on a higher grade or
scal e, could not possibly  be equated with those of the
Deputy Directors on a | ower grade or scale. In view of this,
according to the 50 point roaster, if in a particular cadre
a single post falls vacant, it should, in the case of first
vacancy, be considered as general. That being so, the State
CGovernment could not have directed reservation of the post
of Deputy Director (Honeopathic) which was the first vacancy
in a particular cadre i.e.
138
that of the Deputy Directors, for candidates belonging to
the schedul ed castes. Such reservation was not in conformty
with the principles laid down in the 50 point roster and was
i mperm ssible under Art. 16(4) of ~the Constitution and
clearly violative of the guarantee enshrined in Art. 16(1)
of equal opportunity to all citizens relating to public
enpl oyment. Clause (4) of Art. 16 i's by way of an exception
of the proviso to Art. 16(1). The Hi gh Court rightly held
that the reservation of the post of Deputy Director
(Horneopat hi ¢c) anount ed to 100% - reservation which was
i mperm ssi bl e under Art. 16(4) as otherw se it would render
the guarantee of equal opportunity in the matter of public
enpl oyment under Art. 16(1) wholly el usive and neani ngl ess.
Anot her serious infirmty in the argunent of the
| earned counsel for the appellant is that it overlooks the
basic principle that if there is only one post in the cadre,
there can be no reservation under Art. 16(4) of the
Constitution. The whol e concept of reservation f or
application of the 50 point roster is that there are nore
then one posts, and the reservation as laid down by this
Court in MR Balaji’'s case can be upto 50% The Governnent
cannot, for instance, declare that the post of the Director
of I ndigenous Medicines shall be reserved for candidates
bel onging to schedul ed castes. The Directorate is a para-
nmedi cal service wth Director as its head and the ‘three
Deputy Directors belonging to three distinct and separate
di sci plines viz. Hormeopathic, Unani and Ayurvedi ¢ under him
In the para-nedical system the three posts of Deputy
Directors pertain to three distinct systens and therefore
each of themis an isolated post by itself. The same
principle should, we think, as in the case of the Director,
apply. It is a noot point whether the isolated posts like
those of the Deputy Directors can be subjected to the 50
point roster by the rotational system W refrain from
expressing any opinion on this aspect, as it does not arise
in the present case. Assuming that the 50 point roster




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 13

applies, admttedly, the first vacancy in the cadre of
Deputy Directors was that of t he Deput y Director
(Honeopathic) and it had to be treated as unreserved, the
second reserved and the third unreserved. The first vacancy
of the Deputy Director (Honeopathic) in the cadre being
treated as unreserved according to the roster, had to be
thrown open to all. A candidate belonging to the schedul ed
caste had therefore to conpete with others.

There is another aspect. The three posts of Deputy
Directors of Honeopathic, Unani and Ayurvedic are distinct
and separate as they pertain to different disciplines and
each one is isolated post by itself
139
carried in the same cadre. There can be no grouping of
i sol ated posts even if they are carried on the sane scale.
The instructions issued by the Government of India fromtine
to tine relating to reservati.ons of posts and appoi ntnments
for the scheduled castes and schedul ed tribes are contai ned
in the Brochure on" Reservation for Scheduled Castes and
Schedul ed Tribes in Service.. Chapter 2 Part | gives the
percent age of reservation of appointnents or posts in favour
of any backward class of citizens which, in the opinion of
the State, is not adequately represented in the services
under the State. These -instructions have been issued to
carry out the nandate of Art. 16(4) consistent with the
equality clause under Art. 16(1) and  16(2) and the
requi rements of Art. 335, nanely, the -maintenance of
efficiency of administration. Para 2.4 provides that the
reservations wll be applied to each grade or post
separately but isolated posts w ll be grouped as provided in
Chapter 6. Paragraph 6.1 of Chapter 6 which is relevant for
our purposes, states that in the case where the posts are
filled by direct recruitment, 'isolated individual posts and
smal | cadres may be grouped with posts in the sane class for
purpose of reservation, taking into account the | status,
salary and qualifications prescribed for-the posts in
guestion’. For this purpose, it provides that a cadre or a
grade or a division of a service consisting of |ess than 20
posts may be treated as a small cadre. A group so forned
shoul d not ordinarily consist of 25 posts. It then adds:

"It is not intended that isolated posts should be
grouped together only with other isolated posts. ™

That precisely is the situation here. The Governnent of
India instructions clearly show that there can be  no
grouping of one or nore isolated posts for purposes of
reservation. To illustrate, Professors in nedical colleges
are carried on the sane grade or scale of pay but the posts
of Professor of Cardiology, Professor of Surgery, Professor
of Gynaecol ogy pertain to particular disciplines and
therefore each is an isol ated post.

W are not aware of any decision of this Court where
excessi ve reservation of appointnents or posts in favour of
any backward class of citizens to the extent of 100% has
been uphel d, except in the application of the carry forward
rule. Art. 16(4) is an exception to Art. 16(1) and Art.
16(2) and therefore the power to nake a special provision
for reservation of posts and appointnments in favour of the
backward cl asses nust not be so excessive which would in
effect efface the guarantee of equal opportunity in the
matter of public enploynent or at best

140

nmake it illusory. In Balaji’s case which has now becone
| ocus classicus on the subject, the Court attenpted to
i mpose a constitutional limt to the extent of preference,

not on ’'narrower ground of reservation’ but on broader
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grounds of policy. It spoke of 'adjusting’ the 'interests of
the weaker sections of society to the interests of the
conmunity as a whole’ and declared that a 'formula nust be
evol ved which would strike a reasonabl e bal ance between the
several relevant considerations’. Wile striking down as
unconstitutional governnent order by which 68% of the seats
in educational institutions were reserved for Schedul ed
Castes, Scheduled Tribes and other Backward C asses on the
ground of excessive reservation and as a fraud on the
Constitution, the Court observed:
"Speaking generally and in a broad way, a specia
provi sion should be less than 50 per cent; how
much | ess than 50 per cent woul d depend upon the
rel evant prevailing circunstances in each case."
It is quite obvious that the observations in Balaji about
50%1imt were not to be taken as a precise formula.
In less than a year, the Court in T. Devadasan v.
Union of India & Anr., [1964] 4 SCR 680 while dealing with
the effect of a carry forward rule which permtted
reservati'on of over 50% posts (in the third year) held that
reservation of - 64.4% posts was unconstitutional. The Court
by a mjority of 4: 1 held that Art. 16(4) was a proviso or
an exception to Art.  16(1) and therefore should not be
interpreted so as to nullify or destroy the main provision
as otherwise it would in effect render the guarantee of
equality of opportunity in the natter of public enpl oynent
under Art. 16(1) wholly illusory and neani ngless, and added:
"The overriding effect of ~cl. (4) of Art. 16 on
cls. (1) and (2) could only extend to the making
of a reasonabl e nunber of reservations of
appoi ntnents and posts in certain circunstances. A
'reasonabl e nunber’ is one which & strikes a
reasonabl e balance between the claims of the
backward cl asses and those of other citizens "
Thus, reservations are legitinmate to the extent that they
provide the backward classes wth-an ’'opportunity equal to
that of nenbers of the nore advanced cl asses’. The nmaxi num
permssible limt for the backward cl asses, according to the
majority in Devadasan's case, is that
141
under which both they and others would enjoy °’equa
opportunity’ . The Court further added that the reservation
for backward comunities should not be so excessive as to
create a nonopoly or unduly disturb the legitinate clains of
other communities. |In State af Kerala & Anr. v. N.M Thonas
& Os., [1976] 1 SCR 906 the nmjority accepted the
di ssenting opi nion of Subba Rao, J. in Devadasan’s case and
held that Art. 16(4) is not an exception to Art. 16(1), but
is a legislative device by which the framers of the
Constitution have preserved a power wuntranmelled by the
ot her provisions of the Article. It is a facet of Art. 16(1)
as it fosters and furthers the idea of -equality of
opportunity with special reference to under-privileged and
deprived classes of citizens. |In his dissenting opinion
Khanna, J. speaking for hinself and A C. CGupta, J. adhered
to the majority view in Devadasan's case that Art. 16(4) was
an exception to Art. 16(1) and (2). According to the |earned
Judges, Art. 16(1) only enbodies the notion of formal or
| egal equality and therefore there is no scope for spelling
out any concept of preferential treatnent fromthe | anguage

of «cl.(1) of Art. 16. In Thomas, the Court upheld
reservation to the extent of 68% on the basis of a carry
forward rule which related to Class |1l posts and all owed

rel axation to the schedul ed caste candi dates from appeari ng
in the exam nation for pronotion.
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What is of significance is that Krishna lyer, J. who
fornmed the nmmjority in Thomas, has gone back upon his view
in Akhil Bharatiya Soshit Karanthari Snagh(Railway) v. Union
of India & ors., [1981] 2 SCR 185, and held that Art. 16(4)
is an exceptionto Art. 16(1) and (2). While considering
whet her schedul ed castes or scheduled tribes were already
duly represented or not in specific cadres of the service,
the Court reaffirmed the principle of reservation of
appoi ntnents or posts under Art. 16(4) and upheld the carry
forward rule. It was enphasi sed that what had to be seen was
the overall picture and not restricted to a particular
service or cadre. The maxi num of 50% for reserved quotas in
their totality was held to be fair and reasonabl e. Chi nnappa
Reddy, J. in his concurring judgnment observed:

"(When posts whether at the stage of initia
appoi ntnent-or at the stage of promtion are

reserved - or ot her ~preferential treatment is
accorded to nmenbers, of the Scheduled Castes,
Schedul ed Tri bes and ot her socially and
econom-cally backward classes it is not a

concession or privilege extended to them it is in
recogni tion of~ their undoubted Fundanental Ri ght
to Equality of opportunity and in di scharge of the
Constituti‘onal obligation i nposed upon the
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State to secure to all its  citizens ’Justice
soci al, economic and political’, and ’'Equality of
status and opportunity’, to assure "the dignity of
the individual anong all~ citizens; to ’'pronote

wi th special care the  educationall and economc
i nterests of the weaker section of the people, to
ensure their participation on equal basis in the
administration of the affairs of the country and
generally to foster the ideal of a ' Sovereign
Socialist, Secular, Denpcratic Republic’. | Every
awful method is permssible to secure the due re
presentation of the Schedul ed Castes and Schedul ed
Tribes in the Public Services. There is no fixed
ceiling to reservation or. preferential treatnent
in favour of the Scheduled Castes  and Schedul ed
Tri bes though generally reservation may not be far
in excess of fifty per cent.”
It follows that though the maximumlimt of 50% as indicated
was not an inflexible rule but in making special provision
for reservation of posts or appointnents,  the State nust
seek to strike a balance of adjusting the interests of the
weaker sections of society to the interests of the conmunity
as a whole. In State of Maharashtra v. Shivaji Y. Garge C A
No. 4117/84 decided on 19th Cctober, 1984 this Court held
the reservation of posts to the extent of 80% as excessive
and destructive of the principle of equality of opportunity
in matters relating to public enploynment guaranteed under
Art. 16(1) of the Constitution and directed that the State
CGovernment would step down the reservation for economcally
weaker sections of the society from 46%to 21%in future
leaving in tact 34% posts reserved for scheduled castes,
schedul ed tribes, denotified nomadic tribes and other
backward cl asses. Thus, the overall picture was that
reservation of posts and appointnents under Art. 16(1) was
reduced from 80%to 55%

Once the power to nake reservation in favour of
schedul ed castes and scheduled tribes is exercised, it nust
necessarily follow that a roster pointw se for the purpose
of vacancies for which reservation has been made, nust be
brought into effect and in order to do full justice, a carry
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forward rule nust be so applied that in any particular year
there is not nore than 50% reservation. According to the SO
point roster, adnmttedly, the post of Deputy Director
(Horeopathic) was the first vacancy in the cadre of Deputy
Directors and therefore it had to be treated as general i.e.
unr eserved.
In the recent case of KC. Vasanth Kumar & Anr. v. State
of Karnataka, [1985] Suppl. SCC 714, one of us (Sen, J.)
dealing with the
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extent of reservation under Art. 15(4) and Art. 16(4),
observed that the doctrine of protective discrimnation
enbodi ed therein and the mandate of Art. 29(2) was subject
to the requirements of Art. 335 and could not be stretched
beyond a particular limt. It was observed:
"Questions as to the wvalidity or otherw se of
reservations have been agitated several tines
before this ~ Court and resol ved. The frequency and
vigour with which these questions are raised is a
di'sturbing indication of the tension and unease in
society in regard to the nmanner in which Art.
15(4) and Art. 16(4) are operated by the State.
The Preanble to our Constitution shows the

nation's resolve to secure to all its citizens:
Justice-social, economc and political. The
State’'s obj ective of bri nging about and
mai nt ai ni ng soci al justice  must be achieved

reasonablly having regard to the interests of all

Irrational and unreasonable noves by the State
will slowy but surely tear apart the fabric of
society. It is primarily the duty and function of
the State to inject nobderation into the decisions
taken under Arts. 15(4) and 16(4), because justice
lives in the hearts of men and a grow ng sense of
injustice and reverse discrimnation, fuelled by

unwi se State action, wll  destroy, not advance,
social justice. |If the State contravenes the
constitutional nandates of Art. 16(1) “and Art.
335, this Court will of course, have to perform
its duty."”

A note of caution was then added:
"The State exists to serve its people. There are
sone services where expertise and skill are of the
essence. For exanple, a hospital run by the State
serves the ailing nenmbers of the public who need
medi cal aid. Medical services directly affect and
deal with the health and life of the  popul ace.
Prof essional expertise, born of know edge and
experience, of a high degree of techni ca
know edge and operational skill is required of
pilots and aviation engineers. The “lives of
citizens depend on such persons. There are other
simlar fields of governnental activity where
pr of essi onal, technol ogical, scientific or other
special skill is called for. In such services or
posts under the Union or States, we think there
can be no room for reservation of posts; rmerit
al one nmust be the sole and decisive consideration
for appointnents."”
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There is one nore decision that calls for our

attention, nanely, that of Arati Ray Choudhury v. Union of

India & O's., [1974] 1 SCR 1 where the effect of a carry

forward rule resulted in 100% reservation. After the

decision in Devadasan’s case, the Mnistry of Home Affairs
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i ssued a nenmorandum nodifying the carry forward rule so as
to com ply with the decision. The said nenorandum was
suitably nodified by the Railway Board in its application to
Rai |l way Services by its letter dated 6th October, 1964. The
Rai | way Board prepared a nodel roster signifying the turns
of reserved and unreserved vacancies. The Note appended to
the roster provided:
"I'f there are only two vacancies to be filled on a
particul ar occasion, not nore that one nmay be
treated as reserved and if there be only one
vacancy, it should be treated as unreserved. If on
this account a reserved point is treated as
unreserved, the reservation may be carried forward
in the subsequent two recruitnment years."

In order to mninm'se chances of reserved posts being
converted into unreserved posts, the Railway Board nodified
the reservation rule in 1971 by adding the foll ow ng words:

"If there is one post to be filled, selection
shoul d invariably be held for two posts, i.e., one
actual and t he ot her to cover unf or seen
ci rcunst ances. "
It was contended on behalf of the petitioner that the carry
forward rule was violative of Arts. 14 and 16 of the
Constitution and the vacancy in the post of Headm stress of
the Kharagpur School ought to be treated as unreserved
vacancy. In repelling the contention, Chandrachud, J.
observed
"The nodel '« roster acconpanying the letter of the
Rai | way Board dated January 16, 1964 is desi gnhed
to neet the requirenments of the  new situation
arising out of the rules franed in deference to
the judgnent in Devadasan’s case. Both the letter
and the Not e appended to the roster state
expressly that if "thereare only two vacancies to
be filled on a particular occasion, not nore than
one may be treated as reserved and if there be
only one vacancy, it should be treated as
unreserved". The words "on a particul ar ‘occasion”
were substituted on Septenber 2, 1964 by the words
"year of recruitnment”. Thus, in the first place
each year of
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recruitnent is directed to be consi der ed
separately and by itself as laid down - in
Devadasan’s case so that if there are only two
vacancies to be filled in a particular year of
recruitment, not nore than one vacancy can be
treated as reserved. Secondly, and that is
directly relevant for our purpose, if there be
only one vacancy to be filled in a given year of
recruitnment, it has to be treated as unreserved
irrespective of whether it occurs in the  nodel
roster at a reserved point. The appointment then
is not open to the charge that the reservation
exceeds 50% for, if the very first vacancy in-the
first year of recruitnment is in practice treated
as reserved vacancy, the system may be open to the
objection that the reservation not only exceeds
50% but is in fact cent per cent. But if "on this
account", that is to say, if on account of the
requi renent that the first vacancy nust in
practice be treated as unreserved even if it
occurs in the nodel roster at a reserved point,"a
reserved point is treated as unreserved', the
reservation can be carried forward to not nore
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than two subsequent years of recruitnent. Thus, if
two vacancies occur, say, Wwthin an initial span
of three years, the first vacancy has to be
treated as an unreserved vacancy and the second as
reserved. "
The | earned Judge held that the open class reaped a benefit
in 1966-67 when a reserved vacancy was treated as unreserved
by the appointnent of an open candidate, Snt. Gta Biswas.
If the carry forward rule had to be given any neaning, the
vacancy had to be carried forward for the benefit of
schedul ed castes and schedul ed tribes until the close of the
financial year 1968-69. The Kharagpur vacancy could not
therefore go to the petitioner which, admttedly, did not
belong to the reserved class. It was further observed that
the construction sought to be put on the rule by the
petitioner would perpetuate a social injustice which has
clouded the lives-of a'large section of humanity which is
struggling to find “its feet. Such a construction was
contrary to the plain |anguage of the letter of the Railway
Board, the “intendnent of the rule and its |egislative
hi story. The decision _in Arati - Ray Choudhury’s case
therefore turned on the carry forward rule and is clearly
di stingui shable on facts
It is quite clear ~after the decision in Devadasan’s
case that no reservation could be nade under Art. 16(4) so

as to create a nonopoly. Otherwise, it would render the
guarantee of equal opportunity contained in ‘Arts. 16(1) and
16(2) wholly neaningless and illusory:
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These principles unm stakably lead us to the conclusion that
if there is only one post in the cadre, there can be no
reservation wth reference to that” post eiither for
recruitnent at the initial stage or for filling up a future
vacancy in respect of that post. ‘A reservation which would
cone under Art. 16(4), pre-supposes the availability of at
| east nmore than one posts in that cadre.

We woul d, for these reasons, (uphold the judgrment of the
H gh Court quashi ng the inpugned advertisenment issued by the
Bi har Public Service Commi ssion as also the appointment of
the appellant to the post of Deputy Director (Homeopathic).
We direct the Public Service Comrission to take steps to re-
advertise the post with advertence to the observations nade
above. However, having regard to the fact that the appell ant
has continued to hold that post ever since 30th May, 1979
and confirmed against that post, we direct the State
CGovernment to adjust himin an equivalent post in the Health
Department. At the time of his appointnent, the appellant
was Medi cal officer (Honeo) of Governnent | Homeopat hic
Di spensary, Raharia (Saharsa) and his appointnment to the
hi gher grade of Deputy Director (Honeopathic) in the
directorate of I ndi genous Medi ci nes was virtually a
promotion for him This nmay be kept in view by the
CGovernment whil e passing suitabl e orders.

There shall be no order as to costs.
H S K Appeal dism ssed.
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